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PREFACE  TO  THE  NINTH  EDITION. 


Ik  editing  the  present  edition  of  Sir  H.  Cunningham's 
commentaries  on  the  Indian  Evidence  Act  I  have  avoided 
any  departure  from  the  original  design  of  the  work  and 
have  restricted  it  rigidly  to  the  statement  and  explanation 
of  the  Law  of  Evidence  avoiding  all  extraneous  topics 
which  though  incidentally  connected  with  the  subject  do 
not  really  belong  to  it.  The  changes  in  the  law  effected 
by  legislation  since  1886  have  been  embodied  in  the  Act 
and  such  decisions  of  the  English  and  Indian  Courts  as 
are  calculated  to  assist  in  the  interpolation  of  the  Act  have 
been  added  to  the  notes.  Some  portions  of  the  commentary 
which  from  lapse  of  time  have  become  obsolete  or  unneces- 
sary have  been  omitted.  In  all  other  respects  the  work  is 
unaltered.  The  speech  in  which  Sir  James  Stephen  intro- 
duced the  Act  in  1872  has  been  retained  in  the  Appendix 
and  will  it  is  believed  be  found  valuable  by  students  as  a 
lucid  and  authoritative  exposition  of  the  principles  and 
arrangement  of  the  Act. 

CECIL  M.  CHAPMAN. 

6,  Crown  Office  Row, 

Temple, 

December,  1893. 
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PREFACE  TO  THE  FIRST  EDITION. 


The  object  of  this  work  is  to  present  in  as  concise  a  form 
as  possible  such  a  view  of  the  recently  passed  Evidence  Act 
as  ma;  be  intelligible  and  interesting  to  law-students  and 
others,  who  have  occasion  to  make  themselves  acquainted 
with  that  enactment. 

However  simple  in  arrangement  and  comprehensive  in 
detail  an  Act  may  be,  it  cannot  supersede  the  necessity  of 
some  previous  acquaintance  with  the  subject  for  which  it 
provides,  with  the  objects  and  reasons  of  its  requirements, 
and  with  the  principles  on  which  it  proceeds ;  and  though 
the  free  use  of  Illustrations  supersedes,  to  a  large  degree, 
the  commentator's  task,  there  must  still  be  many  points  to 
which  a  student's  attention  may  be  usefully  directed,  mis- 
takes against  which  he  may  be  warned,  and  difficulties  in 
which  he  may  be  glad  of  assistance. 

Nothing  either  in  the  Introduction  or  the  Notes  can  lay 
the  least  claim  to  originality.  The  Introduction  is  grounded 
on  the  Reports  of  the  Select  Committee  and  on  the  Speeches 
in  the  Legislative  Council  in  which,  at  various  stages  of  the 
Bill,  Mr.  Stephen  explained  its  principles  and  arrangement. 
In  the  Notes  1  have  merely  endeavoured  to  explain  the 
connection  of  one  section  with  another,  to  clear  up  any 
obscurities  of  expression,  and  to  point  out  the  respects  in 
which  the  present  measure  differs  from  the  English  Common 
Law  or  from  that  previously  in  force  in  Indian  Courts.    I 
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have  occasionally  introduced  some  of  the  more  familiar 
English  Rulings,  wherever  it  seemed  that  they  would  assist 
in  the  understanding  or  application  of  a  section.  In  the 
Appendix  I  have  collected  a  few  measures  connected  with 
the  subject  of  Judicial  Evidence,  which  legal  practitioners 
may  find  it  convenient  to  have  at  hand. 

To  those  who  are  already  acquainted  with  the  subject,  I 
do  not  presume  to  offer  assistance ;  they  will  find  nothing 
in  these  pages  which  is  not  familiar  to  them ;  but  I  venture 
to  hope  that  the  large  class  of  persons,  who  take  up  the 
study  of  the  Law  of  Evidence  for  the  first  time,  may  find  in 
this  volume  some  assistance  in  mastering  this  important 
Branch  of  Legal  Study. 

H.  a.  C. 

Madras,  September  1, 1872. 
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PREFACE  TO  THE  EIGHTH  EDITION. 


In  this  edition  I  have  endeavoured,  as  before,  to  restrict  the 
commentary  as  far  as  possible  to  its  original  design,  that, 
namely,  of  furnishing  to  those  who,  as  law-students  or  other- 
wise, have  occasion  to  make  themselves  familiar  with  the 
Indian  Evidence  Act,  some  assistance  in  understanding  its 
principles  and  method  of  arrangement,  and  in  learning 
how  the  Indian  Courts  have  in  various  instances  applied  it. 
With  this  view  I  have  rigorously  abstained  from  introducing 
many  collateral  topics,  which  are  treated  in  English  Text- 
Books  as  branches  of  the  Law  of  Evidence,  but  which  do 
not  really  form  part  of  it :  and  I  have  quoted  only  such 
rulings  of  the  Courts  as  seemed  either  to  elucidate  that 
which  was  before  obscure,  or  to  apply  the  provisions  of  the 
Act  to  circumstances  sufficiently  novel  or  difficult  to  require 
illustration.  The  student  may  be  interested  in  seeing  the 
few  points  in  which  the  Indian. Law  of  Evidence  differs 
from  that  of  England,  and  I  have  referred  freely  to  Sir 
James  Stephens*  Digest  for  the  purpose  of  showing  what 
these  differences  are.  I  have  also  added,  in  extenso,  Sir 
James  Stephen's  Speech  on  presenting  the  Report  of  the 
Select  Committee  in  which  he  explains  the  objects  of  a 
Law  of  Evidence  and  the  way  in  which  the  present  Act 
was  intended  to  attain  them. 

H.  S.  C. 
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1.  The  object  of  every  judicial  inquiry  is  to  produce  in  Object  of  judi- 
fche  mind  of  the  Judge,  Jury,  or  other  deciding  authority,  °    ln<*mnee* 
a  belief  as  to  the  existence  or  non-existence  of  certain  facts, 

on  which  the  rights  or  liabilities  of  the  parties  and  the  deci- 
sion of  the  case  depend. 

2.  This  belief  is  produced  by  presenting  to  the  Judge's  How  is  belief 
mind  various  facts,  which  constitute  the  material  out  of  pr0  uoed 
which  his  belief  is  to  be  formed.    The  Judge  examines 

these  various  facts  and  the  grounds  on  which  he  is  asked  to 
believe  them ;  weighs  those  which  are  contradictory  against 
one  another;  estimates  the  corroborative  effect  of  those 
which  confirm  one  another ;  and  decides  at  last  which  of 
them  he  wholly  believes  or  disbelieves,  which  of  them  he 
considers  partially  true,  which  of  them  he  thinks  so  doubt- 
ful that  they  ought  to  be  disregarded,  what  are  the  in- 
ferences suggested  by  those  which  he  considers  true,  and 
what,  upon  the  whole,  he  believes  about  the  matter. 

3.  For  instance,  a  corpse,  with  an  incised  wound  in  it,  Illustration, 
is  found.     A  and  B  say  that  they  saw  G  stab  the  man  whose 

corpse  it  is :  D  and  E  say  that  at  the  time  C  was  asleep  in 
their  house;  P  says  that  he  sold  a  dagger,  fitting  the 
wound,  to  C  the  day  before ;  G  says  that  the  dagger  was 
sold  to  some  one  else ;  the  footmarks  at  the  scene  of  the 
murder  correspond  with  C's ;  C  on  being  questioned  as  to 
his  absence  from  home,  prevaricates ;  his  clothes  are  bloody ; 
there  was  a  feud  between  his  family  and  that  of  the  de- 
ceased ;  there  had  been  a  quarrel,  Ac.,  Ac.  Now  the  object 
of  a  Trial  is  to  place  all  this  material  before  the  mind  of  the 
deciding  authority — Judge  or  Jury — and  give  each  part  of 
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it  its  proper  weight.  How  much  importance  is  to  be  given 
to  A  and  B's  statement,  how  much  to  that]  of  D  and  E  ? 
which  is  telling  the  truth,  P  or  G  ?  Supposing  the  evi- 
dence as  to  the  dagger,  the  footmarks  and  C's  absence 
from  home,  and  his  prevarication  in  explaining  it,  the 
family  feud,  &c.,  to  be  lame,  what  is  the  inference  to  be 
drawn  from  them  as  to  his  guilt  ?  The  result  of  this  process 
is  the  Judge  or  Jury's  belief. 

Difficulty  of  4.     This  process  of  forming  a  belief  in  judicial  cases  is 

forming  belief  t«.      ,,  ■•  ,.   ,  ™™         i  e.  / 

in  judicial        often  very   dimcult   and  unsatisfactory.     The   degree   of v 
mm§°  certainty  attainable  is  not  a  high  one.    It  always  falls  short 

of  the  absolute  certainty  attained  by  mathematical  demons- 
tration, and  even  of  that  high  degree  of  certainty  reached  in 
scientific  inquiries  by  means  of  experiment,  comparison  and 
other  processes.    A  chemist,  who  suspects  that  a  particular 
combination  of  substances  produces  some  result,  or  that  a 
disease  may  be  imparted  or  cured  in  some  particular  manner, 
can  go  on  experimenting  till  he  arrives  at  a  degree  of  cer- 
tainty so  high  as  to  amount  to  demonstration.    A  geologist, 
who  suspects  that  certain  formations  have  been  produced 
by  some   particular   physical   causes,  can   look  to   other 
countries  or  places  where  the  same  physical  causes  have 
existed,  or  where,  perhaps,  they  are,  at  present,  at  work.    A 
surgeon,  who  wants  to  be  sure  that  one  nerve  has  to  do  with 
sensation  and  one  with  movement,  can  pursue  his  investi- 
gations and  experiments  until  he  has  made  sure.     No  such 
resource  is  available  in  judicial  inquiries.     It  is  on  a  certain   < 
limited  number  of  facts  that  the  conclusion  must  be  based  ; 
and  these  facts  are  often  too  few  and  too  untrustworthy  to 
form  a  sound  basis  for  conviction.     A  judicial  inquiry, 
accordingly,  is,  as  compared  with  a  scientific  inquiry,  a 
very  rough  process;  the  risk  of  error  is  considerable,  and 
the  degree  of  certainty  arrived  at  by  it  is  scarcely  ever 
such  as  would  justify  a  man  of  science  in  saying  that  a 
thing  was  proved.     The  utmost  that  can  be  attained  in  a 
judicial  case  is  the  independent  testimony  of  respectable 
and  disinterested  witnesses,  speaking  of  their  own  know* 
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ledge,  and  corroborated  by  circumstances  which  make 
it  probable  that  they  are  telling  the  truth ;  but  the  most 
respectable  and  independent  witness  may  be  deceived, 
and  the  witnesses  with  whom  a  Judge  has  to  deal  are,  in 
many  instances,  neither  respectable  nor  disinterested.  On 
the  other  hand,  surrounding  circumstances  often  happen 
in  such  a  way  as  to  be  most  treacherous  guides,  as  the  well- 
known  stories  of  the  miscarriage  of  justice,  occasioned 
by  circumstantial  evidence,  sufficiently  demonstrate.  In 
many  cases,  moreover,  there  are  no  corroborative  circum- 
stances, and  the  Judge  has  to  pick  out  the  truth  from  the 
statements  of  people,  who,  he  knows,  are  trying  to  deceive 
him.  In  such  cases  his  belief  is  scarcely  more  than  the 
adoption  of  one  of  two  conflicting  improbabilities.  He 
may  have  to  say  to  the  parties  A  and  B,  "  Both  of  you  have 
been  lying.  Both  your  stories  are  improbable,  but  on  the 
whole,  I  think,  that  A's  is  the  least  unlikely,  and  I,  there- 
fore, decide  in  his  favour." 

5.  Still,  however  low  be  the  degree  of  certainty  attain-  a  decision 
able,  a  decision,  one  way  or  the  other,  must  be  forthwith  Ved  at. 
come  to.  Here,  again,  judicial  inquiries  differ  from  scienti- 
fic. The  man  of  science  constantly  comes  to  the  conclusion 
that  sufficient  material  for  an  opinion  is  not  available,  and 
that  his  judgment  must  remain  in  suspense.  His  only  know- 
ledge about  a  particular  subject  is  that  he  does  not,  and, 
with  his  existing  means,  cannot  know  positively  about  it  j  he 
remains  therefore  without  coming  to  any  conclusion.  But 
this  the  Judge  cannot  do.  One  way  or  other  a  decision  has 
to  be  given.  If  he  acquits  a  man  accused  of  murder,  he 
takes  the  responsibility  of  letting  a  crime  (if  crime  there  has 
been)  go  unpunished,  and  turning  a  criminal  loose  on  society ; 
if  he  decides  in  favor  of  the  defendant,  because  the  plain- 
tiff has  not  made  out  his  case  strongly  enough,  he  takes  the 
responsibility  of  keeping  a  man  out  of  what  may  be  his 
rights.  A  Judge  must  always  decide  something,  and  he 
must  often  do  so  on  grounds  which  are  very  insufficient  for 
a  sound  opinion. 
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^rohXIt  ®*  ®UC"1  ^^S  *he  Judge's  position,  what  amount  of  cer- 
i«  essential  to  tainty,  or,  to  speak  with  exactness,  what  degree  of  proba- 
bility is  he  to  regard  as  justifying  the  state  of  mind  known  a  s 
belief  ?  The  answer  to  this  question  is  given  in  England 
by  the  extremely  rough  method  of  locking  twelve  average 
and,  presumably,  disinterested  men  into  a  room  and  oblig- 
Jerdiot  of  *  ing  them  by  various  stringent  rules  to  come  forthwith  to  a 
conclusion. ,  For  the  purposes  of  an  English  trial,  accord- 
ingly, a  thing  is  "  proved  "  when  twelve  average  citizens, 
chosen  by  lot,  can  be  induced,  under  the  various  conditions 
affecting  trials  by  Jury,  to  come  to  a  unanimous  decision 
about  it. 

Jn  India  the  7.    In  India,  except  in  the  case  of  criminal  trials  by 

«ide.  Jury,  the  Judge  has  the  responsibility  of  deciding  on  the  facts 

of  the  case  thrown  upon  him.  He  must  decide,  in  each 
instance,  for  himself  whether  the  existence  of  the  fact  is 
"so  probable  that  a  prudent  man  ought,  under  the  circum- 
stances, to  act  upon  the  supposition  of  its  existence,"  in  which 
case  he  may  treat  it  as  proved ;  or  "  so  improbable  that  a 
prudent  man  ought,  under  the  circumstances,  to  act  on  the 
supposition  that  it  does  not  exist,"  in  which  case  he  may- 
treat  it  as  disproved.  "What  that  degree  of  probability  is 
in  each  case  is  a  question  which  the  law  cannot  decide  for 
him.  The  decision  of  this  must  depend  on  his  own  good 
sense,  good  judgment,  insight  and  experience.  There  is 
another  result,  which  the  facts  may  justify,  and  on  which 
a  Judge  often  has  to  act,  viz.,  that  a  thing  is  neither 
proved  nor  disproved.  In  this  case  the  Judge  will,  ordi- 
narily, act,  on  the  assumption  of  its  non-existence. 

of  aLaVtf1*  8-  The  mode  in  wticl1  ttis  process  of  inference  can  be 
Kridence.  best  conducted  and  the  proper  rules  for  its  conduct  are 
subjects  of  far  wider  bearing  than  anything  with  which  the 
Law  of  Evidence  has  to  do.  They  are,  in  fact,  co-extensive 
with  the  laws  of  Logic  and  inference  in  their  widest  and 
highest  sense.  The  human  understanding  varies  inde- 
finitely in  its  efficiency  as  an  instrument  for  arriving  at 
the  truth,  from  the  blundering  conjectures  of  the  ignorant 
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savage  to  the  exhaustive  investigation,  elaborate  analysis 
and  wide-reaching  generalization  of  a  Newton  or  a 
Darwin.  These  different  degrees  of  efficiency  can  be 
affected  but  to  a  small  extent  by  any  artificial  rules  of 
inquiry.  To  be  able  to  observe  correctly  with  real  insight, 
to  weigh  conflicting  evidence  with  a  just  appreciation,  to 
form  a  wise  judgment  out  of  a  confused  and  perplexing 
mass  of  contradictory  facts,  is  among  the  highest  of  intel- 
lectual attainments,  and  one  which  no  formal  directions 
can  do  more  than  partially  assist.  All  that  the  Law  of 
Evidence  can  do  is  to  lay  down  certain  general  principles 
as  to  the  material  out  of  which  belief  is  to  be  formed,  and 
the  mode  in  which  that  material  of  belief  is  to  be  brought 
before  the  Judge's  mind.  How  that  material  is  to  be 
employed  by  the  Judge  and  to  what  effect,  are  questions 
of  a  perfectly  different  and  very  much  more  important 
character.  Those  who  have  occasion  to  make  use  of  a  Law 
of  Evidence  should,  accordingly,  be  on  their  guard  against 
attributing  undue  value  to  it  as  an  instrument  for  the 
discovery  of  truth.  The  fact  is  that  it  is  only  when  the 
facts  have  been  duly  marshalled  according  to  a  Law  of 
Evidence  that  the  really  difficult  portion  of  the  Judge's 
task  begins.  It  may  be  feared  that  more  attention  is 
Bometimes  paid  to  the  technicalities  which  govern  the 
admission  of  particular  pieces  of  evidence  than  to  the  really 
essential  portions  of  a  judicial  inquiry,  viz.,  the  true  signi- 
ficance of  the  various  facts  of  the  case,  read  by  the  light 
of  one  another,  and  the  general  result  to  which  they  point. 
After  all,  a  Law  of  Evidence  is  but  means  to  an  end,  and 
it  is  infinitely  more  important  that  a  Judge  should  decide 
aright  than  that  he  should  be  minutely  and  technically 
correct  in  the  grounds  of  his  decision. 

9.     The  discovery  of  truth,  both  in  criminal  and  civil  The  law  has  at 
cases,  is  a  matter  of  such  extreme  interest  to  society  that  terested"  itself 
public  attention  has  been  directed  to  it  from  the  earliest  JJoJeryd<3"the 
times ;  and  the  laws  of  every  country  bear  testimony  to  the  fcnjth- 
prominent  place  it  has  ever  occupied  in  the  minds  of  rulers. 
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Indeed  till  rights  can  be,  to  some  extent,  ascertained  and 
enforced,  and  crimes  discovered  and  punished,  society  can 
be  scarcely  said  to  exist. 
W  odes  in  10.     In  the  ruder  stages  of  society  the  law  supplied 

assisted  in  the  various  devices  for  the  discovery  of  disputed  facts  which 
truti)!ery°f  seem  to  us  merely  foolish  or  grotesque.  Men,  between 
whom  any  matter  was  in  dispute,  were  put  to  fight  each 
other,  or  to  submit  to  various  ordeals  by  which,  it  was 
superstitiously  supposed,  the  real  facts  of  the  case  would 
be  revealed.  Such  tests  are,  it  is  needless  to  say,  the  worst 
possible  device  for  finding  out  the  truth.  The  terror 
inspired  by  them  may  occasionally  induce  a  guilty  person 
to  confess;  but  they  act  with  equal  force  on  the  minds 
of  the  innocent,  and,  in  unscrupulous  hands,  are  ready 
instruments  for  fraud,  imposture  and  cruelty.  They  all 
rest  on  the  assumption  that  some  unseen  power  can  and 
will  interfere  with  the  ordinary  course  of  nature  for  the 
purpose  of  indicating  the  truth  in  some  particular  case. 
The  civilized  portions  of  the  human  race  are  now  satisfied 
that  no  grounds  for  such  an  assumption  exist;  and  these 
irrational  devices  have,  happily,  passed  away. 

11.  Another  barbarous  contrivance  for  getting  at  the 
truth,  which  the  law  of  England  at  one  time  countenanced, 
was  torture.  This  method  was,  no  doubt,  in  many  instances 
efficacious.  It  was  practised  up  to  a  comparatively  recent 
period  of  English  history,  and  the  utmost  efforts  of  the 
Government  have  not  succeeded  in  preventing  recourse 
being  still  occasionally  had  to  it  in  India.  The  objections 
to  it  are  its  brutality,  its  injustice,  and  the  danger  of  leaving 
so  powerful  an  implement  of  oppression  in  the  hands  of 
officials  who  are  very  likely  to  use  it  oppressively.  It  is, 
moreover,  a  most  fallacious  guide,  as  innocent  wretches,  in 
the  throes  of  agony,  have  been  frequently  known  to  admit 
anything  for  the  sake  of  immediate  relief,  while  guilty  men, 
when  strong  motives  for  silence  exist,  have  resisted  every 
attempt  of  their  tormentors  to  induce  a  confession.  The 
law  has  now  definitely  abandoned  it  as  a  means  of  dis- 
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covering  the  truth,  and  has  taken  extraordinary  precautions 
against  its  employment  by  the  Police,  whose  duties  might 
be  likely  to  tempt  them  to  make  use  of  it. 

12.  Another  expedient,  and  one  which,  in  certain  primi-  Tribunal  of 
tive  stages  of  society,  was  probably  the  best  available,  was 
to  constitute  a  tribunal  of  notables,  who  might,  from  their 
position,  be  presumed  to  be  well-informed  and  impartial, 
and  to  confide  to  them  the  duty  of  adjudication,  leaving 
aside  altogether  the  question  of  the  evidence  on  which  each 
man's  knowledge  of  the  facts  was  based.  Such  a  tribunal 
of  notables  was  the  ancient  English  Jury ;  and  such  are  the 
assemblies  of  village  headmen  and  others,  which  in  parts 
of  India  still  decide  questions  of  local  interest,  or,  to  speak 
more  exactly,  give  formal  expression  to  the  belief  of  the 
entire  community.  For  it  is  obvious  that  such  institutions 
can  be  tolerably  efficient  only  so  long  as  the  structure  of 
society  remains  so  simple,  and  the  habits  of  mankind  so 
primitive  that  information  possessed  by  one  portion  of  the 
community  speedily  becomes  public  property.  When  a 
murder  is  committed  in  a  frontier  village,  it  is  certain  that 
there  immediately  comes  into  existence  a  self-generated 
public  opinion  on  the  subject,  which  is  more  likely  to  be  true 
than  anything  which  the  most  elaborate  machinery,  applied 
from  without,  could  arrive  at.  This  is  because  the  inhabit- 
ants of  a  frontier  village  live  in  such  complete  community 
of  ideas  and  in  such*  constant,  immediate  and  unrestricted 
intercourse  with  one  another  that  a  piece  of  information  or 
a  belief  runs  at  once  through  the  entire  body,  and  cannot, 
for  any  length  of  time,  remain  the  monopoly  of  an  indivi- 
dual. But  then  the  human  race  has,  for  the  most  part, 
passed  beyond  the  stage  of  frontier  villages,  and  formal 
provisions  have  to  be  made  for  ascertaining  facts  in  the 
discovery  and  adjudication  of  which  society  or  individuals 
have  an  interest.  Hence  arise  regularly  constituted  judi- 
cial tribunals,  and  the  rules  by  which,  in  various  countries 
and  ages,  these  tribunals  have  been  guided  and  control- 
led,—in  other  words,  the  laws  of  procedure  and  evidence. 
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Exclusion  of  13.  Many  of  these  rules  have  been,  after  prolonged 
experience  and  discussion,  discarded  as  unsound.  Fore- 
most among  these  are  those  which  in  former  times  resulted 
in  the  exclusion  of  particular  classes  of  witnesses.  Race, 
creed,  profession,  social  position,  sex,  age,  special  diseases 
or  bodily  defects,  interest  in  the  matters  in  dispute,  relation- 
ship to  the  parties  concerned,  have  all,  at  different  times, 
been  regarded  as  grounds  for  disabling  persons  from  giving 
evidence.  The  propriety  of  such  disabilities  was  long  and 
hotly  contested.  The  assailants  of  the  system  of  exclusion 
pointed  out  that  any  rule  of  exclusion  must  often  shut  out 
witnesses  whose  evidence  would  be  in  the  highest  degree 
important  and  trustworthy ;  that  it  must  be  for  the  interest 
of  justice  that  the  truth,  by  whomsoever  spoken,  should  be 
known,  and  that  the  reasonable  thing  to  do  with  evidence 
coming  from  a  suspicious  quarter,  is,  not  to  exclude  it,  but 
to  take  it  for  what  it  is  worth. 

This  doctrine  gradually  gained  way :  one  ground  of  dis- 
ability after  another  disappeared ;  and  it  is  now  only  in  a 
very  few  and  very  exceptional  cases  that  any  person  is, 
according  to  English  law,  disqualified  from  giving  evidence. 

^In  India,  where  the  functions  of  Judge  and  Jury  are 
almost  invariably  united,  the  unreasonableness  of  excluding 
any  evidence  was  still  more  apparent,  as  the  Judge  is 
presumably  a  person  skilled  in  dealing  with  testimony, 
acquainted  with  the  springs  of  human  conduct  and  more 
capable  than  a  Jury  of  allowing  to  each  person's  statement 
its  due  weight  and  no  more.  In  England,  it  may  be 
contended,  certain  evidence  is  excluded,  not  because  it  is 
worthless,  but  because  Juries  generally  cannot  be  trusted 
to  make  a  proper  use  of  it,  and,  therefore,  the  only  thing 
to  do  is  to  keep  it  away  from  them  altogether.  When  the 
functions  of  Judge  and  Jury  are  combined  in  a  single 
person  such  evidence  may  safely  be  admitted  for  what  it  is^\ 
worth.  Accordingly,  by  the  law  of  India  as  it  now  stands, 
every  person,  capable  of  understanding  the  questions  put 
to  him  and  of  giving  rational  answers,  is  allowed  to  give 
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evidence,  whatever  be  his  position  or  antecedents,  Iris  rela- 
tion to  the  parties  concerned  or  his  interest  in  the  result 
of  the  proceedings.  Even  accused  persons  are  allowed  to 
make  statements  and  to  be  examined  by  the  Court,  though 
the  untrustworthy  nature  of  statements  made  under  such 
circumstances  is  emphasized  by  their  exclusion  from  the 
definition  of  "Evidenoe,"  and  by  the  prohibition  of  the 
solemnity  of  an  oath  or  affirmation.  The  present  Act  has 
carried  this  principle  to  its  utmost  length  by  providing  in 
Section  80,  that,  where  persons  are  being  jointly  tried,  a 
confession  by  one  of  them,  affecting  himself  and  others  of 
the  accused,  "may  be  taken  into  consideration "  as  against 
the  co-accused  as  well  as  against  himself.  This  has  been 
objected  to  as  dangerous;  but  a  little  consideration  will 
show  that,  inasmuch  as  it  is  practically  impossible  to  pre- 
vent such  a  confession  having  some  effect  on  a  Judge's 
mind,  the  safer  course  is  to  recognize  this  necessity,  to 
sanction  his  taking  it  into  consideration,  and  to  remind 
him  at  the  same  time  how  slight  that  consideration  ought 
to  be. 

14.    At  the  present  day  one  of  the  most  important  ways  ProjWon  of 

_  .  ,      ,      _ r  .       \       .       . .  .  \.       .      ,,     .      Evidence  be- 

in  which  the  law  assists  in  the  discovery  of  the  truth  in  forehand. 

judicial  proceedings  is  by  making  arrangements  beforehand 
for  the  preparation  and  preservation  of  especially  good 
evidence,  so  that,  if  ever  a  dispute  arise,  the  most  trust- 
worthy material  for  settling  it  will  be  ready  to  hand.  This  Reoord  of 
is  what  is  done  by  the  careful  and  elaborate  reoord  of  title 
to  land,  the  formation,  maintenance,  and  correction  of  whioh 
forms  so  marked  a  feature  of  our  land-revenue  system. 
Whenever  a  dispute  about  land,  succession,  inheritance  or 
family  custom  arises,  the  law  has  provided  the  means  of 
obtaining  the  most  authentic  evidence  on  the  subject.  It  is 
easy  to  see  how  enormous  a  help  to  the  ascertainment  of 
the  truth  and  to  the  cause  of  justice  is  thus  given,  and  how 
great  a  public  loss  is  sustained  wherever  no  such  record 
exists,  or,  through  the  neglect  of  its  custodians,  it  is  allowed 
to  become  inaccurate  or  incomplete. 

2 
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Registration.  15.  q^e  same  y^^  ^  effected  by  the  Registration  Act, 
by  which  any  person,  interested  in  a  document,  has  the 
means,  at  a  small  outlay,  of  placing  its  authenticity  beyond 
dispute,  and,  so  far,  arming  himself  with  incontestably  good 
evidence,  should  a  dispute  about  it  ever  arise.  With  a  view 
to  increase  the  benefioial  effects  of  Registration,  the  law 
provides  that,  in  the  case  of  the  more  important  classes  of 
documents,  notably  in  every  instance  where  immoveable 
property  is  affected,  it  shall  be  compulsory.  In  other  words 
it  will  not  leave  it  to  the  discretion  of  parties  to  provide  them- 
selves with  this  superior  order  of  evidence,  or  not,  as  they 
please ;  but,  in  their  own  interest  and  the  interests  of  society 
at  large,  compels  them  in  every  instance  to  do  so. 

The  compulsory  Registration  of  transfers  of  immoveable 
property  is,  it  has  been  pointed  out  by  Sir  Henry  Maine, 
the  natural  and  proper  substitute  for  the  ceremonial  form- 
alities by  which,  in  earlier  conditions  of  society,  the  sale 
or  gift  of  land  was  invariably  attended. 
Writing  •ome-  16.  With  a  view  to  the  same  object,  the  law  obliges 
tory.  people,  in  certain  important  transactions,  to  record  the 

matter  in  writing,  and,  in  some  cases,  to  add  the  further 
security  of  attestation.  Thus,  in  cases  to  which  the  Indian 
Succession  Act  applies,  a  testamentary  act  can  be  proved 
only  by  a  properly  signed  and  attested  document.  The 
Transfer  of  Property  Act,  again,  requires  sales,  mortgages 
and  leases  of  immoveable  property  to  be  in  writing.  So, 
too,  an  acknowledgment  of  indebtedness,  in  order  to  take 
a  case  out  of  the  operation  of  the  Limitation  Law,  must 
be  in  writing  and  signed.  On  the  same  principle  the  policy 
of  the  various  Rent  Laws  has  always  been  in  favor  of 
written  leases  and  receipts.  The  object  of  these  provisions 
is  to  compel  people  to  resort  to  the  safest  possible  methods 
of  recording  their  intentions,  and  so  to  facilitate  the  dis- 
covery of  truth,  should  the  matter  ever  come  into  dispute. 

Declaratory  17.    Under  the  same  heading  may  be  placed  the  provision 

of  the  Specific  Relief  Act,  I  of  1877,  for  declaratory  decrees. 
Section  42  of  that  Act  enacts  that  "any  person  entitled  to 
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any  legal  character,  or  to  any  right  as  to  any  property,  may 
institute  a  suit  against  any  person  denying,  or  interested  to 
deny  his  title  to  such  character  or  right,  and  the  Court  may 
in  its  discretion  make  therein  a  declaration  that  he  is  so 
entitled,  and  the  plaintiff  need  not  in  such  suit  ask  for 
any  further  relief."  Here  we  have  the  system  of  pro- 
viding evidence  beforehand  carried  to  its  utmost  length, 
the  law  allowing  a  person,  under  the  prescribed  conditions, 
to  set  the  Courts  in  motion,  for  the  purpose,  not  of  putting 
him  in  possession  of  his  rights,  but  of  merely  ascertaining 
and  declaring  them  with  a  view  to  their  possible  enforce- 
ment or  protection  on  some  subsequent  occasion. 

18.  The  same  object  is  effected  by  the  suits  for  the  per-  Suit  for  per- 
petuation of  testimony,  by  which,  in  England,  when  a  person  Srtbaony.0' 
has  reason  to  believe  that  the  testimony  of  some  other 
person,  which  is  of  importance  to  him,  is  not  likely,  at  a  later 
period,  to  be  available,  he  can  get  that  evidence  recorded 

with  all  the  safeguards  and  solemnity  incidental  to  a  judicial 
proceeding. 

19.  Again,  the  law  assists  materially  in  the  discovery  of  The  legal  ob- 
the  truth  by  putting  stringent  compulsion  upon  any  one,  who  speak  the 
knows  about  a  matter  under  inquiry,  to  speak  and  to  speak  *      " 

the  truth.  It  compels  witnesses  to  come  to  Court,  to  answer 
questions,  to  produce  documents ;  and  it  makes  the  refusal 
to  speak,  or  falsehood  in  speaking,  a  punishable  offence, 
as  well  as,  in  civil  cases,  an  actionable  wrong.  Moreover, 
with  a  view  to  increase  the  chances  of  truthfulness,  the 
law,  in  former  times,  obliged  witnesses,  and  it  still  allows  . 
them,  to  appeal  to  the  sanction  of  religion,  and  to  im- 
precate the  displeasure  of  the  Deity  upon  themselves, 
if  they  are  not  telling  the  truth.  It  further  enables  the 
party  to  a  dispute  to  make  use  of  any  oath,  which  is 
considered  especially  binding  by  persons  of  his  race  or 
persuasion,  so  long  as  it  is  not  offensive  and  does  not 
purport  to  affect  another  person.  A  party  may  also  offer  to 
be  bound  by  such  an  oath,  if  the  opposite  party  will  take  it. 
Thus  the  law  utilizes  whatever  incentive  to  truth-telling, 
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religion  or  superstition  in  any  case  can  be  supposed  to 
give :  and  it  brings  an  earthly  incentive  into  play  by 
punishing  with  heavy  penalty  any  false  statement. 
Oatbi  not  20.    The  tendency  of  opinion  of  late  years  has  been 

now  oompal-  *  *  * 

iory.  against  the  efficiency  of  oaths  as  a  means  of  inducing  truth* 

telling,  at  any  rate  against  the  propriety  of  making  an  oath 
essential  to  the  validity  of  testimony.  Various  degrees  of 
relief  were  from  time  to  time  afforded  to  those  whose  con- 
sciences were  offended  by  an  oath.  As  long  ago  as  1840, 
Hindus  and  Muhummadans  were  exempted  from  taking 
certain  oaths,  which  were  considered  objectionable,  and  a 
solemn  affirmation  was  substituted  for  an  oath.  A  similar 
indulgence  has  been  extended,  on  various  occasions,  in 
England,  to  the  scruples  of  several  Christian  sects.  As  the 
law  now  stands  in  British  India,  Hindus  and  Muhummadans 
affirm,  and  all  other  persons  swear,  in  such  form  as  is,  from 
time  to  time,  prescribed  by  the  several  High  Courts.  Any 
person,  however,  may,  without  assigning  a  reason,  object 
to  take  an  oath,  and  may,  instead,  make  an  affirmation  of 
the  facts  which  he  wishes  to  state  to  the  Court.  The  dimin- 
ishing importance  attributed  by  the  Legislature  to  oaths  as 
an  instrument  for  securing  truthful  evidence  is  shown  by  the 
provision  of  the  Act  which  now  regulates  the  subject,  that 
no  omission  or  irregularity  as  regards  the  oath  or  affirm- 
ation of  a  witness  shall  affect  the  admissibility  of  his  evi- 
dence or  his  obligation  to  speak  the  truth  or  the  validity 
of  any  proceeding.  The  legal  obligation,  however,  of  a 
witness  to  tell  the  truth  rests  not  on  the  oath  but  on 
statutory  enactment.  The  Oaths  Act  (X  of  1873),  Sec.  14» 
expressly  enacts  that  witnesses  "  shall  be  bound  to  state  the 
truth,"  and  the  Indian  Penal  Code,  Sees.  191  and  193, 
renders  punishable  the  giving  of  false  evidence  by  any 
person  "  legally  bound  by  an  oath  or  by  any  express  pro* 
vision  of  law  to  tell  the  truth." 

Lawof  Bvi.  21.  The  Law  of  Evidence  is  so  essentially  connected 
ed  with  that  of  with  that  of  Procedure,  that  various  provisions  of  the  Pre 
Prootdure,       cedure  Codes  are  really  neither  more  nor  lees  than  rules  of 
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Evidence,  and  might  with  equal  propriety  be  inserted  in  an 
Evidence  Act.  Such,  for  instance,  is  the  rule  in  the  Code 
of  Civil  Procedure,  which  requires  that  all  documents  relied| 
on  in  a  case  must  be  produced  at  the  first  hearing;  th< 
object  of  which  is,  obviously,  to  prevent  evidence  being 
manufactured  as  the  case  goes  on.  Such,  again,  are  the 
provisions  in  the  Code  of  Criminal  Procedure  as  to  the  mode 
in  which  a  witness'  testimony  and  the  accused's  statement 
shall  be  recorded;  as  to  the  admissibility  of  depositions  made 
at  an  earlier  stage  of  the  proceedings  and  the  use  that  may 
be  made  of  them ;  as  to  the  mode  in  which  a  Civil  Surgeon's 
statement  may  be  proved,  or  evidence  may  be  taken  by 
commission  in  certain  cases. 

22.  The  most  important  of  the  rules  affecting  Evidence  English  Com- 
in  Indian  Courts  were,  up  to  the  passing  of  the  Indian  Evi-  m 

dence  Act  in  1 872,  to  be  found  in  the  decisions  of  the  English 
Courts,  laying  down  the  English  Common  Law  on  the 
subject,  and  in  the  text-books  in  which  these  decisions 
were  collected  and  discussed.  The  native  rules  of  evi- 
dence had  silently,  but  not  less  completely,  disappeared. 
Several  Aots  of  the  Indian  Legislature,  passed  from  time 
to  time,  had  introduced  portions  of  the  English  Law  or  , 
modified  its  provisions  in  certain  particulars;  but  they 
did  not  profess  to  set  forth  generally  what  the  English 
Law  was;  and  no  complete  or  systematic  enactment  on 
the  subject  had,  up  to  1872,  found  a  place  in  the  Indian 
Statute  Book.  This  gap  in  the  substantive  law  of  the 
country  was  filled  by  the  Indian  Evidence  Act  of  that  year. 

23.  The  structure  of  the  Act  will  be  best  understood  by  Arrangement 
observing  that  it  is  divided  into  two  principal  divisions, 

which  may  be  summarized  by  saying  that  they  settle 

(I,)  what  is  the  permissible  material  of  belief, — in 

other  words,  what  facts  are  relevant  and  may  be 

proved ;  and 

(II,)  in  what  way  each  of  the  facts  constituting  that 

material  is  to  be  proved : 

This  second  division  comprises  Parts  II  and  HI  of  the 
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Act;  Part  II  dealing  with  the  general  principles  governing 
"  Proof, "  such  as  the  rules  as  to  oral  and  documentary 
evidence  and  the  cases  in  which  the  one  is  excluded  by  the 
other;  and  Part  III  dealing  (1)  with  the  persons,  who  are 
bound  to  supply  this  evidence,— on  whom,  in  other  words, 
the  burthen  of  proof  lies,  and  (2)  the  procedure  according 
to  which  they  must  supply  it, — in  other  words,  the  rules 
governing  the  examination  of  witnesses. 

This  division  of  the  subject  into  the  substantive  part  that 
deals  with  the  material  of  belief,  and  the  formal  part  which 
deals  with  the  manner  in  which  that  material  may  be 
proved,  is  the  main  principle  on  which  the  Act  is  arranged, 
and  unless  it  is  thoroughly  understood  and  kept  in  sight 
throughout,  the  system  of  the  whole  will  be  unintelligible. 
Evidence  of  24.     The  matter  may  be  stated  more  fully  thus :   The 

facte  in  issue  ,  ... 

may  be  given,  production  of  a  belief  in  the  existence  or  non-existence  of 
certain  facts  being,  as  we  have  seen,  the  object  of  every 
judicial  inquiry,  and  belief  in  the  existence  of  a  fact  bfing 
the  result  of  a  mental  process  on  certain  materials  presented 
to  the  mind,  the  first  thing  to  be  decided  is,  what  are  those 
materials  to  be  ?  In  the  first  place,  evidence  of  the  actual 
facts  in  issue  is  admissible.  Where  the  issue  is  whether  a 
thing  happened,  the  simplest  way  of  producing  belief  in  its 
occurrence  is  for  some  one,  who  is  able  to  assert  of  his  own 
knowledge,  from  the  evidence  of  his  own  senses,  that  it 
did  happen,  to  come  into  Court  and  say  so.  The  only 
question  which  the  Judge  has  then  to  settle  is  as  to  the 
degree  in  which  the  witness'  account  can  be  trusted.  If 
the  witness  was  not  deceived  as  to  what  his  senses  told 
him,  if  he  remembers  it  accurately,  and  if  he  is  telling  the 
truth,  his  testimony  establishes  the  fact  to  which  he  speaks. 
Supposing,  for  instance,  the  fact  in  issue  to  be,  "  Did  A  kill 
B?"  Witness,  "I  saw  A  take  a  knife  and  stab  B  in  the 
heart,  and  B.  fell  back  dead."  Here  the  only  questions  are, 
was  the  witness  deceived  as  to  what  he  saw,  is  his  recollection 
inaccurate,  is  he  lying  ?  If  not,  the  fact  must  be  as  he 
says* 
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25.  But,  secondly,  there  are,  surrounding  every  fact,  a  Belev&nt  facte, 
number  of  other  facts  which  bear  upon  it,  are  connected  **' 
with  it  more  or  less  intimately,  and  in  a  higher  or  lower 
degree  affect  its  probability.  They  are  not  facts  in  issue, 
that  is  facts  on  which  the  rights  and  liabilities  of  the  parties 
immediately  depend,  but  they  are  facts  from  which  facts  in 
issue  may  be  inferred.  Now  almost  every  fact  may,  in  the 
concatenation  of  human  affairs,  be  shown  to  be  in  some  way 
or  other  connected  with  another;  but  the  attempt  to  follow 
out  in  every  instance,  every  remote  connection  would  not 
only  render  judicial  inquiry  impossible  from  its  interminable 
length,  but  would,  even  if  practicable,  be  a  very  doubtful 
help  towards  the  discovery  of  the  truth,  because  the  mind 
would  be  diverted  from  the  immediate  subject  of  inquiry. 
One  of  the  main  uses,  accordingly,  of  a  Law  of  Evidence  is 
to  give  a  definition  of  the  sort  of  connection  which  must 
exist  between  two  facts  in  order  that  the  one  may  be  taken 
into  account  in  forming  a  belief  about  the  other,  or,  in  other 
-words,  may  be  "  relevant "  to  the  other.  Sir  James  Stephen* 
lias  given  a  general  description  of  "  relevancy  "  by  saying 
that  one  "  fact  is  relevant  to  another  fact  when  the  existence 
€t  of  the  one  can  be  shown  to  be  the  cause  or  one  of  the 
"causes,  or  the  effect  or  one  of  the  effects,  of  the  exist- 
"  ence  of  the  other,  or  when  the  existence  of  the  one,  either 
"alone  or  together  with  other  facts,  renders  the  exist- 
€€  ence  of  the  other  highly  probable  or  improbable,  accord- 
"  ing  to  the  common  course  of  events."  This  description, 
it  will  be  seen,  makes  "  relevancy  "  of  facts  to  one  another 
depend  either  (1)  on  their  connection  with  one  another  as 
cause  and  effect,  or  (2),  generally,  on  the  existence  of  the 
one  rendering  the  existence  of  the  other  "  highly  probable 
or  improbable/1  This  latter  form  of  connection  is  obviously 
too  wide  and  too  vague  to  be  of  practical  use.  Ingenious 
attempts  have  been  made  to  analyze  the  true  essentials 
of  "  relevancy ;"  but  it  is  unnecessary  for  *our  present 
purpose  to  consider  them,  because  the  Act  has  laid  down 

*  Digest  of  the  Law  of  Evidence,  4th  edition,  p.  zii. 
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in  explicit  terms  the  forma  of  connection  between  facts 
which  it  will  recognize  as  rendering  them  relevant  to  one 
another.  These  we  shall  examine  hereafter.  At  present  it 
is  enough  to  point  out  that  these  "  relevant"  facts  constitute 
what  English  text-books  call  "  circumstantial  evidence/'  as 
opposed  to  evidence  of  the  actual  facts  in  issue.  They  are, 
in  every  instance,  an  important  auxiliary  to,  and  check 
upon,  direct  evidence  of  the  facts  in  issue,  and  when  plenti- 
ful enough,  and  strong  enough,  they  may  supersede  it 
altogether. 

26.  With  facts  of  this  character,  however,  the  Judge  has 
a  two-fold  process  to  perform ;  first,  as  with  the  other  class, 
he  has  to  decide  on  the  accuracy  and  truthfulness  of  the  wit- 
ness ;  and  then,  assuming  the  accuracy  and  truthfulness  of 
the  witness,  he  has  to  decide  on  the  proper  inference  to  be 
drawn  from  the  fact  stated.  Suppose,  for  instance,  the  fact 
in  issue  to  be,  "  did  A  kill  B  f "  and  the  evidence  to  be  as 
follows :  "  A  came  running  out  of  the  house ;  he  was  much 
excited  and  splashed  with  blood ;  in  his  hand  was  a  bloody 
knife ;  all  the  doors  were  locked  but  that  out  of  which  A 
came;  no  one  else  was  in  the  house;  B  was  lying  on  the 
floor  with  her  hands  tied  behind  her  and  her  throat  cut." 
Now  in  this  case  there  is  no  direct  evidence  of  the  fact 
in  issue,  viz.,  whether  A  killed  B ;  that  is  there  is  no  one 
who  can  speak  to  it  from  the  direct  evidence  of  his  senses. 
What  we  have  are  facts  from  which  the  fact  in  issue  may 
be  inferred,  and  the  Judge  has  to  decide,  first,  whether  the 
witness  is  telling  the  truth,  and,  secondly,  if  he  is  telling 
the  truth,  what  is  the  proper  inference  to  be  drawn  from 
the  facts  stated.  Assuming  all  that  the  witness  says  to  be 
true,  does  it  prove  that  A  killed  B  ? 

Circnmitan-  27.  Great  emphasis  has  been  laid  on  the  distinction 
between  these  two  classes  of  evidence,  direct  and  cirum- 
stantial,  and  it  has  sometimes  been  urged  that  it  is  never 
safe  to  trust  to  circumstantial  evidence  in  the  entire  absence 
of  direct;  in  other  words,  that  unless  there  is  some  one  who 
is  in  a  position  to  assert  directly  of  his  own  knowledge 
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derived  from  his  own  senses,  that  the  fact  in  issue  did  happen, 
no  amount  of  circumstantial  evidence  will  justify  the  infer- 
ence that  it  has  happened. 

But  this  is  obviously  going  too  far.   There  are  many  crimes 
which  are  committed  under  circumstances  that  preclude  the 
possibility  of  direct  evidence  of  their  commission  being 
given,  but  which  yet  allow  of  a  perfectly  safe  inference  being 
drawn  from  surrounding  circumstances.    A  house  is  broken 
into  and  a  golden  cup  stolen :  ten  minutes  after,  a  man  is 
caught  with  implements  of  house-breaking  in  one  pocket  and 
the  cup  in  another :  he  can  give  no  account  of  them  or  him- 
self :  he  is  shown  not  to  have  had  any  gold  cup  in  his  posses- 
sion shortly  before  the  occurrence :  he  has  been  previously 
convicted  of  house-breaking :  duplicates  of  pawned  property, 
proved  to  have  been  stolen,  are  found  upon  him.    The  com- 
bined result  of  these  various  facts  is  to  make  his  guilt  just 
as  certain  as  if  twenty  witnesses  came  and  swore  that  they 
saw  him  do  it.     Stories  are  often  told  of  the  mistakes  to 
which  circumstantial  evidence,  apparently  of  the  most  con- 
clusive kind,  has  given  rise.     But  the  occurrence  of  such 
accidents  proves  nothing  but  that  all  judicial  decisions, 
however  arrived  at,  are  liable  to  error;  and  that  all  that 
can  be  done  is  to  act  as  in  each  instance  appears  most 
reasonable.     Just  as  many  stories  might  be  told  of  convic- 
tions based  on  direct  evidence,  which  has  afterwards  proved 
to  be  false.     If  "  circumstances"  sometimes  "  lie,"  i.e.,  so 
happen  as  to  suggest  a  deceptive  inference,  how  much 
oftener  is  a  Judge  led  astray  by  the  inaccuracy  or  fraud  of 
witnesses  in  testifying  to  a  fact  in  issue.     In  India,  at  any 
rate,  it  is  more  to  the  surrounding  facts  than  to  evidence 
given  directly  on  a  fact  in  issue  that  a  Judge  will  look  to 
ascertain  the  truth. 

28.     It  has  been  sometimes  laid  down  by  way  of  restrict-  Corpus  delicti, 
ing  the  effects  of  circumstantial  evidence  in  the  absence  of 
direct  evidence,  that,  in  criminal  cases,  the  "  corpus  delicti," 
that  is,  the  fact  that  a  crime  has  been  committed,  at  any 
rate,  should  be  proved  by  immediate  evidence,  not  simply 

3 
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be  inferred  from  the  surrounding  circumstances.  If  a  man 
is  to  be  convicted  of  murder  on  circumstantial  evidence,  the 
fact  of  the  deceased  having  come  to  a  violent  end  should, 
according  to  this  doctrine,  be  proved  by  direct  evidence,  as 
by  the  evidence  of  some  one  who  inspected  the  corpse.  If  a 
man  is  to  be  convicted  of  theft  on  the  strength  of  circum- 
stantial evidence,  it  should  first  be  proved  by  direct  evidence 
that  some  one  has  been  robbed.  Great  authorities  may  be 
.  quoted  in  support  of  this  doctrine ;  but  its  unsoundness  was 
demonstrated  by  Bentham,  who  pointed  out  that  any  such 
rule  would  merely  have  the  effect  of  allowing  murders 
to  be  committed  with  impunity  in  every  case  in  which 
the  victim's  body  could  be  successfully  made  away  with 
so  as  to  render  proof  of  the  murder  by  direct  evidence 
impossible.  And  so  with  every  other  crime.  The  fact 
is  that  it  is  in  vain  to  invest  any  one  of  the  facts  of 
the  case  with  an  artificial  value  and  insist  upon  it  as 
essential  in  every  case  to  a  conviction.  It  is  easy  to 
imagine  cases  in  which  the  corpus  delicti,  i.e.,  the  fact  of  the 
crime,  was  not  directly  proved,  but  yet  in  which  the  pri- 
soner's guilt  would  be  beyond  all  reasonable  doubt,  and 
in  which  it  would  accordingly  imply  the  grossest  timidity 
to  shrink  from  convicting.  On  the  other  hand,  even 
supposing  the  corpus  delicti  to  be  directly  proved,  its  proof 
disposes  of  only  one  of  various  hypotheses,  on  any  one  of 
which  the  prisoner's  innocence  might  be  inferred,  and  all  of 
which  must  be  shown  to  be  untrue  before  a  conviction 
can  be  justified.  The  fact  that  the  deceased  came  to  a 
violent  end  is,  in  such  a  case,  proved;  but  a  great  many 
other  facts  must  be  proved  before  any  one  can  be  convicted 
of  having  murdered  him ;  and  there  seems  no  reason  why 
the  one  fact  should  necessarily  be  proved  in  a  different  way 
from  that  in  which  the  others  are  proved. 

WWch  of  the         29.     But  then  the  question  arises,  to  which  of  the  sur- 

froti  in  tobe  roun<ling  facts  is  a  Judge  to  look,  and  where  is  he  to  stop f 

considered  re-  over  how  large  an  area  of  surrounding  circumstances  is  his 

mind  to  travel  in  coming  to  a  belief  as  to  the  fact  in  issue  f 
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Which  of  these  surrounding  circumstances  is  he  to  take  into 
account,  which  is  he  to  ignore  ?  Some  of  them  will  affect 
the  probability  of  the  fact  in  issue  in  a  high  degree ;  some 
in  a  lower,  but  still  appreciable  degree ;  some  in  so  low  a 
degree  as  not  to  be  worth  notice. 

Suppose,  for  instance,  that  A  is  prosecuted  for  the  murder  illustration, 
of  B,  and  the  surrounding  circumstances  to  be  these :  (1),  A 
is  seen  by  C  and  D  standing  over  B's  corpse  with  a  bloody 
knife  in  his  hand,  the  blade  of  which  exacty  fits  the  wound 
in  B's  body ;  (2),  he  was  known  to  have  a  violent  grudge 
against  B  and  to  have  threatened  to  kill  him;  (3),  he  was 
so  circumstanced  that  B's  death  was  of  material  advantage 
to  him  ;  (4),  he  was  seen  by  one  man  going  towards  the  scene 
of  the  murder  shortly  before  its  occurrence,  and  by  another 
coming  away  shortly  afterwards ;  (5),  he  left  the  village  the 
evening  of  the  murder  having  previously  burnt  his  clothes ; 
(6),  he  was  of  a  hostile  clan  to  B;  (7),  he  was  a  man  of 
notorious  evil  life ;  (8),  he  had  previously  been  convicted  of 
crimes  of  violence;  (9),  he  was  of  a  surly,  passionate  and 
violent  disposition  and  unpopular  in  his  village ;  (10),  there 
was  a  rumour  that  he  had  done  it ;  (11),  the  general  feeling 
in  the  village  was  that  he  was  the  guilty  man ;  (12),  some- 
body told  somebody  else  that  he  believed  A  to  be  the  mur- 
derer; (13),  A's  father  exhibited  a  homicidal  tendency. 
Here  are  facts  ranging  in  every  degree  of  importance  in 
their  bearing  on  the  facts  in  issue,  from  the  very  highest 
to  the  very  lowest.  Some  of  them,  if  true,  produce  a 
feeling  almost  of  certainty;  some,  coupled  with  others, 
raise  a  strong  presumption;  some  again,  though  not  by 
themselves  of  great  importance,  do,  when  coupled  with 
others,  materially  affect  the  probability  of  the  case ;  some 
on  the  other  hand,  as,  e.g.,  9,  10,  11,  12  and  13,  suggest  a 
probability  so  faint  that  it  is  more  likely  to  lead  one  wrong 
than  right,  and  ought,  therefore,  to  be  put  aside  altogether. 
Where  is  the  line  to  be  drawn  ?  For  a  line  must  be  drawn 
somewhere.  "The  Laws  of  Evidence,"  said  Lord  Cran- 
worth,  "  are  founded  on  a  compound  consideration  of  what, 
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abstractedly  considered,  is  calculated  to  throw  light  on  the 
subject  in  dispute,  and  what  is  practicable."  On  the  one 
hand,  we  want  to  discover  the  truth ;  on  the  other  hand, 
since  human  life  is  short,  and  human  powers  are  limited,  we 
can  devote  only  a  limited  amount  of  time  and  labour  to  its 
discovery.  It  is  necessary,  therefore,  to  prescribe  a  definite 
area,  beyond  which  our  investigations  shall  not  extend.  The 
facts  which  fall  within  that  area  are  styled  u  relevant,"  and 
it  is  out  of  these  and  these  alone  that  the  Judge's  belief 
about  the  matter  must  be  formed.  These  alone  can  be 
proved.  What  then  are  the  rules  for  testing  whether  a  fact 
is  relevant  or  not  ?  The  answer  to  this  question  is  given  in 
Chapter  II  of  the  Act,  Sections  5 — 55. 
Memmngof  the  30.  But,  first,  what  is  the  meaning  of  a  "  Fact."  "Fact" 
is  defined  as  meaning;  (1),  "anything,  state  of  things,  or 
relation  of  things,  capable  of  being  perceived  by  the  senses ; 
(2),  any  mental  condition  of  which  any  person  is  conscious." 
"  Fact"  will,  therefore,  include  acts  and  events  that  can  be 
perceived  by  the  sense  of  sight, — statements  which  can  be 
perceived  by  the  sense  of  hearing,— opinions,  feelings  and 
beliefs  of  which  the  mind  is  conscious.  We  shall  see  pre- 
sently that  statements,  opinions,  feelings  and  beliefs  are 
often  relevant  facts  of  the  highest  importance. 

Arrangement         31.     Informing  an  opinion  about  a  fact  one  would  natu- 
facS!evaDt       raUy  consider 

1st. — Anything  which  has  happened  or  been  done 

in  connection  with  it, 
2nd. — Anything  which  has  been  said  about  it, 
3rd.—- Anything  that  has  been  decreed  in  Courts  of 

Justice  about  it, 
4  th.-*-  Any  thing  that  has  been  or  is  thought  about 
it,  and 

6/fe.— The  character  and  reputation  of  parties  con- 
cerned. 

Under  these  five  headings,  accordingly,  all  relevant  facts 
have  been  arranged  in  the  Act.    Under  some  one  of  them 
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every  fact,  which  claims  to  be  relevant,  must  be  shown  to 
fall.  Many  relevant  facts,  moreover,  will  fall  under  more 
than  one  of  them,  as  the  headings  are  inclusive  and  not 
exclusive  of  one  another. 

32.     First  then  as  to  things  which  have  happened  or  been  Ao**  and, 

events  when 

done  in  connection   with  the  fact  to  be  proved,  we  Have  in  relevant  fact*. 

Ra<*a    ft      Ifl 

Sections  6 — 16  an  enumeration  of  the  particular  forms  of 
connection  which  the  law  regards  as  constituting  relevancy. 
A  fact  is  said  to  be  relevant  if  it  is  so  connected  with  a  fact 
in  issue  as  to  form  part  of  the  same  transaction,  whether  it 
happened  at  the  same  or  at  a  different  time  or  place,  Sec.  6 ; 
if  it  is  the  occasion,  cause  or  effect,  immediate  or  otherwise, 
of  a  fact  in  issue  or  relevant  fact ;  or  constitutes  the  state 
of  things  under  which  such  a  fact  happened,  or  affords  an 
opportunity  for  the  occurrence  of  a  fact  in  issue  or  relevant 
fact,  Sec.  7.  So,  also,  facts  showing  motive  or  preparation 
for  a  fact  in  issue  or  relevant  fact ;  previous  or  subsequent 
conduct  of  the  parties ;  statements  of  the  parties  which  ac- 
company and  explain  conduct ;  statements,  made  to  or  in 
the  presence  of  the  parties,  which  affect  their  conduct, 
Sec.  8 ;  so,  also,  are  facts  necessary  to  explain  or  introduce 
a  fact  in  issue  or  relevant  fact,  or  which  rebut  an  inference 
suggested  by  such  a  fact,  or  which  establish  the  identity  of 
anything  or  person,  whose  identity  is  relevant,  or  fix  the 
time  or  place  at  which  any  fact,  in  issue  or  relevant,  hap- 
pened, or  which  show  the  relation  of  parties  by  whom  any 
such  fact  was  transacted,  Sec.  9 ;  all  acts  and  statements 
of  conspirators  in  connection  with,  or  explanation  of,  the 
conspiracy,  Sec.  10 ;  facts  that  are  inconsistent  with  rele- 
vant fact  or  fact  in  issue,  or  which  render  any  such  fact 
highly  probable  or  improbable,  Sec.  11 ;  or  which  enable 
the  Court  to  determine  the  amount  of  damages  when  dam- 
ages are  claimed,  Sec.  12 ;  so  too,  when  the  enquiry  is  as 
to  a  right  or  custom,  any  transaction  by  which,  and  any 
particular  instance  in  which  such  right  or  custom  was 
created,  claimed,  modified,  recognized,  asserted  or  denied, 
exercised,  disputed  or  departed  from,  is  a  relevant  fact, 
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Sec.  13 ;  bo,  also,  are  facts  showing  the  existence  of  a  state 
of  mind  or  body  when  such  state  of  body  or  mind  is  rele- 
vant, Sec.  14.  Again,  when  the  question  is  whether  an  act 
was  accidental  or  intentional,  the  fact  that  it  formed  part 
of  a  series  of  similar  occurrences,  is  relevant,  Sec.  15;  and 
so  is  the  course  of  business  according  to  which  the  act,  as 
to  which  the  enquiry  is,  would  have  been  done,  Sec.  16. 
Anything  which  falls  within  this  category  is  a  relevant  fact. 
Statement*  33.    The  next  class  of  relevant  facts  ftre  certain  state- 

facti.  ments ;  (Sections  17 — 39.)     As  a  general  rule  the  mere  fact 

eci.  7—  .  ^at  some  one  j^g  previously  said  something  about  the  fact 
to  be  proved  is  not  a  relevant  fact;  but  there  are  certain 
conditions  under  which  previous  statements  have  a  most 
important  bearing  on  the  probabilities  of  the  case,  and  are 
almost  the  best  evidence  that  a  Court  can  have.  Every- 
thing depends  on  the  person  by  whom  and  the  circum- 
stances in  which  the  statement  is  made. 
AdmissioDs.  34.  The  first  kind  of  statements  to  be  considered  are 
admissions.  An  admission  is  defined  to  be  any  statement, 
which  suggests  an  inference  as  to  a  fact  in  issue  or  relevant 
fact,  made  by 

(a)  a  party  to  the  proceeding ; 

By  whom  a  (&)  an  agent  to  such  party,  duly  authorized ; 

statement  /  x  i_     i  •   .  • 

muat  be  made  \c)  a  person,  who  has  a  proprietary  or  pecuniary  m- 

ln  a^nisrion6   terest  *n  ^e  subject-matter  of  the  suit,  and  who  makes  the 
statement  in  the  character  of  a  person  so  interested ; 

(d)  a  person  from  whom  the  parties  to  the  suit  have 
derived  their  interest ; 

(e)  a  person,  whose  position  it  is  necessary  to  prove  in 
a  suit,  when  the  statement  would  be  relevant  in  a  suit 
brought  by  or  against  himself; 

( / )  a  person,  to  whom  a  party  in  the  suit  has  expressly 

referred  for  information. 

When  state-  In  order,  however,  for  the  statement,  to  be  an  admission, 

made  in  order    &  *s   further  necessary,  as  to  (a),  in  the  case  of  persons 

tobeanndmii.    8UiDg  or  Bue^  jn  a  representative  capacity,  that  the  state* 
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ment  should  have  been  made  during  the  continuance  of 
their  representative  character,  and  in  the  cases  (c),  (d),  (e), 
that  the  statement  should  have  been  made  during  the  Con- 
tinuance of  the  interest  or  position  as  to  which  the  statement 
is  made. 

35.  The  peculiarity  of  an  admission  is  that  it  is  rele-  Admission  is 
vant  as  against  the  person  who  makes  it  or  his  represent-  against  the 
ative  in  interest,  but  not  relevant,  except  in  certain  specified  £32"Jjk 
cases,  on  his  or  his  representative's  behalf.    The  reason  of  |Jj*  on  his  be* 
this  is  obvious.    If  A  sues  B  for  Us.  50,  the  fact  that  B  told       Seo.  21. 
some  one  else  that  he  owed  A  the  money,  is  a  weighty  piece 

of  evidence  as  against  B.  He  has  every  incentive  not  to 
make  such  a  statement,  and  it  is  nearly  certain  that  he 
would  not  have  made  it  unless  it  were  true.  On  the  other 
hand,  suppose  that  A  has  said  "  B  is  no  longer  my  debtor," 
that,  for  the  same  reason,  is  a  weighty  piece  of  evidence 
against  A,  and,  supposing  its  authenticity  to  be  established, 
its  importance  can  hardly  be  overrated  in  considering  the 
question  of  A's  claim.  For  who  is  so  likely  to  know  about 
the  claim  as  himself,  and  who  is  so  little  likely  to  under- 
state it  ?  But  the  fact  that  A  has  told  some  one  that  B  owes 
him  the  money,,  or  that  B  has  denied  the  existence  of  the 
debt,  is  of  no  weight  at  all,  because  each,  of  course,  makes 
the  best  of  his  case,  and  each,  if  such  statements  were  ad- 
missible, would  be  tempted  to  manufacture  evidence  in  his 
own  behalf.  It  is  clear  that  the  fact  that  A  asserted  or  B 
denied  the  debt,  on  any  number  of  occasions,  does  not  in 
any  appreciable  degree  affect  the  question  whether  there 
was  such  a  debt  or  no. 

36.  An  admission,  then,  being  relevant  only  against  the  What  is  the 
person  who  makes  it  or  his  representative,  what  is  its  effect  mission  ?°n 
as  against  him  ?     It  is  not,  merely  as  an  admission,  con-       Seo-  8l- 
elusive;  the  person  who  made  it  may  show  that  he  was 
mistaken,  or  was  not  telling  the  truth ;  he  may  diminish  the 
importance  to  be  attached  to  it  in  any  way  he  can ;  he  is  not 
precluded  from  contradicting  it.  Many  admissions,  however, 

become  "  estoppels,"  and  then,  as  will  be  seen  hereafter, 
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(Sec.  115),  the  person  who  made  them  cannot  deny  them. 
So  far,  however,  as  they  are  merely  admissions,  he  may 
induce  the  Court  to  disbelieve  or  disregard  them  if  he  can. 
Certain  admit-  37.  We  now  come  to  the  exceptions  to  the  rule  that 
vanfc  ou  behalf  admissions  are  relevant  only  against  the  person  who  made 
who^madT011  t^em  an<l  his  representatives,  and  not  in  his  or  their  favor, 
them.  There  are  certain  cases  in  which  a  person's  admissions  may 

be  proved  in  his  own  behalf.     In  the  first  place  there  are 
certain  statements,  which  on  account,  either  of  the  nature 
of  the  circumstances  in  which  they  are  made  or  the  subjects 
to  which  they  refer,  are  expressly  declared  by  the  law  to  be 
relevant  as  proof  of  the  facts  to  which  they  refer,  if  the 
person  who  made  them  is  dead,  or  cannot  be  found,  or  for 
other  good  reason  cannot  be  produced.     Such,  for  instance, 
is  a  statement  made  in  the  ordinary  course  of  business,  or 
the  discharge  of  professional  duty ;  a  statement  made  con- 
trary to  the  interest  of  the  person  making  it,  or  a  statement 
as  to  relationship  by  a  person  having  special  means  of  in- 
formation.    The  statements,  which  are  thus  made  relevant, 
are  set  forth  in  Section  32,  and  will  be  considered  immedi- 
ately, para.  42.     Now,  supposing  any  statement  of  this  class 
to  have  been  made  by  a  party  to  the  suit  or  other  person 
whose  statements  are  regarded  by  the  Act  as  admissions, 
the  admission  will  be  relevant  not  only  against  the  person 
making  it  but  in  his   favor.     For  instance,   a  Captain  is 
tried  for  casting  his  ship  away.     He  produces  his  log-book, 
with  entries  by  himself,  showing  that  the  ship  was  kept  in 
her  due  course.    It  would  appear  at  first  sight  that  he  could 
not  make  use  of  the  entries,  in  his  own  behalf,  as  being 
admissions;   but  they  are  admissible,  under  the  present 
exception,  as  being  entries  made  in  the  regular  course  of 
business,  which  are  admissible  under  Section  32  whenever 
the  person  who  made  them  cannot  be  produced. 

When  en  ad-        38.     Again,  a  man  may  prove  his  own  admissions  on  his 

relevant  state   own  behalf,  when  the  admission  relates  to  a  relevant  state 

body  'maybe     °*  hody  or  mind,  was  made  at  or  about  the  time  when  such 

state  of  body  or  mind  existed,  and  was  accompanied  by 
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conduct  rendering  its  falsehood  improbable.    A  tradesman,  proved  by  per- 
-.  .  -lTi      80n  making  it. 

for  instance,  wants  to  prove,  that,  at  a  particnlar  date,  he 

believed  a  certain  Banker,  A,  to  be  solvent;   he  may  for 

this  purpose  prove  that  about  the  time  in  question  he  said, 

"  A  is  the  safest  Banker  in  the  town,"  at  the  same  time 

placing  a  large  sum  in  A's  hands. 

39.  Again,  an  Admission  may  be  proved  by  the  person  Admissions 
who  made  it,  or  on  his  behalf  when,  under  some  other  head  0therw?se 
of  relevancy,  it  can  be  shown  to  be  relevant  otherwise  ^an  M  admi§- 
than  as  an  admission.  A  man,  for  instance,  is  accused  of 
receiving  stolen  goods,  knowing  them  to  be  stolen.  He 
may  prove  his  own  refusal  to  sell  them  below  their  real 
value,  because  that  refusal  would  be  relevant  under  Sec- 
tion 8,  as  explaining  conduct  influenced  by  a  fact  in  issue. 
Had  he  known  them  to  be  stolen,  he  would  have  been 
anxious  to  sell,  though  at  a  sacrifice ;  his  conduct,  there- 
fore, in  not  wishing  to  sell  is  relevant,  and  so  are  his 
statements  explaining  that  conduct.  In  like  manner  a  man 
might  prove  his  own  statements,  if  they  formed  part  of  the 
same  transaction  with  a  relevant  fact  under  Section  6,  or 
were  the  occasion  of  a  relevant  fact  under  Section  7,  or  are 
necessary  to  explain  it  under  Section  9.  In  any  of  these 
cases,  accordingly,  the  admission  is  admissible,  not  only 
against  the  person  making  it  but  in  his  favor. 

At  this  point  we  find  an  important  departure  from  the  Oral  admi* 
English  Law  as  to  the  effect  of  oral  admissions  of  the  con-  JJJJJJjJ  of  do!* 
tents  of  a  document.     In  England  such  admissions  inay  be  oumg£j'22     * 
used  as  proof:   but  under  the  present  Act  they  are  not 
relevant  unless  the  party  proposing  to  prove  them  shows 
that  he  is  entitled,  under  rules  to  be  considered  hereafter, 
to  give  secondary  evidence  of  the  document,  or  unless  the 
genuineness  of  a  document  produced  is  in  question.     This 
exclusion  does  not  extend  to  an  admission  which  a  party 
chooses   to  make  at  the  trial,  which  dispenses  with  the 
necessity  of  proof.     Section  58. 

Another  restriction  on  the  use  of  admissions  as  evidence  Privileged 
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oommtmicfc-      i8  that  an  admission  cannot,  in  civil  cases,  be  proved,  if  it 
Seci.  28.      has  been  made  on  the  express  condition  that  it  should  not 
be  used,  or  in  circumstances  from  which  such  a  condition 
can  be  inferred.    This  is.  to  guard  against  the  improper  use. 
of  communications  made,  as  it  is  said,  "  without  prejudice/' 
and  would  in  a  civil  suit  preclude  the  use  of  admissions  made 
to  priests  and  other  confidential  adviser?. 
Confession!  of       40.     Under  the  heading  of  admissions  provision  is  made 
mjsu     pw.      j^^  ^^  confessions  of  accused  persons.    No  such  confession 
Sect.  24—19.    js  reievant  if  it  appears  to  have  been  obtained  by  means  of 
any  inducement,  threat  or  promise,  having  reference  to  the 
charge,  proceeding  from  a  person  in  authority,  and  sufficient 
to  make  the  accused  person  suppose  that  he  would,  by 
making  it,  better  himself,  in  a  temporal  way,  with  refer- 
ence to  the  proceedings.     The  provisions  of  the  Code  of 
Criminal  Procedure  as  to  the  inadmissibility  of  confessions 
to  the  Police,  and  of  a  confession  made  by  a  person  in  Police 
■    custody  except  in  the  presence  of  a  Magistrate,  are  merely 
developments  of  the  principles  here  enacted. 

Confessions,  other  than  those  expressly  excluded,  are  not 
irrelevant  merely  because  made  under  a  promise  of  secrecy, 
or  in  consequence  of  a  deception,  or  during  drunkenness. 

Confession  of  41.  Lastly,  Judges  are  relieved  from  the  attempt  to  per- 
°°*8eo.  so!  f°rm  **  intellectual  impossibility  by  a  provision,  that,  when 
more  persons  than  one  are  tried  for  an  offence,  and  one  of 
them  makes  a  confession  affecting  himself  and  any  other  of 
the  accused,  the  confession  may  be  taken  into  consideration 
against  such  other  person  as  well  as  against  the  person 
making  it.  Such  a  confession  is,  of  course,  in  the  highest 
degree  suspicious;  it  deserves  ordinarily  very  little  reliance : 
but  nevertheless  it  is  impossible  for  a  Judge  to  ignore  it, 
and,  under  the  Indian  Evidence  Act,  he  need  no  longer 
pretend  to  do  so.  The  exclusion,  in  fact,  was  one  of  those 
rules  of  evidence,  borrowed  from  the  English  system,  which, 
though  well  adapted  to  trials  by  Jury,  are  meaningless  &nd 
out  of  place  on  occasions  where  the  functions  of  Judge 
and  Jury  are  combined  in  a  single  official.     The  Indian 
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Judge  has  simply  to  consider  whether  the  confession  ought 
to  have  any  weight  with  him,  and,  if  any  weight,  how  much, 
in  the  opinion  he  forms  about  the  case.  The  exclusion  of 
confessions  of  this  kind  from  the  definition  of  "  evidence" 
is  intended,  apparently,  to  remind  the  Judge  that  he  is 
dealing  with  very  unsound  materials,  and  that,  though  he 
may  take  them  into  consideration,  he  must  not  rely  on  them 
as  the  sole  or  even  as  the  chief  basis  of  his  belief. 

42.     Next  follow  the  statements,  to  which  reference  has  Statemeot 
already  been  made  in  para.  37,  which,  from  their  nature,  new  w^cau- 
are  declared  to  be  relevant  facts,  when  the  person  who  Suoed.1^ 
made  them  is  dead,  or  for  other  good  reason  cannot  be       Seo-  *2« 
produced,  or  cannot  be  produced   without  a  degree  of 
expense  and  trouble  which  the  Court  considers  unreason- 
able.    These  are 

1 .  Statements  by  a  person,  since  deceased,  as  to 

the  cause  of  his  death : 

2.  Statements  made  in  the  ordinary  course  of 

business : 

3.  Statements  against  a  person's  interest : 

4.  Statements  as  to  the  existence  of  any  public 

right  or  custom  or  matter  of  public  interest, 
made  by  a  person  likely  to  know  of  the 
existence  of  such  right,  custom  or  matter, 
and  before  any  controversy  about  it  had 
arisen : 

5.  Statements  as  to  relationship  made  by  a  per- 

son having  special  means  of  knowledge, 
before- the  question  in  dispute  was  raised  : 

6.  Statements  as  to  relationship  of  deceased  per- 

sons, contained  in  Wills,  Deeds,  Pedigrees, 
on  tombstones,  family  portraits,  or  other 
records  of  a  like  nature-,  and  made  before 
the  question  in  dispute  was  raised  : 

7.  Statements  in  Deeds,  Wills  or  other  documents 

relating  to  any  transaction,  in  which  some 
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right  or  custom  in  dispute  was  created, 
claimed,  modified,  recognized,  asserted  or 
denied,  or  which  was  inconsistent  with  the 
existence  of  such  right  or  custom : 
8.     Statements  by  a  number  of  persons  of  their 
feelings  or  impressions,  when  such  feelings 
or  impressions  are  relevant  to  the  matter  in 
question. 
statement*  in       43.     In  the  next  place  a  statement  made  by  a  witness  in 
c?aTproc«ed.     a  former  judicial  proceeding  is  a  relevant  fact  when  the 
lDgSeo.  S8.       witness  is  dead  or  cannot,  without  unreasonable  trouble,  be 
produced,  and  if 

(1)  the  proceeding  was  between  the  same  parties 

or  those  whom  they  represent, 

(2)  the  adverse  party  had  the  right  and  oppor- 

tunity to  cross-examine,  and 

(3)  the  questions  in  both  proceedings  were  sub- 

stantially the  same. 
Statements  44.    We  have  seen  that  certain  statements  are  relevant 

epecialcircum.  ^  the  person  making  them  cannot  be  produced,  Section  32, 
8tasee!  54.  or  *s  a  Party  *°  the  su^>  Section  17 :  we  next  come  to  a 
class  of  statements,  which  are  relevant  on  account  of  their 
special  character  and  the  circumstances  in  which  they  are 
made,  whether  the  person  who  made  them  can  be  produced 
or  not,  and  whether  or  not  he  is  a  party  to  the  suit.  Such 
are  entries  in  books  of  account,  regularly  kept  in  the  course 
of  business,  subject,  however,  to  the  condition  that  they 
shall  not  be  sufficient  evidenoe  to  charge  any  one  with  lia- 
bility without  some  independent  evidence  of  the  fact  stated 
in  them.  So  also  are  entries  in  public  records  or  registers 
by  a  public  servant  or  other  person  in  discharge  of  his  duty ; 
statements  in  published  maps,  or  in  maps  made  under  the 
authority  of  Government ;  statements  of  facts  of  a  public 
nature  made  in  the  recital  of  an  Act  of  Parliament,  or  of 
any  of  the  Indian  Legislatures,  or  in  a  Notification  in -the 
Gazette  of  any  Indian  Government,  the  London  Gazette  or 
the  Government  Gazette  of  any  English  Colony ;  statements 
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of  the  law  of  any  country  contained  in  a  book  published 
under  the  authority  of  the  Government  of  that  country,  and 
published  rulings  of  the  Courts. 

45.     The  next  class  of  relevant  facts  are  judgments  of  judgment* 
the  Courts  of  law.    These  are  often  relevant  facts  of  the  £*£ ,elevR,,t 
highest  importance.     Foremost  amongst  these  are  the  judg-   |£c Bj^^ 
ments  in  civil  cases  which  have  the  effect  of  rendering  the 
matter  in  question  res  judicata  as  between  the  parties  and  so 
barring  the  question  from  being  re-opened.     By  Section  13 
of  the  Code  of  Civil  Procedure,  Act  XIV  of  1882,  no  Court 
may  try  any  suit  or  issue  in  which  the  matter,  directly  and 
substantially  in  issue,  has  been  directly  and  substantially  in 
issue  in  a  former  suit  between  the  same  parties  or  those 
under  whom  they  claim,  litigating  in  the  same  title,  in  a 
Court  of  competent  jurisdiction,  and  has  been  heard  and 
finally  determined  by  such  Court.     Wherever,  accordingly, 
any  matter  in  issue  has  been  raised  and  adjudicated  in  a 
former  suit  between  the  parties  or  those  whose  represent- 
atives they  are,  the  judgment  in  the  former  suit  becomes 
relevant  for  the  purpose  of  showing  that  this  is  so.     Sec- 
tions 42  and  43,  of  the  Code,  again,  provide  that  every  suit 
shall  include  the  whole  of  the  Plaintiff's  claim,  and  that  if  a 
Plaintiff  omits  to  sue  in  respect  of  any  portion  of  his  claim, 
he  shall  not  afterwards  sue  in  respect  of  the  portion  so 
omitted;   and  that  if,  being  entitled  to  more  than  one 
remedy  in  respect  of  the  same  cause  of  action,  a  Plaintiff 
omits,  without  leave  of  the  Court,  to  sue  for  any  of  such 
remedies,  he  cannot  afterwards  sue  for  the  remedy  so  omitted. 
Former  judgments  may  therefore  be  material  for  showing 
that  the  claim  advanced  forms  part  of  a  former  claim,  or 
that  the  remedy  for  which  the  Plaintiff  sues  is  one  for  which 
the  Plaintiff  might  have  sued  in  a  former  suit  in  respect  of 
the  same  cause  of  action. 

46.     The  same  principle  applies  to  criminal  law.     An  Former  con- 
aacuaed  person  may,  under  Section  403  of  the  Code  of  ™$£0T ac* 
Criminal  Procedure,  bar  proceedings  against  himself  by 
shewing  that  he  has  been  previously  acquitted  or  convicted 
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by  a  competent  Court  on  the  same  facts  as  those  in  respect 
of  which  he  is  being  prosecuted.  The  judgment  of  the  Court 
by  which  he  was  acquitted  or  convicted,  would,  in  such  case, 
be  relevant. 

Certain  jadg-  47.  We  have  seen  that  civil  judgments  do  not  ordinarily 
duiraftg»iiut  preclude  any  one  but  the  parties  to  the  suit  or  their  repre- 
ali  tbe  world,  sentatives  from  contesting  the  matter  upon  which  they  are 
pronounced.  There  are,  however,  certain  very  important 
exceptions  to  this  rule.  There  are  some  judgments,  the 
•  nature  of  which  is  not  to  define  a  man's  rights  against  the 
particular  individuals,  who  are  parties  to  the  proceeding, 
but  to  declare  his  status  generally  as  against  all  the  world. 
As  to  what  these  judgments  are,  and  as  to  the  grounds  on 
which  they  operate  not  only  as  against  the  parties  to  the 
suit  but  as  against  all  the  world,  the  rulings  of  the  English 
Courts  and  the  various  text-books  have,  unfortunately,  not 
Doctrioeof  been  wholly  free  from  indistinctness.  While  all  parties 
Sereir.^gmeilt  agreed  that  judgments  of  this  nature  were  to  be  called 
'  judgments  in  rem/  the  origin  and  real  signification  of  that 
expression  has  been  very  partially  understood,  and  it  is 
difficult  to  reconcile  the  theories  which  have  been  enunci- 
ated by  different  English  tribunals  on  the  subject.  When, 
however,  the  historical  sources  of  the  € judgment  in  rem* 
came  to  be  examined,  it  became  apparent  that  its  peculiar 
efficacy  was  originally  derived,  not  from  the  nature  of  the 
judgment  itself,  as  declaring  status,  but  from  the  character 
of  the  proceeding  in  which,  and  of  the  tribunal  by  which 
it  was  pronounced;  and  it  is  with  reference  to  these  con- 
siderations that  the  law,  which  now  regulates  the  subject 
in  India,  has  been  framed. 

Provisions  of        48.     Section  41  of  the  Act,  accordingly,  defines  the  tribu- 

judgments8  *°    na^  an<*  ^e  proceedings  in  which  a  judgment  will  have  this 

whioh  are  con-  universal  application.     It  provides  that  a  final  judgment  of 

all  the  world',    a  Court  exercising  Probate,  Matrimonial,  Admiralty  or  In- 

solvency  Jurisdiction,  which  confers  upon  or  takes  away 

from  any  person  any  legal  character,  or  which  declares  any 

person  to  be  entitled  to  any  such  character,  or  to  be  entitled 
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to  any  specific  thing,  not  against  any  specified  person  but 
absolutely,  is  conclusive  proof  that  any  legal  character, 
which  it  confers,  accrued  at  the  time  when  the  decree  came 
into  operation;  that  any  legal  character,  to  which  it  declares 
any  person  to  be  entitled,  accrued  at  the  time  mentioned  in 
the  decree ;  that  anything,  to  which  it  declares  a  person  to 
be  entitled,  was  that  person's  property  at  the  time  at  which 
the  decree  declares  it  to  be  his. 

49.  With  the  exception  of  the  cases  just  noted,  there  are  Judgments 
no  judgments  conclusive  in  Indian  Courts  against  persons  not^onciusive 
other  than  the  parties  to  the  proceedings  or  their  represent-  ^w^t*? 
atives  as  to  the  facts  which  they  declare  or  the  rights  which  levant  as  evi- 

J  °  dence  of  the 

they  confer.    There  are,  however,  some  judgments  which,  facte  stated  in 

though  not  conclusive  proof  of  what  they  stiite,  and  not     eJJJj0<  42. 

binding  upon  anybody  but  the  parties  to  the  proceeding 

and  their  representatives,  may  yet  be  considered  by  the 

Court  by  way  of  evidence  as  to  the  facts  with  which  they 

are  concerned.     Such  are  judgments  relating  to.  matters  of 

a  public  nature;  as,  for  instance,  in  a  suit,  in  which  the 

existence  of  a  public  right  of  way  is  disputed,  a  judgment 

between  other  parties,  in  which  the  existence  of  the  same 

right  of  way  is  affirmed  or  negatived,  may  be  put  in  as 

evidence  of  the  existence  or  non-existence  of  the  right; 

though  the  party  against  whom  it  is  employed  will  be  at 

liberty  to  counteract  it,  if  he  can,  as  he  would  any  other 

piece  of  hostile  evidence. 

50.  Lastly,  the  existence  of  a  judgment  will  sometimes  Judgment! 
be  a  relevant  fact  under  some  of  the  other  provisions  of  the  ^"otker 
Act  as  to  relevancy.    For  instance,  the  fact  that  A  has  g£ ?**n  of 
obtained  a  decree  of  ejectment  against  B  may  be  the  motive       Sec.  4* 
for  B's  murdering  A ;  or  it  may  be  necessary,  for  the  pur- 
pose of  proving  A's  position,  to  show  that  he  suffered  judg- 
ment to  go  by  default  against  him  at  a  particular  time; 

o»  the  fact  of  A's  having  prosecuted  B  for  slander. may 
explain  the  relations  of  the  parties  and  their  state  of  mind 
on  a  subsequent  occasion,  or  tfie  judgment  may  itself  be  a 
fact-in  issue,  as  where  A  sues  B  because  through  B's  fault 
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Opinions  when 
relevant  facts. 
Sees.  45—50. 


Opinions  as  to 
matte i-s  of  for- 
eign law,  sci- 
ence, »rt  or 
handwriting. 
Sec.  45. 


Experts. 
Sec.  45. 


A  has  been  sued  and  cast  in  damages.     In  any  such  case 
the  judgment  will  be  a  relevant  fact. 

51.  The  next  class  of  relevant  facts  are  "opinions." 
There  are  some  cases  in  which,  with  a  view  to  ascertaining 
the  truth  about  a  thing,  it  becomes  important  to  know  what 
people  think  about  it.  This  is  obviously  a  somewhat  un- 
substantial sort  of  proof,  and  it  will  be  seen  that  it  is  only 
in  very  special  cases  and  under  very  strict  conditions  that 
'  opinions '  are  admissible. 

52.  In  the  first  place  it  is  often  necessary  for  the  Court 
in  the  course  of  an  enquiry  to  be  informed  on  some  matter, 
which  is  material  to  the  decision,  and  which  involves  know- 
ledge of  a  special,  technical  or  scientific  character,  and  this 
information  can  be  supplied  only  by  some  one  who  is  speci- 
ally versed  in  the  subject.  What  is  the  law  of  a  foreign 
country  as  to  some  particular  point ;  what  are  the  symptoms 
of  a  particular  sort  of  poison ;  what  are  the  causes  of  certain 
symptoms;  what  would  be  the  results  of  a  certain  blow 
in  a  certain  part  of  the  body  ;  do  particular  symptoms  com- 
monly show  unsoundness  of  mind,  and  is  the  unsoundness 
of  mind  so  shown  of  such  a  nature  as  to  render  a  person 
incapable  of  knowing  the  character  of  his  acts ;  could  a  ship, 
seaworthy  at  one  time,  be  in  a  specified  condition  of  unsea- 
worthiness at  another ;  does  a  picture  appear  genuine  or 
fictitious ;  is  a  singer's  voice  of  a  particular  quality ;  is  one 
specimen  of  handwriting  written  by  the  same  hand  as 
another :  these  and  a  hundred  kindred  questions  are  of  daily 
recurrence  in  the  Courts,  and  can  be  answered  only  by  the 
'  opinions '  of  those  who  possess  special  information  about 
each  of  the  matters  involve^  respectively. 

53.  Such  specially  skilled  persons  are  called  experts, 
and  their  opinions  on  any  point  of  foreign  law,  science,  art, 
or  identity  of  handwriting  are  relevant,  whenever  the  Court 
has  to  come  to  a  decision  with  reference  to  any  of  these 
matters.  Moreover,  when  an  expert's  opinion  is  relevant, 
any  fact,  which  supports  or  is  inconsistent  with  that  opinion, 
becomes  relevant. 
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64.    In  the  next  place  there  are  some  opinions,  whioh,  JJ^"^. 
though  not  given  by  experts,  are  yet  relevant  as  being  the  ™J*wgl£{orm 
opinions  of  persons  possessing  special  means  of  information,  mation 
As  to  the  question  whether  some  particular  document  was 
written  or  signed  by  some  particular  person,  the  opinion  of 
any  person  who  is  acquainted  with  the  handwriting  of  that  Handwriting, 
person,  is  relevant :  and  a  person  is  said  to  be  acquainted 
with  the  handwriting  of  another,  when  he  has  (1),  seen  him 
write;  or  (2),  received  letters  purporting  to  be  signed  by 
him  in  reply  to  letters  addressed  to  him ;  or  (3),  been  in  the 
habit,  in  the  ordinary  course  of  business,  of  seeing  docu- 
ments purporting  to  be  signed  by  him. 

55.  Again,  when  the  question  is  as  to  the  existence  of  General  cuf- 
any  general  custom  or  right,  the  opinions  ot  persons,  who  8eoe.  48, 49. 
would  be  likely  to  know  of  its  existence,  are  relevant. 

And  so,  when  the  question  is  as  to  the  usages  and  tenets  of 
any  body  of  men  or  family,  the  constitution  and  government 
of  any  religious  or  charitable  foundation,  the  meaning  of 
words  or  terms  as  used  in  particular  places  or  by  particular 
classes,  the  opinions  of  persons  having  special  means  of 
knowledge  thereon,  are  relevant.  On  matters  of  relation- 
ship, moreover,  the  opinion,  expressed  in  conduct,  as  to  such 
relationship,  by  persons  having  special  means  of  knowledge 
on  the  subject,  whether  relatives  or  not,  is  relevant,  except 
in  certain  specified  cases  for  the  purpose  of  proving  such 
relationship.  Thus,  as  a  general  rule,  the  fact  of  two  Relationship. 
people  being  man  and  wife,  or  of  one  person  being  the 
legitimate  child  of  another  may  be  inferred  with  tolerable 
safety  from  the  behaviour  towards  them  of  other  members 
of  the  family.  There  are,  however,  certain  important  cases, 
such  as  proceedings  in  divorce  and  prosecutions  for  bigamy, 
in  which  the  fact  of  marriage  mtist  be  substantiated  in  a 
more  formal  manner. 

56.  We  now  come  to  the  last  class  of  relevant  facts,  the  Character 
cases,  namely,  in  which  character  is  relevant.     In  civil  ^tfl^e' 
cases  a  person's  character  cannot  be  proved  for  the  purpose    8ec8'  52—55. 
of  showing  that  any  conduct  attributed  to  him  is  probable 
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or  improbable.  If  a  man  is  sued  for  breaking  bis  promise 
or  for  wrongful  detainer  of  another  man's  goods,  or  for 
selling  an  article  inferior  to  sample,  evidence  cannot  be 
given  to  show  that  it  was  likely,  from  bis  disposition  and 
reputation,  tbat  be  should  do  tbat  which  is  alleged  against 
him.  It  is  obvious  that  enquiries  into  the  ordinary  trans- 
actions of  life  would  be  indefinitely  prolonged,  if,  in  decid- 
ing whether  a  man  had  or  had  not  done  something,  the 
Court  was  at  liberty  to  enquire  whether  he  was  the  sort  of 
man  to  do  it.  We  do  not  know  enough  about  each  other's 
motives  and  dispositions,  and  we  cannot  analyze  them  with 
sufficient  delicacy  or  minuteness,  to  allow  us  safely  to  draw 
inferences  from  them  as  to  the  way  in  which  people  will 
behave  on  any  particular  occasion.  In  civil  enquiries,  ac- 
cordingly, all  evidence  of  this  nature  is  rejected,  though  a 
Judge  must,  of  course,  draw  his  own  inferences  from  the 
relevant  facts  proved  as  to  the  character  of  the  parties 
concerned,  and  such  inferences  may  materially  affect 
the  probability  of  any  conduct  imputed  to  them.  In  crimi- 
nal enquiries  the  case  is  different.  There  is  a  broad  line 
between  crime  and  innocence,  and  when  the  question  is 
whether  a  man  has  committed  an  offence  or  not,  his  character 
becomes  a  material  consideration.  Sometimes  it  is  almost 
conclusive  :  suppose,  for  instance,  that  a  murder  is  commit- 
ted under  such  circumstances  that  one  of  two  persons  must 
be  the  murderer :  one  of  them  is  a  habitual  offender,  of 
notorious  evil  life,  of  ferocious  disposition,  of  lawless  habits : 
the  other  is  a  person  of  refinement,  delicacy  and  saintliness. 
Who  can  doubt  that  in  such  a  case  the  character  of  the 
person  concerned  is  a  main  element  in  the  consideration  of 
innocence  or  guilt  ?  It  is  necessary,  however,  to  lay  down 
rules  as  to  how  much  evidence  of  character  shall  be  let  in. 
In  the  first  place  it  must  be  always  right  that  an  accused 
person  should  have  the  benefit  of  a  previous  good  character, 
and  of  any  favorable  inferences  that  are  to  be  drawn  from 
it.  Evidence  of  good  character  is  accordingly  always  ad- 
missible. 
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Aa  to  previous  bad  character,  the  anxiety  of  the  Legisla-  -Pwrfow  con. 
ture  that  persons  on  their  trial  should  be  treated  with  all  Sec!  64. 
possible  fairness  and  even  indulgence  has  excluded  evidence 
of  previous  bad  character  except  in  two  cases.  If  a  man 
has  been  previously  convicted  of  an  offence,  that  is  a  tan- 
gible, unmistakable  piece  of  evidence  about  him,  and  the 
Court  is  to  weigh  this  in  determining  on  the  probabilities 
as  to  his  innocence  or  guilt.  The  Act,  accordingly,  pro- 
vides that  when  a  man  is  tried  for  any  offence,  a  previous 
conviction  is  declared  by  the  present  Act  to  be  a  relevant 
fact,  and  may  be  proved  as  a  substantive  part  of  the  case 
for  the  prosecution,  not  merely  introduced,  at  a  stage  sub- 
sequent to  conviction  for  the  purpose  of  entailing  a  heavier 
punishment.  The  effect,  however,  of  the  section  has  been 
neutralized  and  the  original  position  of  the  law  on  this 
point  restored  by  Section  310  of  the  Code  of  Criminal  Pro- 
cedure, 1882,  which  provides  that,  when  an  accused  person 
is  charged  with  an  offence  committed  after  a  previous  con- 
viction, that  part  of  the  charge  which  states  the  previous 
conviction  shall  not  be  read  out  in  Court,  nor  shall  evidence 
in  support  of  it  be  given,  until  and  unless  the  accused  has 
pleaded  guilty  to,  or  been  convicted  of,  the  subsequent 
offence.  Another  case,  in  which  character  is  relevant,  is 
that  in  which  an  accused  person  chooses  to  bring  forward 
evidence  of  his  previous  good  character:  he  has  then 
challenged  enquiry  on  the  point,  and  it  is  obviously  right 
that  evidence  to  contradict  the  evidence  of  his  alleged  good 
character,  should  be  admissible.  In  any  such  case,  there- 
fore, the  fact  of  the  accused  being  of  bad  character  would 
become  relevant. 

57.    Lastly,  character  is  relevant  in  civil  cases,  wherever  character 
it  affects  the  amount  of  damages  to  be  recovered,  as  in  a  a^te^m. 
actions  for  libel,  seduction,  or  in  proceedings  in  the  Divorce  ■**:     K_ 

■900.  Ov* 

Court.  It  is  obvious  that  in  enquiries  of  this  nature,  the 
amount  of  injury  inflicted,  and,  consequently,  the  compen- 
sation to  be  given,  must  depend  to  a  large  extent,  on  the 
character  of  the  person  concerned;  and  the  Court  must, 
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accordingly,  take  notice  of  this  in  assessing  the  damages 
to  which  such  person  is  entitled. 

Certain  facte         58.     This  completes  the  list  of  relevant  facts.    There  are 
the  purpose  of  certain  other  facts,  provided  for  in  Sections  146,  148,  1 55, 
OT^wrediting  ^®  an<^  ^>  w^c^  mav>  *n  certain  circumstances,  be  proved 
witnesses,         for  the  purpose  of  discrediting  a  witness  either  by  showing 
previous  inconsistent  statements,  or  in  some  other  manner 
proving  him  to  be  untrustworthy;  or  for  corroborating  a 
witness  by  showing  corroborative  circumstances  or  by  proof 
of  previous  statements  consistent  with  his  present  evidence. 
It  will  be,  however,  more  convenient  to  consider  them  in 
the  natural  order,  when  we  come  to  the  mode  in  which  wit- 
nesses are  to  be  examined. 


Second 
branch  of  the 
•abject.    How 
are  relevant 
facta  to  be 
proved. 


Some  facta 
whioh  need 
not  be  proved. 


Judicial 
notice. 
8eo.  67. 


Facta  which 
the  parties 
agree  to  ad- 


59.  This  concludes  the  first  part  of  the  Act,  as  to  the 
material  of  belief.  We  now  proceed  to  consider  the  second 
of  the  two  main  divisions  of  the  subject,  viz.,  the  mode  in 
which  this  material  is  to  be  brought  to  the  Judge's  mind, — 
in  other  words,  how  facts,  which  are  relevant  under  the 
preceding  sections,  are  to  be  proved.  This  is  provided  for 
in  Parts  II  and  III  of  the  Act. 

60.  In  the  first  place  there  are  certain  facts  which  need 
not  be  proved  at  all.  These  are,  generally,  facts  of  so 
public  and  notorious  a  character  that  everybody  is  supposed 
to  know  them ;  such  as  the  law  in  force  in  British  India, 
Acts  of  Parliament,  the  course  of  proceeding  of  Parliament 
and  of  the  Indian  Legislatures,  the  accession  and  Sign- 
manual  of  the  Sovereign,  various  official  seals,  the  appoint- 
ment of  various  officers,  and  other  facts  of  a  like  nature. 
As  to  these  no  proof  need  be  offered.  The  Court  takes 
judicial  notice  of  them,  and  in  doing  so,  may  resort  for  aid 
to  appropriate  books  of  reference.  A  party,  however,  call- 
ing upon  the  Court  to  take  judicial  notice  of  any  fact,  must 
be  ready  to  supply  it  with  any  necessary  book  for  the 
purpose  of  reference. 

61.  In  the  next  place  no  proof  need  be  given  of  facts 
whioh  the  parties  or  their  agents  agree  to  admit  at  the 
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hearing,  or  which,  before  the  hearing,  they  agree  to  admit  *"fc»  °*"mb 
by  writing  under  their  hands,  or  which,  by  "any  rule  of  have  admitted 
pleading  in  force  at  the  time,  they  are  deemed  to  have  in^s.eirpe*  " 
admitted  by  their  pleadings.  Sec..58. 

62.  This  last  provision  is  of  less  importance  in  India,  strict  rule*  of 
than  it  would  be  in  England,  where  pleading  has  been  known  to 
reduced  to  a  rigid,  and,  until  recent  times,  highly  technical  JjJdrae.**10" 
system.  According  to  English  Law,  wherever  a  material 
averment,  properly  put  forward  by  one  party,  is  passed 
over  by  the  adverse  party  without  denial,  it  is  taken  to  be 
admitted :  and,  accordingly,  if  the  plaint  states  a  fact,  and 
the  defendant's  plea  does  not  contradict  it,  but  goes  upon 
some  other  ground  of  defence,  (as  for  instance,  that  the 
suit  is  barred  by  the  Statute  of  Limitations,)  this  is  held 
to  amount  to  an  admission  of  the  fact  by  the  defendant* 
No  such  rule,  it  need  hardly  be  said,  is,  in  any  but  a  very 
small  degree,  applicable  to  proceedings  in  an  Indian  Court, 
where  the  Judge,  in  most  instances,  frames  the  issues,  as  he 
picks  the  merits  of  the  story  but  from  the  statements  of  the 
conflicting  parties,  and  where  those  parties  are  generally 
unlettered  peasants  without  professional  assistance.  In 
important  suits,  where  the  pleadings  are  more  exact  and 
elaborate,  written  statements  are  put  in,  the  facts,  which 
either  party  is  prepared  to  substantiate,  admit  or  deny,  are 
ascertained  with  great  precision :  and  in  these  the  plead- 
ings do  practically  narrow  the  controversy  to  certain  defi- 
nite issues.  And  even  in  simpler  suits  cases  occur  in  which 
a  Judge  would  consider  that  a  man  had  virtually  made  an 
admission  by  his  pleading;  as,  for  instance,  if  a  tenant, 
being  sued  by  his  landlord  for  a  breach  of  the  conditions 
of  his  lease,  pleaded  leave  and  licence  in  the  particular 
instance,  the  landlord  might  be  considered  to  be  relieved 
from  the  necessity  of  proving  the  tenancy.  So,  a  defend- 
ant who,  when  sued  for  a  bond-debt,  pleaded  payment, 
might  be  taken  to  have  admitted  the  existence  of  the  bond. 
No  fixed  rules,  however,  on  the  subject,  have  as  yet  found 
a  place  in  the  procedure  of  the  Indian  Courts.    It  is,  how* 
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ever,  a  recognized  rule  that  a  party  who  has  deliberately 
set  up,  as  his  case,  one  set  of  facts,  cannot  be  allowed,  at 
a  later  stage,  to  repudiate  it  and  set  up  another. 

Bides  m  to  63.     Coming  to  facts  which  have  to  be  proved,  we  have, 

proof.  first,  the  two  cardinal  rules  that  (1),  all  facts,  except  the 

^' w#  contents  of  documents,  may  be  proved  by  oral  evidence ; 
and  that  (2),  oral  evidence  must  in  every  instance  be  direct, 
that  is  to  say,  if  the  fact  to  be  proved  is  one  that  could  be 
seen,  the  evidence  must  be  that  of  a  witness  who  saw  it ;  if 
the  fact  is  one  that  could  be  heard,  the  evidence  must  be 
that  of  a  witness  who  heard  it ;  if  it  be  one  which  id  per- 
ceptible by  any  other  sense,  the  evidence  must  be  that  of  a 
witness  who  perceived  it  by  that  sense ;  if  the  fact  to  be 
established  is  the  existence  of  an  opinion  in  a  person's  mind, 
the  evidence  must,  as  a  general  rule,  be  that  of  the  person 
who  says  that  he  holds  that  opinion. 
Specimen!  of  64.  Let  us  suppose,  for  instance,  that  A  is  charged  with 
denoe.  the  murder  of  B,  and  that  the  facts  alleged  in  support  of 

the  charge  and  shown  to  be  relevant  under  Part  I,  are  as 
follows : 

1st  Witness. — A  came  running  from  the  scene  of  the 

murder  at  12  o'clock. 
2nd      Do.         Some  one  screamed  out  at  the  same  time 
and  place,  "  A,  you  are  murdering  me." 
3rd       Do.        A  lefb  his  house  at  11  J,  vowing  that  he 
would  be  revenged  on  B  for  pressing  so 
hard  for  his  debt. 
4th    -  Do.        There  was  blood  at  the  scene  of  the  mur- 
der, and  on  A's  hands  and  clothes. 
6th       Do.        There  were  tracks  of  footsteps  from  the 
scene  of  the  murder  to  A's  house,  which 
corresponded  with  A's  shoes. 
6th       Do.        The  wound  which  B  received,  was  in  my 
opinion,  of  a  character  to  cause  death, 
and  could  not  have  been  inflicted  by 
himself. 
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7th  Witness. — The  deceased  said  "The  sword-blow  in- 
flicted by  A.  has  killed  me." 

8th  Do.  The  prisoner  said  to  me,  "I  killed  B, 
because  I  was  desperate." 

9th  Do.  The  prisoner  told  me  that  he  was  deeply 
indebted  to  B.  The  prisoner  was  a  man 
of  excellent  character. 

65.  Now  these  various  circumstances,  statements  and  How  the 
opinions,  would  all  be  relevant  facts  under  Part  I,  and  the  most  be 
rule  now  under  consideration  provides  that,  in  each  instance,  Proved- 
they  must  be  proved  by  direct  evidence ;  that  is,  the  fact  that 

A  came  running  from  the  scene  of  the  murder,  as  alleged, 
must  be  proved  by  a  witness  who  tells  the  Court  that  he 
himself  saw  A  so  running;  the  fact  of  the  screams  heard  by 
2nd  witness  must  be  proved  by  the  2nd  witness  telling  the 
Court  that  he  did  hear  such  screams ;  the  fact  of  A  having 
vowed,  shortly  before  the  murder,  to  be  revenged  on  A  must 
be  proved  by  the  3rd  witness,  who  heard  the  vow :  so,  the 
blood  by  the  person  who  saw  it ;  the  footsteps,  by  the  person 
who  tracked  and  compared  them ;  the  doctor's  opinion  as  to 
the  wound,  by  the  doctor  testifying  that  that  is  his  opinion ; 
the  dying  man's  statement,  and  the  prisoner's  confession  by 
a  person  who  heard  them.  They  must  not  be  proved  by  the 
evidence  of  persons  to  whom  any  of  the  witnesses  above 
mentioned  may  have  told  what  they  heard,  or  saw,  or 
thought. 

66.  For  instance,  all  the  following  evidence  would  be  Specimen  of 

.     ...        .  indirect  eri* 

indirect :  dence. 

10th  Witness. — My  child  came  in  and  said,  "  I  have  seen 
A  running  in  such  a  direction." 

1  lth  Do.  The  Police  told  me  that  screams  had  been 
heard  at  such  a  time. 

12th  Do.  Father  said,  "I  am  sure  there  will  be 
murder,  for  A  has  just  left  the  house, 
vowing  to  be  revenged  on   B  " 
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18th  Witness.— The  Police  said  that  they  had  compared 
the  footsteps  and  found  that  they  exactly 
fitted. 
14th      Do.        The  Doctor   said  that  the   man  could 

never  cut  himself  like  that. 
15th      Do.        Everybody  said  that  there  was  no  more 
doubt,  for  the  accused  man  had  iden- 
tified the  prisoner. 
16th      Do.        B's  wife  told  me  the  day  before  that  A 
was  heavily  indebted  to  him. 
All  the  evidence  of  witnesses  10  to  16  would  be  inadmissi- 
ble, not  because  the  facts  to  which  it  refers  are  irrelevant 
but  because  it  is  not  "direct,"  that  is,  not  given  by  the 
persons  who  with  their  own  senses  perceived  the  facts 
described,  or  in  their  own   minds  formed  the  opinions 
expressed.    The  only  use  that  could  be  made  of  it  would 
be  for  the  purpose  of  corroborating  some  other  witness  by 
proving  a  former  consistent  statement  made  by  him  at  the 
time :  or  of  discrediting  him  by  proving  a  former  inconsist- 
ent statement.    Except  for  these  purposes  it  would  be 
inadmissible. 

67.  An  exception  to  the  rule  that  the  existence  of  an 
opinion  must  be  proved  by  the  person  who  holds  that  opinion, 
is  made  in  favour  of  experts,  whose  opinions  may  be  proved' 
by  their  published  treatises,  if  the  expert  is  dead  or  cannot 
be  found,  or  if  the  Court  considers  that  to  call  him  as  a 
witness  would  involve  unreasonable  delay  or  expense. 
Special  provisions  also  are  made  in  the  Code  of  Criminal 
Procedure  for  obviating  the  necessity  of  the  personal  attend- 
ance of  Civil  Surgeons  and  Chemical  Examiners  to  Govern- 
ment ;  but  these  provisions  in  no  way  infringe  the  principle 
in  question.  The  evidence  of  these  officers  must  be  direct, 
as  in  every  other  case :  but,  on  grounds  of  public  conveni- 
ence, they  are  allowed  to  give  it  in  a  different  way  from 
other  people. 
Production  of       By  way  of  securing  that  the  Court  shall,  in  every  instance; 


Opinions  of  ex- 
pert! maybe 
proved  by 
treatises. 
See.  59. 
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have  before  it  the  best  possible  means  of  forming  an  opinion,  JjjJjJjJ?1 
it  is  provided  that  when  the  evidence  refers  to  the  existence  860. 60. 
or  condition  of  any  material  object,  the  Court  may  require 
it  to  be  produced  for  inspection.  Such  inspection  is  fre- 
quently indispensable  in  order  to  the  proper  understanding 
of  the  oral  evidence,  and  enables  the  Court  to  draw  important 
inferences  as  to  the  truthfulness  of  the  witnesses. 

68.  So  much  for  the  mode^f  proving  everything  except  Proof  of  docu- 
documents :  Chapter  V  deals  with  the  proof  of  the  contents       Seo.  61. 
of  documents,  and  this  brings  us  to  the  distinction  between 
primary  and  secondary  evidence. 

Primary  evidence  of  the  contents  of  a  document  is  the  Primary  evi. 
document  itself  produced  for  the  inspection  of  the  Court.  Sec.. 62. 
Where  a  document  is  executed  in  several  parts,  each  part 
is  primary  evidence ;  and,  where  a  document  is  executed 
in  counterpart,  each  part  is  primary  evidence  as  against  the 
party  executing  it.  Where  a  number  of  documents  are 
made  by  a  uniform  process,  such  as  printing  or  photography, 
each  one  is  primary  evidence  of  the  contents  of  all  the  rest. 

69.  Secondary  evidence  includes 

(1)  Certified  copies  given  under  the  provisions  of  g^™**17 

the  Act ;  See.  68. 

(2)  Copies  made  from  the  original  by  mechanical 

processes  which  in  themselves  insure  the  ac- 
curacy of  the  copy,  and  copies  compared  with 
such  copies ; 

(3)  Copies  made  from  or  compared  with  the  origi- 

nal; 

(4)  Counterparts  of  documents,   as   against  the 

parties  who  did  not  execute  them ; 

(5)  An  oral  account  of  the  contents  of  a  docu- 

ment given  by  some  person  who  has  himself 
seen  it. 

70.  The  rule  on  this  subject  is  that  documents  must  be  Docmnenfci 
proved  by  primary  evidence,  except  veTbypri-0" 

mary  evidence. 

(a)  when  a  document  is  in  the  power  of  the   person   Excepti0na. 
against  whom  it  is  to  be  proved,  or  of  a  person        Sec- 65* 

6 
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legally  bound  to  produce  it,  or  of  a  person  out  of 
reach  of,  or  not  liable  to  the  process  of  the  Court, 
and  such  person  does  not  (after  notice  to  produce 
in  cases  in  which  such  notice  is  necessary)  pro- 
duce it ; 

in  this  case  any  secondary  evidence  of  its  contents  is 
admissible. 

(b)  when  the  existence  or  contents  of  the  original  are 

proved  to  have  been  admitted  in  writing  by  the 
person  against  whom  it  is  to  be  proved  or  his 
representative ; 
here  the  written  admission  is  admissible. 

(c)  when  the  original  has  been  destroyed  or  lost,  or 

when  the  party  offering  evidence  of  its  contents 
cannot  for  any  other  reason,  not  arising  from  his 
own  neglect  or  default,  produce  it  in  reasonable 
time; 
here  any  secondary  evidence  of  the  contents  of  the  docu- 
ment is  admissible. 

(d)  when  the  original  is  of  such  a  nature  as  not  to  be 

easily  moveable ; 
here  again  any  secondary  evidence  may  be  given. 

(e)  when  the  original  is  a  public  document,  viz. : 

I,  a  document  forming  the  act  or  record  of  the  act  of 
Public  docu.  1.     The  Sovereign  authority, 

Seo.  7*.  2.     Official  bodies  and  tribunals, 

3.  Public  officers,  Legislative,  Judicial  and  Exe- 
cutive, whether  in  British  India,  or  other 
portions  of  Her  Majesty's  dominions,  or  a 
foreign  country, 

or  II,  a  public  record  kept  in  British  India  of  private 
documents ; 

in  this  case  the  contents  of  the  original  may  be  proved  by 
a  certified  copy. 
Seo.  «6.  (/)  when  the  document  is  one  which  may  by  this  Act 
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or  any  other  law  in  force  in  British  India,  be 
proved  by  a  certified  copy  ; 
here  a  certified  copy  is  admissible. 

(g)  when  the  original  consists  of  numerous  accounts  or 

other  documents  which  cannot  conveniently  be 

produced,  and  the  fact  to  be  proved  is  the  general 

result  of  the  whole  collection ; 

here  the  result  may  be  proved  by  any  person,  skilled  in 

the  examination  of  such  documents,  who  has  examined  them. 

71.  The  notice  to  produce  referred  to  in  (a)  is  by  no  Notice  to  pro- 
means  invariably  necessary.    When  the  document,  the  wayenecei-" 
contents  of  which  are  to  be  proved,  is  itself  a  notice ;  when  flar^,eo  $$ 
from  the  nature  of  the  case,  the  adverse  party  must  know 

that  he  will  be  required  to  produce  it ;  when  the  adverse 
party  has  obtained  possession  of  the  original  by  fraud  or 
force,  or  has  the  original  in  Court,  or  has  admitted  its 
loss,  and  when  the  person  in  possession  of  the  document  is 
out  of  reach  of  or  not  subject  to  the  process  of  the  Court, 
no  notice  to  produce  is  necessary ;  and  the  Court  may,  if  it 
thinks  fit  in  any  other  case,  allow  secondary  evidence  of  a 
document  to  be  given,  without  the  previous  notice  to  pro- 
duce it. 

72.  Next  follow  provisions  (Sections  67 — 73)  as  to  the  When  hand- 
proof  of  handwriting  and  signatures  where  a  document  is  tStoSonmit 
alleged  to  have  been  written  or  signed  by  a  particular  per-  *g  pro  57^73 « 
son,  and  as  to  proof  of  attestation  when  a  document  is 
required  by   law  to  be  attested.    As  to  the  latter,  the 
admission  of  a  party  to  such  a  document  of  its  execution  by 

himself  is  sufficient  proof  as  against  him ;  in  other  cases 
one  attesting  witness  must  be  called  to  prove  execution,  or 
if  there  be  no  attesting  witness  alive  or  subject  to  the  pro- 
cess of  the  Court  or  capable  of  giving  evidence,  or  if  the 
document  purports  to  have  been  executed  in  the  United 
Kingdom,  it  will  suffice  to  prove  that  the  attestation  of  one 
attesting  witness  is  in  his  handwriting,  and  that  the  sig- 
nature of  the  person  executing  the  document  is  in  his  hand- 
writing.   If  the  attesting  witness  denies  or  does  not  recol*  ' 
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documents. 
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lect  execution,  it  may  be  proved  by  other  evidence.  In 
order  to  prove  that  a  signature,  handwriting  or  seal  is  that 
of  a  particular  person  it  may  be  compared  with  any  signa- 
ture, handwriting  or  seal,  proved  to  the  satisfaction  of  the 
Court  to  have  been  written  or  made  by  that  person ;  and 
the  Court  may  direct  any  person  in  Court  to  write  any 
words  or  figures  for  the  purpose  of  comparison.  The 
opinions  of  experts  and  of  persons  acquainted  with  the 
handwriting  are,  under  Part  I,  relevant  for  the  purpose  of 
identifying  it :  in  order  to  prove  handwriting,  therefore, 
some  such  person  should  be  called. 

73.  We  have  seen  that  public  documents  may  be  proved 
by  a  certified  copy.  Provision  is  made  in  Section  76  for 
securing  these  certified  copies  by  the  enactment  that  every 
public  officer  having  custody  of  a  public  document,  which 
a  person  has  a  right  to  inspect,  shall  give  that  person,  on 
demand  and  on  payment  of  the  legal  fees,  a  copy  signed, 
stated  and  certified  to  be  correct. 

74.  Beside  these  certified  copies,  there  are  special  ways 
of  proving  certain  public  documents  which  are  pointed  out 
in  Section  78.  Acts,  orders  or  notifications  of  the  Govern- 
ment of  India  or  any  Local  Government  in  any  Executive 
Department  may  be  proved  by  the  records  of  the  depart- 
ment, certified  by  its  head,  or  by  any  document  purporting 
to  be  printed  by  order  of  Government :  the  proceedings  of 
the  Legislatures  by  their  journals,  published  Acts,  or  ab- 
stracts, or  copies  purporting  to  be  printed  by  order  of 
Government :  proclamations,  orders  or  regulations  issued 
by  Her  Majesty,  the  Privy  Council  or  any  department  of 
Government,  by  copies  or  extracts  contained  in  the  London 
Gazette  or  purporting  to  be  printed  by  the  Queen's  Printer : 
the  Acts  of  the  Executive,  or  proceedings  of  the  Legislature 
of  a  foreign  country,  by  journals  published  by  their  autho- 
rity or  commonly  received  in  that  country  as  such,  or  by  a 
copy  certified  under  the  seal  of  the  country  or  Sovereign, 
or  by  a  recognition  thereof  in  an  Act  of  the  Governor- 
General  in  Council :  proceedings  of  a  Municipal  body  in 
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British  India,  by  a  copy  of  such  proceedings  certified  by 
the  legal  keeper  thereof,  or  by  a  printed  book  purporting 
to  be  published  by  the  authority  of  such  body :  public 
documents  of  any  other  class  in  a  foreign  country,  by  the 
original  or  by  a  copy  certified  by  the  legal  keeper  thereof, 
with  a  certificate,  under  the  seal  of  a  Notary  Public  or 
British  Consul  or  Diplomatic  Agent,  to  the  effect  that  the 
copy  is  duly  certified  by  its  legal  keeper. 

75.  One  important  branch  of  the  proof  of  documents  Presumptions 
consists  of  certain  presumptions,  which  the  law  authorizes  J^nto.0011" 
in  respect  of  them.     It  becomes  necessary,  accordingly,  at  Seca-  79—90. 
this  point,  to  say  something  of  presumptions  generally, 

though  it  is  only  with  such  presumptions  as  affect  docu- 
ments that  we  have  at  present  to  deal.  The  word  '  pre- 
sumption '  has  been  used  in  the  English  Text-books  with  a 
very  wide  signification ;  on  the  one  hand  '  presumptions  of 
fact '  or  €  natural  presumptions  *  are  described  as  including  jjatnrai  an ^ 
all  those  natural  inferences  which  our  acquaintance  with  artificial  pre- 
the  physical  conditions  of  the  world,  the  order  of  things 
and  the  constitution  of  human  nature  causes  us  to  draw 
from  any  given  fact :  on  the  other  hand  '  presumptions  of 
law'  or  'artificial'  presumptions  are  defined  as  meaning 
certain  inferences,  which  the  law  directs  to  be  drawn  from 
certain  facts,  irrespective  of  the  natural  inference  which 
those  facts  suggest :  and  these,  again,  are  divided  into  two 
classes,  "  rebuttable,"  when  evidence  may  be  given  for  the 
purpose  of  contradicting  the  inference,  and  "  irrebuttable"  and  conclusive 
or  "  conclusive"  when  no  such  evidence  can  be  given.  presumptions. 

76.  These  technical  expressions  have  not  been  preserv-  Provisions  of 
ed  in  the  present  Act,  but  the  subject  has  been  provided  preemptions, 
for  in  the  following  manner.     There  are,  as  the  law  now 

stands,  three  classes  of  inferences  which  the  law  directs  or 
empowers  a  Judge  to  draw  from  certain  facts  in  superses- 
sion of  any  other  mode  of  proof.  In  the  first  place,  the  law 
sometimes  directs  an  inference  to  be  drawn  which  is  indis- 
putable. In  this  case,  on  proof  of  one  fact,  the  Court  is 
directed  to  regard  some  other  fact  as  proved,  and  not  to 
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admit  proof  for  the  purpose  of  contradicting  it ;  here  the 
fact,  from  which  the  inference  is  directed  to  be  drawn,  is 
said  to  be  'conclusive  proof  of  the  fact  inferred.  For 
instance,  the  fact,  that  a  person  was  born  during  the  contin- 
uance of  a  valid  marriage  between  his  mother  and  any 
man,  is,  unless  non-access  be  proved,  conclusive  proof  of 
his  legitimacy ;  and  judgments  of  certain  Courts  are,  as  we 
have  seen,  conclusive  proof  of  the  facts  which  they  state. 

77.  In  the  next  place  the  inference  nfay  be  one  that  the 
Court  is  bound  to  accept  as  proved  until  it  is  disproved;  in 
this  case  it  is  said  that  the  Court  "shall  presume; "or, 
thirdly,  the  inference  may  be  one,  as  to  which  the  Court  is 
at  liberty  either  to  accept  it  as  proved  until  it  is  disproved, 
or  to  call  for  proof  of  it  in  the  first  instance ;  in  this  case 
it  is  said  that  the  Court  "  may  presume."  All  that  the  law 
does  for  this  last  class  of  inferences  is  to  allow  the  Court  to 
dispense  with  evidence  should  it  think  fit  to  do  so. 

78.  The  two  latter  classes  of  inferences,  which  are  styled 
"  presumptions,"  play,  as  will  be  seen,  a  very  important 
part  in  the  proof  of  documents.  Sections  79 — 85  and  Sec- 
tion 89  provide  for  cases  in  which  the  Court  shall  presume 
certain  facts  about  documents ;  Sections  86,  87,  88  and  90 
provide  for  cases  in  which  the  Court  may  presume  certain 
things  about  them.  In  the  one  case,  therefore,  the  Court 
is  bound  to  consider  the  presumption  as  proved  until  the 
contrary  is  shown ;  in  the  other,  the  Court  may,  if  it  pleases, 
regard  the  presumption  as  proved  until  the  contrary  i* 
shown,  or  may  call  for  independent  proof  in  the  first 
instance. 

79.  Thus,  in  the  case  of  every  document  purporting  to 
be  a  certificate,  certified  copy  or  other  document  which 
is  declared  by  law  to  be  admissible  as  proof  of  any  fact, 
and  which  purports  to  be  certified  by  any  officer  in  British 
India  or  by  any  authorized  officer  in  any  Native  State 
in  alliance  with  Her  Majesty,  and  which  is  substan- 
tially in  correct  form,  the  Court  shall  presume  that  the 
document  is  genuine,  and  that  the  officer  who  signed  or 
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certified  it  held  at  the  time  the  official  character  which  he 
claims  in  it. 

As  to  a  document,  purporting  to  be  a  record  of  judicial  Presumption 
evidence  or  confession  or  statement  of  an  accused  person,  judicial  evi- 
made  in  accordance  with  law,  purporting  to  be  signed  by  a     en|^  w. 
Judge  or  other  authorized  officer, 

the  Court  shall  presume 

(1)  that ihe  document  is  genuine; 

(2)  that  the  statements  by  the  Judge  or  other 

officer  as  to  the  circumstances  under  which 
such  evidence,  statement  or  confession  was 
taken,  are  true ;  and 

(3)  that  such  evidence,  statement  or  confession 

was  duly  taken. 

As  to  a  document  purporting  to  be  the  London  Gazette,  Presumption 
the  Gazette  of  India  or  of  any  of  the  Local  Governments,  or  documents. 
of  any  dependency  of  the  British  Crown ;  or  to  be  a  news-       Sec* 8l' 
paper  or  journal,  or  to  be  a  copy  of  a  private  Act  of  Parlia- 
ment printed  by  the  Queen's  Printer;  or  to  be  a  document 
directed  by  law  to  be  kept  by  any  person,  if  it  is  in  due  form 
and  comes  from  proper  custody, 

the  Court  shall  presume  that  it  is  genuine. 

As  to  a  document  purporting  to  be  a  document,  which  Document  ad- 

would  by  law  be  admissible  in  an  English  or  Irish  Court,  English  or 

without  proof  of  its  seal  or  stamp  or  signature  or  of  the  ^g^0^ 
official  character  of  the  person  signing  it, 

the  Court  shall  presume  that  the  seal,  stamp  or  signature 
is  genuine,  and  that  the  person  signing  it  held  the  official 
position  which  he  claims  in  it;  and  the  document  shall  be 
admissible  for  the  same  purpose  as  that  for  which  it  would 
be  admissible  in  England  or  Ireland. 

As  to  maps  or  plans  purporting  to  be  made  by  the  autho-  Maps  and 
rity  of  Government,  p  sic.  88. 

the  Court  shall  presume  that  they  were  so  made,  and  are 
accurate. 
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Law  books. 

Sec.  84. 


Powers  of  At- 
torney. 
Sec.  85. 


Certified  copy 
of  judicial 
record  of  for- 
eign country. 
Sec.  86. 


Books  of  pub- 
lic interest. 
Sec.  87. 


Telegraphic 
messages. 
Sec.  88. 


Document 
called  for  and 
not  produoed. 
Sec.  89. 


Documents 
thirty  years 
old  produced 
from  proper 
custody. 
Sec.  90. 


As  to  books  purporting  to  be  printed  or  published  under 
the  authority  of  the  Government  of  any  country  and  to 
contain  the  laws  of  that  country,  and  as  to  books  purport- 
ing to  contain  reports  of  decisions  of  the  Courts, 

the  Court  shall  presume  that  they  are  genuine. 

As  to  documents  purporting  to  be  Powers  of  Attorney, 
executed  before  and  authenticated  by  a  Notary  Public,  or 
any  Court,  Judge,  Magistrate,  British  Consul  or  Vice-Consul 
or  representative  of  Her  Majesty  or  of  the  Government  of 
India, 

the  Court  shall  presume  that  they  were  so  executed  and 
authenticated. 

As  to  any  document  purporting  to  be  a  certified  copy  of 
any  judicial  record  of  a  country  not  forming  part  of  Her 
Majesty's  dominions,  and  certified  by  a  representative  of 
Her  Majesty  or  of  the  Government  of  India  in  the  manner 
customary  in  such  country, 

the  Court  may  presume  that  it  is  genuine  and  accurate. 

As  to  any  book  to  which  the  Court  may  refer  on  a  matter 
of  public  or  general  interest,  and  any  published  chart  or 
map,  produced  for  its  inspection, 

the  Court  may  presume  that  it  was  written  and  published 
by  the  person,  and  at  the  time  and  place  by  whom  or  at 
which  it  purports  to  have  been  written  and  published. 

As  to  a  message  forwarded  from  a  Telegraph  office,  the 
Court  may  presume  that  it  corresponds  with  the  message 
delivered  for  transmission  at  the  office  from  which  it  purports 
to  be  sent. 

As  to  a  document  called  for  and  not  produced  after  notice 
to  produce, 

the  Court  shall  presume  that  it  was  duly  attested,  stamped 
and  executed. 

We  come,  lastly,  to  a  presumption  which  is  of  great 
importance  in  obviating  the  effects  of  the  lapse  of  time  as 
to  the  proof  of  documents.  As  years  go  on  the  witnesses 
who  can  personally  speak  to  the  attestation  or  execution  of 
a  document,  or  to  the  handwriting  of  those  who  executed  or 
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attested  it,  gradually  die  out.  If  strict  proof  of  execution 
or  handwriting  were  necessary,  it  would,  after  a  generation, 
become  impossible  to  prove  any  document.  On  the  other 
hand  there  is  some  reason  to  suppose  that  documents,  of 
which  people  take  care  for  a  long  series  of  years,  are 
authentic.  The  law  acts  upon  this  probability,  and  provides 
the  presumption  that,  in  the  case  of  a  document,  proved  or 
purporting  to  be  thirty  years  old,  and  produced  from  pro- 
per custody,  that  is  the  place  in  which,  and  the  care  of  the 
person  with  whom  it  would  naturally  be, 

the  Court  may  presume  that  the  signature  and  every  other 
part  of  such  a  document  is  in  the  handwriting  of  the  person, 
by  whom  it  purports  to  be  written,  and  that  it  was  duly 
executed  and  attested  by  the  persons  by  whom  it  purports 
to  be  executed  and  attested. 

80.  This  concludes  the  provisions  of  the  law  for  the  Exclusion  of 
proof  of  documents.     Before  we  quit  the  subject  of  docu-  Century  ce- 
ments, however,  there  is  a  subject  of  the  utmost  difficulty  denoe- 
and  importance  to  be  disposed  of,  viz.,  the  cases  in  which 

the  existence  of  a  document  operates  to  exclude  any  other 
evidence  as  to  the  matter  to  which  the  document  refers. 

81.  As  to  this  there  are  two  cardinal  rules,  viz.  : 

First,  that  (a)  when  the  terms  of  a  contract,  grant  or  Exclusion  of 
other  disposition  of  property  have  been  reduced  to  the  form  by  document 
of  a  document,  or  (b)  whenever  any  matter  is  required  by  £^la  certain 
law  to  be  in  the  form  of  a  document,  no  evidence  shall  be    Secs-  w» 92- 
given  of  the  terms  of  such  contract,  grant  or  disposition  of 
property,  or  of  such  matter  except  the  document  itself  or 
secondary  evidence  of  its  contents  in  cases  iA  which  second- 
ary evidence  would  be  admissible. 

The  second  rule  is  merely  an  amplification  of  the  first : 
it  is  that  in  any  such  case  no  evidence  of  any  contempora- 
neous oral  agreement  or  statement  shall  be  admitted,  as 
between  the  parties  to  the  document  or  their  represent- 
atives, for  the  purpose  of  contradicting,  varying,  adding  to, 
or  subtracting  from,  its  terms. 
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Exceptions.  82.  Both  these  rules,  however,  are  subject  to  important 
exceptions.  As  to  the  first  it  is  provided  that  a  public 
officer,  whose  appointment  must  by  law  be  in  writing,  may, 
nevertheless,  be  proved  to  be  such  officer  by  the  fact  of  his 
having  acted  as  such,  without  the  production  of  the  writing 
by  which  he  was  appointed.  In  the  next  place  Wills  ad- 
mitted to  Probate  in  British  India  may  be  proved  by  the 
Probate.  It  is  explained,  too,  that  the  statement  in  a  docu- 
ment of  a  fact  other  than  the  terms  of  a  contract,  grant  or 
disposition  of  property,  or  which  is  not  required  by  law  to 
be  in  writing,  does  not  preclude  proof  of  such  fact  by  any 
other  means.  For  instance,  the  fact  of  a  receipt  for  money 
paid  having  been  given  does  not  prevant  the  payment  being 
proved  in  any  other  way. 

Casesin  which  83.  The  provisos  to  the  second  of  the  above  rules  go  far 
to  modify  their  effect ;  and  their  operation  forms  one  of  the 
most  subtle  and  difficult  branches  of  the  Law  of  Evidence : 
They  are  the  following : — 

(1)  In  the  first  place  any  fact  which  would  invalidate  a 
document,  or  which  would  entitle  any  person  to  a  decree  or 
order  in  respect  of  it,  may  be  proved.  Thus,  a  man  may 
show  that  a  written  agreement  was  for  an  illegal  purpose, 
was  obtained  by  fraud,  or  was  without  consideration,  or  was 
executed  by  him  during  minority,  or  under  a  mistake  of  law 
or  fact ;  (2),  a  separate  oral  agreement  as  to  a  matter  on 
which  the  document  is  silent  and  which  is  not  inconsistent 
with  its  terms,  may  be  proved ;  and  so  may  (3),  a  separate 
oral  agreement  constituting  a  condition  precedent  to  the 
attaching  of  any  obligation  under  the  document ;  (4),  a 
subsequent  oral  agreement  to  modify  or  reverse  the  original 
contract,  except  when  it  is  obliged  by  law  to  be  in  writing, 
or  has  been  duly  registered ;  (5) ,  an  usage  or  custom  annex- 
ing incidents  to  the  contract,  not  expressly  mentioned  in  it, 
but  not  inconsistent  with  its  express  terms  ,•  or  (6),  any 
fact  which  shows  in  what  manner  the  language  of  the 
document  is  related  to  existing  facts.. 

As  to  these  provisos  it  is  to  be  observed  that  (8)  uppears 
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to  be  a  complete  departure  from  the  principle  of  the  role  : 
it  would  be  difficult  to  imagine  a  more  serious  variation  of 
the  terms  of  a  contract  than  a  condition  that  the  whole  or 
part  of  it  shall  be  inoperative  until  certain  other  things  have 
happened :  yet  this*  may  under  (3)  be  done  by  oral  agree- 
ment. Proviso  (4)  is  no  exception  to  the  principle  of  the 
rule,  because  the  subsequent  oral  agreement  constitutes  in 
fact  a  new  contract,  and  so  far  as  it  varies  the  former  con- 
tract, rescinds  it.  Unless  therefore  there  is  something  to 
invalidate  the  second  contract,  there  is  nothing  to  prevent 
it  from  taking  effect.  Proviso  (6)  too,  is  no  exception  to 
the  rule ;  but  is  intended,  probably,  to  guard  against  the 
improper  exclusion  of  oral  evidence  tendered  merely  for  the 
purpose  of  showing  the  real  meaning  of  a  document. 

In  the  application  of  this  rule,  it  should  be  observed  that 
it  applies  only  as  between  the  parties  to  a  document  or 
their  representatives.  Other  persons  than  these  may  give 
evidence  of  a  contemporaneous  oral  agreement  varying  the 
terms  of  the  document. 

84.    This  introduces  the  difficult  question  of  the  extent  Employment 
to  which  extraneous  evidence  may  be  given  to  aid  in  the  denceintiie 
interpretation  of  documents.    This  is  dealt  with  in  Sec-  JJ^n^tZ 
tions  93 — 100.    The   rules  may  be  stated  generally  as  Be«.  W— 100. 
f ollows : — 

(1)  When  language  is,  on  the  face  of  it,  ambiguous  or 
defective,  its  defects  cannot  be  remedied  by  evidence. 
Where,  for  instance,  there  are  blanks  in  a  deed,  or  where  the 
idea  conveyed  by  its  language  is  an  ambiguous  one,  such  as 
when  the  oracle  answered  Pyrrhus  in  terms  which  meant 
equally  well  either  that  he  could  conquer  the  Romans,  or  that 
the  Romans  could  conquer  him.  In  such  cases  extraneous 
evidence  cannot  be  given  to  show  what  the  meaning  was. 

(2)  When  language  is  plain  in  itself  and  applies  accu- 
rately to  existing  facts,  evidence  cannot  be  given  to  show 
that  it  was  intended  to  apply  to  other  facts. 

(3)  When  language  is  plain  in  itself  but  unmeaning  in 
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reference  to  existing  facta,,  evidence  may  be  given  to  show 
its  meaning. 

(4)  Where  language  would  apply  equally  well  to  several 
persons  or  things,  but  could  not  have  been  intended  to 
apply  to  more  than  one  of  them,  evidence  may  be  given 
to  show  to  which  of  such  persons  or  things  it  was  intended 
to  apply. 

(5)  Whftre  language  applies  partly  to  one  set  of  facts 
and  partly  to  another,  but  the  whole  of  it  does  not  apply 
accurately  to  either,  evidence  may  be  given  to  show  to 
which  it  was  intended  to  apply. 

(6)  Where  a  document  contains  illegible  or  unintelli- 
gible characters,  foreign,  obsolete,  technical  or  provincial 
terms,  or  abbreviations  or  words  used  in  a  peculiar  sense, 
evidence  may  be  given  to  explain  them. 

The  above  rules  of  interpretation  do  not  apply  to  docu- 
ments which  are  governed  by  the  Indian  Succession  Act : 
Chapter  XI  of  that  enactment  makes  express  provision  for 
the  interpretation  of  Wills,  and  the  two  subjects  are, 
accordingly,  kept  apart. 

85.  We  have  now  seen  in  Part  I  of  what  the  material 
of  belief  must  consist ;  in  Part  II,  the  mode  in  which  that 
material  must  be  brought  to  the  Judge's  mind,  viz.,  by  oral 
or  documentary  evidence,  according  to  the  circumstances 
of  the  case. 

This,  however,  by  no  means  exhausts  all  the  topics  which 
have  to  be  considered  with  reference  to  the  subject  of  proof. 
There  is,  in  the  first  place,  the  all-important  question  as  to 
which  of  the  parties  before  the  Court  is  bound  to  Bupply 
the  evidence  which  is  to  be  the  material  of  the  Judge's 
belief  on  the  question  in  dispute,  in  other  words,  on  which 
of  the  parties  the  burthen  of  proof  lies.  There  are,  as  we 
have  seen  in  Sections  56 — 58,  certain  facts  which  need  not 
be  proved  by  either  party :  but  all  other  facts  can  be  found  by 
the  Court  only  on  legal  proof,  and  the  question  as  to  whose 
duty  it  is  to  supply  this  is  frequently  of  the  most  momentous 
consequence  to  the  parties. 
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The  first  and  obvious  principle  is  that  the  bnrtheh  of  ^J^ken 
proving  the  existence  or  non-existence  of  any  fact  lies  on  Sec.  ioi. 
the  party  who  wants  the  Court  to  believe  such  existence  or 
non-existence.  If  A  sues  B  on  a  bond,  and  B  denies  its 
execution,  the  burthen  of  proving  the  execution  of  the  bond 
lies  on  A,  and  till  he  has  proved  that,  he  has  not  made  out 
a  frima  facie  case.  Supposing,  however,  that  B  admits  the 
execution  of  the  bond,  but  pleads  that  it  was  obtained  by 
fraud  or  executed  during  minority,  the  burthen  of  proving 
these  assertions  is  now  on  him,  as,  since  his*  admission  of 
the  execution  of  the  bond,  the  prima  facie  case  is  in  favor 
of  the  plaintiff ;  unless,  therefore,  the  defendant  makes  out 
his  plea  of  fraud  or  minority,  the  decision  must  be  against 
him.  It  will  thus  be  apparent  that  the  burthen  of  proof  How  the  bur- 
may  be  shifted  during  the  proceedings  according  to  the  facts  {^g^tecL00 
proved  by  the  witnesses  or  admitted  by  the  parties.  The 
burthen  of  proof  will,  in  the  first  instance,  as  a  general 
rule,  be  on  the  plaintiff  as  being  the  party  who  wants  to  put 
the  law  in  motion ;  but  facts  may  be  proved  or  admitted, 
which  will  have  the  effect  of  shifting  the  burthen  to  the 
defendant  and  will  entitle  the  plaintiff  to  judgment  in  his 
favor  unless  they  are  disproved. 

86.     This  shifting  of  the  burthen  of  proof  is  in  a  large  Effeofcof  pre. 
number  of  instances  the  result  of  presumptions.    It  is  ob-  SJjf^'tbe11 
vious  that,  when  a  presumption  is  raised,  the  burthen  of  burthen  of 
disproving  the  fact  presumed  is  thrown  upon  the  party  who 
denies  it.     For  instance,  a  man  is  charged  with  having 
received  stolen  property  knowing  it  to  be  stolen  j  the  burthen 
of  proof  lies  in  the  first  instance  on  his  accusers :  but  if  he  is 
shown  to  be  in  possession  of  the  stolen  property  shortly 
after  the  theft  and  to  be  unable  to  account  for  his  possession 
of  it,  a  Judge  may  presume  his  guilty  knowledge,  and,  if 
he  does  so,  the  result  will  be  to  shift  to  the  accused  person 
the  burthen  of  disproving  guilty  knowledge,  and,  in  default 
of  his  succeeding  in  disproving  it,  to  render  him  liable  to  be 
convicted  of  the  offence.     Or,  again,  a  man  is  sued  on  a  bill 
of  exchange ;  if  the  acceptance  is  proved  or  admitted,  the 
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Judge*  must  presume  that  there  was  good  consideration  for 
it ;  thereupon  the  burthen  of  proving  that  there  was  no  con- 
sideration will  lie  upon  the  defendant,  and  in  default  of  his 
making  this  out,  judgment  will  go  against  him.  Wherever, 
accordingly,  it  is  provided  in  the  Act  that  the  Court  may 
presume  a  thing,  the  Judge  has  the  power  of  throwing  the 
burthen  of  proof  on  whichever  party  he  pleases.  Wherever 
it  is  provided  that  the  Court  shall  presume  a  thing,  the 
burthen  of  disproving  it  is  thrown,  irrespectively  of  the 
Judge's  opinion,  on  the  party  who  denies  it.  Wherever, 
again,  it  is  provided  that  the  burthen  of  proving  a  thing 
is  to  lie  on  any  particular  person,  this  is  tantamount  to  a 
provision  that  the  Court  shall  presume  against  the  existence 
of  that  thing  until  the  person  in  question  has  proved  its 
existence. 

Boles  as  to  the       87.    In  the  following  instances  special  provision  is  made 
She^nrtbenof  as  to  the  party  on  whom  the  burthen  of  proof  shall  lie; 

proof  is  to  lie.  .    .  . 

I.  When  it  is  necessary,  in  order  to  render  particular 
evidence  admissible,  that  some  fact  should  be 
proved,  the  burthen  of  proving  that  fact  lies  on 
the  person  who  wants  to  use  the  evidence :  e.jr., 
if  A  wants  to  prove  a  dying  declaration  of  B,  he 
must  prove  that  B  is  dead :  if  he  wants  to  use 
secondary  evidence  of  a  document,  he  must 
prove  that  the  original  is  destroyed  or  lost, 
(Sec.  104.) 

II.  When  a  person  is  accused  of  an  offence,  the 
burthen  of  proving  that  his  case  falls  within  any 
general  or  special  exception  or  proviso  of  the 
Indian  Penal  Code  or  other  law,  lies  on  the 
accused,  (Sec.  105.) 

III.  When  a  fact  is  specially  within  the  knowledge  of 
any  person,  the  burthen  of  proving  it  lies  on 
him,  (Sec.  106.) 

•  See  Negotiable  Instruments  Act,  1881,  Sec.  110. 
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IV.  If  a  man  is  shown  to  have  been  alive  within 
thirty  years,  the  burthen  of  proving  him  to  be 
dead  lies  on  the  person  affirming  it,  (Sec.  107.) 
V.  If  a  man  has  not  been  heard  of  for  seven  years, 
the  burthen  of  proving  him  to  be  alive  lies  on 
the  person  asserting  it,  (Sec.  108.) 

VI.  When  people  are  shown  to  have  stood  in  the  rela- 
tion of  partners,  landlord  and  tenant,  or  prin- 
cipal and  agent,  the  burthen  of  proving  that 
such  relationship  has  ceased  lies  on  the  person 
asserting  it,  (Sec.  109.) 

VII.  When  a  person  is  in  possession  of  anything,  the 
burthen  of  proving  him  not  to  be  the  owner 
lies  on  the  person  asserting  that  he  is  not  the 
owner,  (Sec.  110.) 

VIII.  When  a  person  stands  in  a  position  of  active 
confidence,  such  as  trustee,  towards  another, 
the  burthen  of  proving  the  good  faith  of  any 
transaction  between  them  lies  on  the  person  in 
the  position  of  active  confidence,  (Sec.  111.) 

88.  In  all  the  above  cases,  as  the  law  directs  on  whom  Obligatory 
the  burthen  of  proof  is  to  lie,  no  option  is  given  to  the  Judge  roiulnp  I0n*- 
as  to  whether  he  will  presume  the  fact  or  no :  he  is  bound 
in  every  instance  to  presume  against  the  party  on  whom 
the  burthen  of  proof  is  directed  to  lie.  In  many  of  these 
cases  this  obligatory  presumption  is  really  part  of  the  sub- 
stantive law  of  the  country. 

Besides  these  obligatory  presumptions,  however,  in  which 
the  direct  enactment  of  the  law  supersedes  any  reasoning 
process  in  the  Judge's  mind,  there  is  a  large  class  of  pre- 
sumptions where  room  is  still  left  for  the  Judge  to  exercise 
his  powers  of  inference,  and  where  the  rule  of  law  is  merely 
accessory  to  the  reasoning  process  by  which  the  result  in 
each  pase  is  arrived  at.  In  these  cases,  accordingly,  the 
Judge  can  throw  the  burthen  of  proof  on  whichever  side  he 
chooses  by  presuming  the  fact,  or  by  calling  for  proof  of 
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it  in  the  first  instance.  These  are  the  "  natural  presump- 
tions" to  which  reference  has  been  already  made,  as  being 
not  the  technical  creations  of  law,  but  the  natural  result  of 
our  experience  of  the  world.  They  are  in  fact  inferences 
which  the  mind  would  draw  of  its  own  accord ;  and  all  that 
the  law  does  for  them  is  to  authorize  their  being  so  drawn 
in  cases  where  the  Judge  thinks  well  to  do  so. 

Faob  which  89.     Cases  of  this  nature  are  dealt  with  in  Section  114, 

•urned*  pre"  which  provides  that  "  the  Court  may  presume  the  existence 
Sec.  114.  Qf  j^y  fj^  whic]1  ^  thinks  likely  to  have  happened,  regard 
being  had  to  the  common  course  of  natural  events,  human 
conduct  and  public  and  private  business  in  their  relation 
to  the  facts  of  the  case;"  in  other  words,  wherever  the 
ordinary  course  of  human  events  and  the  general  tendency 
of  human  character  render  it  probable,  under  the  circum- 
stances of  the  case,  that  a  thing  is  true,  the  Court  is  at 
liberty  to  presume  its  truth,  to  exempt  the  party  asserting 
it  from  the  necessity  of  proof  in  the  first  instance,  and  to 
throw  upon  the  party  who  denies  it  the  burthen  of  showing 
that  is  not  true.  Whether  in  any  particular  case  it  is  safe 
so  to  do,  is  a  question  which  the  Judge  must  decide  for 
himself  according  to  his  judgment.  This  is  made  clear 
by  the  Illustrations.  Thus,  it  is  in  the  ordinary  course 
of  things  that  a  bill  of  exchange  should  be  accepted  for 
good  consideration.  A  Judge  may,  therefore,  and  natu- 
rally will,  as  a  general  rule,  presume  that  it  was  so  ac- 
cepted, and  will  throw  upon  the  person  who  denies  that 
good  consideration  was  given,  the  burthen  of  proving  it. 
But  a  bill  may  be  brought  into  Court  under  circumstances, 
which  would  render  it  dangerous  to  apply  the  general  pre- 
sumption ;  suppose,  for  instance,  that  A,  the  drawer  of  a 
bill,  is  a  man  of  business,  and  B,  the  acceptor  is  a  young 
and  ignorant  person,  completely  under  A's  influence.  Here 
the  ordinary  presumption  that  bills  of  exchange  are  given 
for  good  consideration  is  countervailed  by  the  presumption 
that  in  this  case  B  was  over-reached  by  A,  and  the  Court 
might,  so  far  as  the  Evidence  Act  is  concerned,  throw  upon 
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A  the  burthen  of  proving  that  consideration  did,  as  a  fact, 
pass.    The  presumption,  however,  in  favor  of  consideration    - 
has  now,  under  Section  1 18  of  the  *  Negotiable  Instruments 
Act,  1881/  ceased  to  be  optional. 

90.  Various  other  instances  of  the  same  rule  are  given  IUoitmtioiii. 
in  the  Illustrations  to  Section  114.     It  is,  for  example, 

likely  in  the  natural  course  of  things  that  a  man,  who  is  found 
in  possession  of  stolen  goods  shortly  after  the  theft,  and 
who  cannot  account  for  their  possession,  has  either  stolen 
them  or  received  them  with  a  guilty  knowledge.  The  Court 
may,  therefore,  presume  this  to  be  so,  if  it  thinks  well.  But 
cases  may  arise  in  which  such  a  presumption  would  be  most 
unfair.  A  marked  rupee  is  traced  to  a  shopkeeper's  till : 
he  can  give  no  specific  account  as  to  how  it  got  there,  yet  it 
need  not  even  raise  a  suspicion  against  him.  So,  again,  the 
Court  may  presume,  as  being  in  accordance  with  the 
common  course  of  things,  that  an  accomplice  is  unworthy 
of  oredit :  but  there  are  cases  in  which,  from  the  character 
of  the  parties  and  of  the  offence  charged,  the  most  implicit 
reliance  may  be  placed  in  what  an  accomplice  says.  So, 
again,  the  Court  may  presume  that  evidence  which  might 
"be  and  is  not  produced,  would  be  unfavourable  to  the  party 
not  producing  it :  but  it  might  well  be  that  special  circum- 
stances, as,  for  instance,  family  considerations,  would  pre- 
vent a  party  from  calling  a  witness  whose  evidence  would 
be  in  the  highest  degree  favourable  to  his  cause ;  and  it 
would  be,  therefore,  unfair  to  make  the  usual  presumption. 
Such  presumptions  ought  not,  therefore,  to  be  obligatory. 
In  all  these,  and  similar  cases,  the  Judge  muy  presume ; 
it  is  for  him  to  decide  whether  or  not  he  ought  to  do  so. 

91.  We  have  in  Sections  112  and  113  two  obligatory  Conclusive 
presumptions  of  the  character  mentioned  in  para.  88.    The  Fegitimacy. 
fact  of  a  person  being  born  during  a  valid   marriage 
between  his  mother  and  any  man,  or  within  280  days  after 

its  dissolution,  the  mother  remaining  unmarried,  is  conclu- 
sive proof  of  his  legitimacy,  unless  non-access  be  proved, 
(Section  112) ;  and  a  Notification  in  the  Gazette  of  India  of 

8 
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Oon?of oe*     a  ceB8*on  °*  British  Territory  to  a  Native  Ruler,  is  oonclu- 
eion  of  Terri.    sive  proof  of  such  cession  and  of  its  validity,  (Section  113) . 
ry*  Other  instances  of  conclusive  proof  are  afforded  by  those 

Judgments  of  Probate,  Matrimonial,  Admiralty  or  Insol- 
vency Courts,  which,  as  we  have  seen,  are  conclusive  proof 
of  any  legal  character  or  of  any  absolute  right  conferred  or 
declared  by  them  to  exist.  In  all  such  cases  further  proof 
is,  of  course,  superfluous,  and  all  contradictory  evidence 
inadmissible. 
Bngliih  law  92.    We  have  next  to  consider  a  class  of  cases  in  which 

Sew.  115^017.  persons  may,  by  their  previous  conduct,  have  disqualified 
themselves  from  making  particular  assertions  in  giving 
evidence.    The  law  has  a  right  to  require  a  certain  degree 
of  consistency  in  those  who  seek  its  aid,  and  therefore  to 
specify  the  conditions  under  which  a  suitor  shall  not  be 
allowed  to  put  forward  a  claim  or  a  ground  of  defence  or  to 
make  an  assertion,  which  is  contradictory  to  something 
which  he  has  on  some  former  occasion  said  or  done.    This 
principle  is  known  as  Estoppel.    Under  the  English  law  a 
man  may  be  estopped  by  the  language  of  an  instrument  to 
which  he  is  a  party,  or  of  a  record  of  legal  proceedings,  in 
which  he  was  concerned,  or  by  his  own  conduct  in  some 
transaction,  from  setting  up,  as  against  any  person  who  was 
a  party  to  that  instrument  or  those  proceedings,  or  who 
was  affected  by  that  conduct,  a  contrary  state  of  things. 
Questions  of  great  nicety  and  difficulty  have  arisen  in  the 
Courts  as  to  the  extent  to  which  these  estoppels  operate, 
and  as  to  the  statements  and  persons  that  fall  within  their 
scope.    The-tendency  of  modern  opinion  has  been,  however, 
unfavourable  to  the  utility  of  estoppels,  and  the  present 
law  retains  them  only  in  cases  which  fall  under  the  last  of 
the  three  classes  just  mentioned,  those,  namely,  in  which  a 
man  is  estopped  by  his  own  previous  language  or  behaviour. 
The  following  are  the  only  estoppels,  which  are  known  to 
the  Indian  law : 
Estoppel  by  !•    When  a  person  has,  by  his  declaration,  act,  or 

declaration  or  omission,  intentionally  caused  oi  permitted  an- 

conSec.  iis.  other  person  to  believe  a  thing  to  be  true,  and 
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to  act  on  such  belief,  neither  he  nor  his  repre- 
sentative can,  in  a  proceeding  between  himself 
and  snch  person  or  his  representative,  deny  the 
truth  of  that  thing. 
II.  A  tenant  of  immoveable  property  cannot,  during 
the  continuance  of  the  tenancy,  deny  that  the 
landlord  had,  at  the  commencement  of  the  ten- 
ancy, a  good  title  to  the  property  leased ;  nor 
can  a  person,  who  came  upon  immoveable  pro- 
perty by  the  license  of  the  person  in  possession 
thereof,  deny  that  the  person  so  in  possession 
had  a  title  at  the  time  when  such  license  was 
given. 

HE.     An  acceptor  of  a  bill  of  exchange  cannot  deny  that  Estoppel  of 

the  drawer  had  authority  to  draw  or  endorse  it  ;*  bm^fex-0 

nor  can  a  bailee  or  licensee  deny  that  his  bailor  f^^u^jf." 

or  licensor  had,  when  the  bailment  or  license  see. 

Seo  117 
commenced,  authority  to  make  it.    This  rule  is, 

however,  subject  to  the  important  exceptions  that 

the  acceptor  of  a  bill  may  deny  ihat  the  bill  is 

drawn  by  the  person  by  whom  it  purports  to 

have   been    drawn;   and    that  a   bailee  may, 

if  he  has  delivered  the  bailed  goods  to  a  person 

other  than  the  bailor,  and  is  sued  by  the  bailor 

in  respect  of  such  delivery,  plead  that  such 

other  person  has  a  right  to  them  as  against  the 

bailor. 

93.  These  are  the  only  cases  in  which  a  man  is  precluded  •BfWo<?*1u 
by  law  from  setting  up  what  facts  he  pleases.  Unless  a  case  toppels. 
can  be  brought  within  these  seotions,  the  mere  fact  that  a 
statement  is  contained  in  a  deed,  to  which  some  person  is  a 
party,  will  not  disable  him  from  endeavouring  to  prove  the 
contrary,  though  it  may,  of  course,  be  evidence  of  an  ad- 
mission on  his  part,  and  so  render  it  difficult  for  him  to  do 

•  See  Negotiable  Instruments  Act,  1881,  Sees.  120,  121.  The  acceptor 
of  a  bill  of  exobange  for  the  honor  of  the  drawer  cannot,  in  a  suit  by  a 
holder  in  due  course,  deny  the  validity  of  the  instrument  as  originally  drawn, 
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so.  In  like  manner,  the  mere  fact  that  a  statement  is  con- 
tained in  a  judgment,  to  which  some  person  is  a  party,  will 
not  estop  him  from  setting  up  the  contrary.  The  judgment 
may  bar  an  action  by  showing  that  the  same  cause  of  action 
has  been  already  disposed  of ;  or  that  some  matter  directly 
and  substantially  in  issue  between  the  parties  has  been  finally 
determined  by  a  competent  Court  within  the  meaning  of  Sec- 
tion 13  of  the  Code  of  Civil  Procedure ;  or  it  may  be  con- 
clusive proof  of  some  fact  under  Section  41  of  the  present 
Act,  in  which  case,  of  course,  no  contradictory  evidence 
can  be  given ;  or  again,  it  may  show  that  a  person  has 
brought  himself  within  the  scope  of  some  of  these  sections 
as  to  estoppel,  and  is  so  precluded  from  denying  the  truth 
of  some  fact :  but  unless  this  is  the  case,  he  will  be  at 
liberty  to  prove  any  fact,  notwithstanding  that  a  judgment, 
to  which  he  was  a  party,  contains  a  statement  about  it  to  a 
contrary  effect. 

Kuleeae to  the       94.    We  now  proceed  to  the  consideration  of  various  de- 
o"witae80e8.     tailed  rules  governing  the  examination  of  witnesses.    All 
Ch.  ix.  persons,  we  have  already  seen,  are  competent  to  testify, 

unless  the  Court  considers  that  by  reason  of  tender  years, 
extreme  old  age,  disease  or  infirmity,  they  are  incapable  of 
understanding  the  questions  put  to  them  and  of  giving 
rational  answers.  The  last  remnant  of  the  system  of  ex- 
cluding witnesses,  which  still  lingered  in  the  law  of  the 
High  Courts,  is  swept  away  by  the  provision  that  husbands 
and  wives  shall  be  in  all  civil  and  criminal  cases  competent 
witnesses  against  one  another. 

Judges  Mid  95.    There  are  various  cases,  however,  in  which  wit- 

n^ec^eU.  nesses  are  exonerated  or  disabled  from  answering  as  to 
certain  que*'  particular  matters.  In  the  first  place  no  Judge  or  Magia- 
tiong.  trate  can,  except  on  the  special  order  of  some  Court  to 

which  he  is  subordinate,  be  compelled  to  answer  any  ques- 
tion as  to  his  own  conduct  in  Court  as  such  Judge  or  Magis* 
trate;  though  he  may  be  examined  as  to  other  matters 
which  occurred  in  Court  while  he  was  so  acting.  No  person, 
again,  can  be  compelled  to  disclose  any  communications 
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made  to  him  or  her  during  marriage  by  any  person  to  whom  £°JJJnd1^^ 
he  or  she  is  or  has  been  married :  nor  may  such  communi    marriage. 

Seo  122 

cations  be  disclosed,  unless  by  consent  of  the  other  party, 
except  in  suits  between  married  persons,  or  prosecutions 
in  which  one  married  person  is  accused  of  an  offence 
against  another. 

96.  No  person,  again,  can  give  evidence  derived  from  Affairs  of 
unpublished  official  records,  except  with  the  permission  of  0iai  communi* 
the  department  concerned ;  nor  can  a  public  officer  be  com-  ge^Jis-i^. 
polled  to  disclose  communications  made  to  him  in  official 
confidence ;  nor  a  Magistrate  or  Police  officer  to  speak  to 

the  sources  of  his  information  as  to  the  commission  of  any 
offence. 

97.  The  next  class  of  excluded  evidence  are  professional  L««»J  5^T^cr* 
communications  made  by  or  on  behalf  of  a  client  to  his  professional 
barrister,  pleader,  attorney  or  vakeel.    No  such  person  may,  S^*1110** 
without  the  client's  express  consent,  disclose  any  such  com-      8o°*  12*» 
munication,  when  it  is  made  in  the  course  and  for  the  purpose 

of  his  employment ;  nor  may  he  state  the  contents  or  condi- 
tion of  any  document,  with  which  he  became  acquainted 
in  the  course  and  for  the  purpose  of  such  employment, 
or  disclose  any  advice  given  by  him  to  his  client.  The 
protection,  however,  in  this  case  does  not  extend  to 
(1)  communications  made  in  furtherance  of  any  criminal 
purpose,  nor  to 

(2)  any  fact,  observed  by  a  barrister,  attorney,  pleader 
or  vakeel  in  the  course  of  his  employment,  showing  that  a 
crime  or  fraud  has  been  committed  since  the  commence- 
ment of  his  employment.  A  solicitor,  therefore,  who,  during 
his  employ,  observed  that  his  client  had  been  tampering 
fraudulently  with  his  own  books,  would  not  be  exempted 
from  disclosing  the  fact. 

98.  An  important  modification  in  the  existing  law  has  Client  does 
been  effected  by  the  provision  in  Section  128,  that  a  party  JSvUegeby 
to  a  suit  who  gives  evidence  at  his  own  instance  is  not  to  gjjjj*  eYlm 
be  deemed  thereby  to  have  consented  to  a  disclosure  by      dec.  128, 
his  legal  adviser  of  professional  communications;  and  that 
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Client  need 
not  disclose 
confidential 
communica- 
tion with,  his 
legal  adviser. 
Sec.  129. 


Witness  need 
not  produce 
title-deeds. 
Sees.  130, 181. 


Witness  must 
answer  crimi- 
nating ques- 
tions. 
Sec.  132. 


if  he  call  his  legal  adviser  as  a  witness,  he  does  not  consent 
to  his  disclosing  professional  communications,  unless  he 
questions  him  on  matters  which,  but  for  such  question,  he 
would  not  be  at  liberty  to  disclose.  As  the  law  previously 
stood,  if  a  party  to  a  suit  gave  evidence  therein  at  his  own 
instance,  he  waived  his  privilege  and  was  liable  to  have 
his  communications  with  his  legal  adviser  disclosed.  As 
it  may  often  be  essential  for  the  purpose  of  a  suit  that  a 
party  to  it  should  give  evidence  in  it  at  his  own  instance, 
the  hardship  of  entailing  such  a  consequence  upon  the 
giving  of  such  evidence  was  extreme;  and  the  present 
enactment  appears  to  provide  for  the  subject  in  a  fairer 
and  more  reasonable  manner. 

99.  On  the  same  principle  no  one  can  be  obliged  to  dis- 
close confidential  communications  between  himself  and  his 
professional  adviser,  unless  he  offers  himself  as  a  witness : 
in  that  case  he  can  be  compelled  to  disclose  any  such  com- 
munications as  the  Court  thinks  necessary  to  explain  his 
evidence,  but  no  others. 

100.  Nor  again,  can  any  witness,  who  is  not  a  party  to 
the  suit,  be  compelled  to  produce  his  title-deeds  or  any 
document  which  might  tend  to  criminate  him,  unless  he  has 
agreed  in  writing  to  produce  them :  nor  can  he  be  compelled 
to  produce  deeds  in  his  possession,  belonging  to  another 
person,  which  that  person,  if  they  were  in  his  possession, 
might  refuse  to  produce ;  unless,  of  course,  the  person  con- 
cerned consents  to  their  being  so  produced. 

101.  On  the  other  hand  a  witness  cannot  refuse  to 
answer  a  question  as  to  a  fact,  relevant  or  in  issue,  simply 
on  the  ground  that  the  answer  will  tend  to  criminate  him, 
or  expose  him  to  penalty  or  forfeiture.  No  such  answer, 
however,  can  expose  the  witness  to  arrest  or  prosecution, 
nor  can  it  be  made  use  of  in  any  criminal  proceeding 
against  him,  except  in  case  of  a  prosecution  for  giving  false 
evidence. 

1 02.  The  question  of  the  sufficiency  of  the  uncorroborat- 
ed evidence  of  an  accomplice  to  support  a  conviction  was 
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the  topic  of  frequent  and  prolonged  controversy.  A  distinct  Evidence  of 
rule  on  the  subject  is  laid  down  by  the  provision  in  Section  Beo^Ttt,  184. 
133,  that  a  conviction  is  not  illegal  merely  because  it  is 
grounded  on  the  uncorroborated  evidence  of  an  accomplice. 
The  Courts  have,  however,  in  numerous  instances  held  that 
such  convictions  ought  not  to  be  upheld.  Another  dubious 
point  is  cleared  up  by  the  enactment  in  Section  134  that  no 
particular  number  of  witnesses  are  required  for  proof  of 
any  fact.  Any  such  rule  is  practically  useless  and  may 
occasionally  result  in  a  miscarriage  of  justice. 

103.  We  come  next  to  the  mode  in  which  witnesses  shall  Mode  in  which 
be  examined.    The  Judge  is  to  allow  only  such  evidence  to  ^Ve^xamhT. 
be  given  as  is,  in  his  opinion,  relevant.     When  the  relevancy  ^^  185  186 
of  a  fact  depends  on  proof  of  some  other  fact,  the  Judge 

may  either  insist  on  that  other  fact  being  proved  first,  or 
may  accept  the  party's  undertaking  that  it  shall  be  proved 
at  a  subsequent  stage.  Thus,  if  it  is  proposed  to  prove  a 
statement  which  would  be  relevant  only  if  the  person  who 
made  it  is  dead,  the  Court  may  insist  on  having  that  person's 
death  proved  before  admitting  the  statement,  or  may  admit 
the  statement  first  on  an  undertaking  that  the  death  shall 
be  subsequently  proved. 

104.  The  examination  of  the  witness  by  the  party  who  Examination, 
calls  him  is  termed  his  "  examination-in-chief ;"   this  is  Sion^and^ 
followed  by  his  "  cross-examination"  by  the  adverse  party,  towhat  topics 
and  this  again  by  his  "  re-examination"  by  the  party  who  confined. 
called  him.     Both  examination  and  cross-examination  must 

relate  to  relevant  facts,  but  the  cross-examination  may 
relate  to  relevant  facts  other  than  those  with  which  the 
examination-in-chief  was  concerned.  A  person  under  cross- 
examination  may  also  be  asked  questions  to  test  his  veracity, 
to  discover  his  position  in  life  or  to  shake  his  credit.  The 
re-examination  must,  except  with  the  permission  of  the 
Court,  be  directed  to  the  explanation  of  matters  referred  to 
in  cross-examination ;  and  if  the  Court  allows  new  matter  to 
be  introduced  in  re-examination,  the  opposite  party  has  a 
right  to  cross-examine  on  the  matter  so  introduced.     A 
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person  does  not,  however,  become"  a  witness  by  the  mere 
fact  of  producing  a  document  in  obedience  to  a  summons, 
and,  unless  he  is  called  as  a  witness,  he  cannot  be  cross- 
examined.    Witnesses  to  character  may  be  cross-examined 
and  re-examined  in  the  same  manner  as  any  other  witness. 
When  leading       105.    The  important  distinction  between  the  examin- 
be  Mked.         ation  and  cross-examination  is  that  in  examination  and  re- 
8eo#.  142, 148.  examination  leading  questions,  that  is,  questions  which 
suggest  the  answer  which  the  questioner  wishes  or  expects 
to  receive,  must  not  be  asked,  except  with  the  permission 
of  the  Court :  while  in  cross-examination  leading  questions 
may  be  asked.    The  Court,  however,  is  to  permit  leading 
questions  in  examination  or  re-examination  as  to  matters 
which  are  introductory  or  undisputed,  or  which  have,  in  the 
opinion  of  the  Court,  been  already  sufficiently  proved. 
Wito«M  about       106.    We  next  have  a  rule  for  the  purpose  of  carrying 
evidence  of  a    out  the  provisions  of  Section  91,  as  to  the  exclusion  of  oral 
eSitence  nuiy  by  documentary  evidence ;  this  is,  that  any  witness,  who  is 
^Be^ul'.      about  to  give  evidence  as  to  a  contract,  grant  or  other  dis- 
position of  property,  may  be  asked  whether  it  was  not  in 
writing,  and  if  he  says  that  it  was,  he  may  be  stopped,  and 
the  production  of  the  document  enforced,  or  the  right  to 
give  secondary  evidence  made  out.    This  rule  is  extended 
to  any  document  which,  in  the  opinion  of  the  Court,  ought 
to  be  produced.     Care  must,  however,  be  taken  not  to  apply 
it  to  cases  in  which  oral  evidence  is  given  of  statements  of 
other  people  about  the  contents  of  documents,  when  those 
statements  are  relevant.     Supposing,  for  instance,  that  the 
question  was  whether  A  had  murdered  B.     A  witness  might 
prove  that  A  had  said  "  B's  bond  is  iniquitous,  I  will  kill 
him  sooner  than  pay  it,"  without  the  bond  being  produced ; 
the  reason  obviously  being  that  what  the  witness  wants  to 
prove  is  not  the  contents  of  the  document,  but  A' 8  feeling 
about  the  contents  of  the  document,  as  applying  a  motive  for 
his  crime. 
Previous  107.    A  witness,  also,  may  be  asked  about  previous  state- 

Sec.  145!      ments  made  by  him  and  reduced  into  writing  without  such 
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writing  being  proved  :  before,  however,  the  writing  oan  be 
proved  for  the  purpose  of  contradicting  the  witness,  his  at- 
tention must  be  drawn  to  such  parts  of  it  as  are  to  be  used 
for  the  purpose  of  contradicting  him. 

108.  This  brings  us  to  the  class  of  questions  which  are  ^^f^Sto* 
asked,  not  for  the  purpose  of  proving  or  disproving  relevant  Sect.  146-160. 
matter,  but  for  the  purpose  of  testing,  impugning  or  confirm- 
ing the  veracity  of  a  witness.  Such  questions,  in  India 
especially,  are  of  material  importance  in  guiding  the  Judge's 
mind  in  his  view  of  the  case.  For  this  purpose  it  is  provided 
that  a  witness  may  be  asked  any  question  which  tends 

(1)  to  test  his  veracity ; 

(2)  to  discover  who  he  is,  and  what  his  position  in  life ; 

(3)  to  shake  his  credit  by  injuring  his  character. 

It  is  no  objection  to  the  asking  of  such  questions  that  the 
answer  to  them  might  tend  to  criminate  the  witness,  or 
expose  him  to  penalty  or  forfeiture.  It  is  necessary,  how- 
ever, to  make  careful  provision  against  so  powerful  an 
engine  being  oppressively  or  wantonly  employed^  It  would 
be  a  grievous  hardship  if  every  person,  who  came  forward 
to  give  evidence,  was  liable,  at  the  caprice  of  an  unscrupu- 
lous cross-examiner,  to  have  every  detail  of  his  life  dragged 
into  the  light,  and  to  be  forced  to  reply  to  interrogations, 
which  suggest  what  the  interrogator  dares  not  assert,  and 
thus  are  merely  slanders  in  disguise.  To  the  Judge,  accord- 
ingly, is  confided  the  delicate  and  responsible  task  of  admit- 
ting or  excluding  questions  asked  with  the  view  of  testing  or 
injuring  the  witness'  character.  When  a  question  is  asked 
merely  for  this  purpose  the  Court  is  to  decide  whether  the 
witness  is  to  be  compelled  or  not  to  answer  it.  In  deciding 
whether  such  a  question  is  proper  or  not,  the  Court  is  to  con- 
sider, firstly,  whether  the  imputation  conveyed  by  it  is  such 
as  seriously  to  affect  the  Court's  opinion  as  to  the  witness' 
veracity,  or  whether,  from  remoteness  of  time  or  from  its 
character,  it  would  affect  it  only  in  a  very  slight  degree;  and, 
secondly,  whether  there  is  a  great  disproportion  between 
the  importance  of  the  imputation  conveyed  and  the  import- 

9 
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ance  of  the  evidence  given.  If  the  evidence  is  very  unim- 
portant, and  the  imputation  on  the  witness*  character  very 
serious,  the  question  ought  not  to  be  asked.  A  witness,  for 
instance,  who  proves  the  posting  of  a  letter  or  the  entry  of 
some  unimportant  item,  ought  not  to  be  asked  questions,  the 
answers  to  which  might  blast  his  reputation.  With  a  view 
to  such  considerations  as  these,  it  is  further  provided  that 
the  Court  may  infer  from  the  witness'  refusal  to  answer  that 
the  answer,  if  given,  would  be  unfavourable  to  him,  but 
that  it  is  not  bound  to  do  so. 

In  no  case  ought  such  a  question  to  be  asked,  unless  the 
person  asking  it  has  some  reasonable  grounds  for  supposing 
the  imputation,  which  it  conveys,  to  be  true.  Barristers, 
attorneys  and  other  professional  persons  offending  against 
this  rule  are  liable  to  be  reported  to  the  High  Court  or 
other  authority  to  which  they  are  subordinate. 
Indtoent  or  109.    The  Court  has  also  the  power  of  forbidding  ques- 

queitioDs.        tions  which  it  regards  as  indecent  or  scandalous,  unless  they 
Sect.  151, 15*.  ,^1^  ^  facts  in  issue  or  are  indispensable  to  the  proof  or 
disproof  of  facts  in  issue.    Questions  also  that  appear  to  be 
intended  to  insult  or  annoy,  or  which  are  couched  in  a  need- 
lessly offensive  form,  may  be  forbidden. 
Aniwertto  HO.    It  is  obvious  that  questions,  asked  merely  to  dis- 

ohsmoter  credit  a  witness,  introduce  matter  altogether  foreign  to  the 
contmdioted.  enquiry,  and  that,  if  controversy  about  the  matter  so  intro- 
Beo.  158.  duced  were  allowed,  the  Court  would  be  occupied  with 
deciding,  not  the  merits  of  the  case  but  the  merits  of  the 
witnesses,  and  that  thus  any  suit  might  be  indefinitely  pro- 
tracted. It  is,  therefore,  provided  that,  whenever  a  witness 
has  answered  a  question  asked  merely  for  the  purpose  of 
discrediting  him,  no  evidence  shall  be  given  in  the  case  to 
contradict  his  answer :  the  only  remedy,  if  he  answers  falsely, 
is  to  prosecute  him  afterwards  for  giving  false  evidence. 
To  this  rule,  however,  there  are  two  exceptions,  allowed 
perhaps,  because  they  are  matters  which  admit  of  clear  and 
easy  proof.  If  a  witness  is  asked  whether  he  has  been 
previously  convicted  and  denies  it,  the  previous  conviction 
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may  be  proved :  and  if  he  is  asked  about  and  denies  any  fact 
tending*  to  impeach  his  impartiality,  as  "  are  you  not  the 
plaintiff's  brother  ?"  or  "  have  you  not  received  a  bribe  from 
the  defendant  V}  the  fact  impeaching  his  impartiality  may 
be  proved. 

111.  Besides  being  asked  questions  tending  to  discredit,  Evidenoe  to 
a  witness  may  be  discredited  by  the  evidence  of  other  persons  witness. 
to  the  effect  that  (1),  they,  from  their  knowledge  of  the      Sco.155. 
witness,  believe  him  to  be  unworthy  of  credit;  (2),  that  the 
witness  has  been  bribed  or  has  accepted  the  offer  of  a  bribe ; 

(3),  that  he  has  on  former  occasions  made  statements  incon- 
sistent with  his  present  evidence;  and  (4),  in  prosecutions 
for  rape  or  attempts  to  rape  in  which  the  prosecutrix  is  a 
witness,  that  she  was  of  generally  immoral  character.  Any 
of  the  above  facts  may  be  proved  by  the  party  cross-examin- 
ing a  witness,  and,  with  the  consent  of  the  Court,  by  the 
party  who  calls  him. 

112.  Here,  again,  precautions  are  taken  to  prevent  the  Restrictioosto 
Court  going  into  irrelevant  controversy  by  the  following  ^dence is 
rule.     Where  a  witness  states  that  he  believes  another  to  be  flubieot%.F 
unworthy  of  credit,  he  may  not,  in  his  examination-in-chief, 

be  asked  his  reasons  for  so  believing :  but  in  cross-examin- 
ation he  may  be  aske<J  for  his  reasons,  and  his  answers  to 
such  questions  cannot  be  contradicted;  though,  of  course, 
they  may  render  him  subsequently  liable  to  a  prosecution 
for  giving  false  evidence.  It  is  clear  that,  but  for  some 
such  rule,  there  might  be  a  pitched  battle  fought  over  the 
character  of  every  witness,  and  that  suits  would  be  simply 
interminable. 

113.  Next,  follow  provisions  for  corroborating  a  witness  Corroboration, 
by  asking  him  about  circumstances,  other  than  those  to  ' 
which  he  speaks,  which  he  observed  about  the  same  time  or 

place.  Another  mode  of  corroboration  is  by  proving  a 
former  statement  to  the  same  effect  as  the  witness'  present 
evidence,  made  by  the  witness  (1),  either  at  or  about  the 
time  when  the  fact,  to  which  he  speaks,  took  place;  or  (2), 
before  any  competent  legal  authority. 
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^emeotc  '  '*'     ^ere  are>  **  we  *iave  8een*  some  cas^8  *»  which, 

may  be  oorro-  under  the  provisions  of  this  Act,  a  person's  statement  be- 
eontndlcted.  oomes  relevant.*  Wherever  this  is  the  case,  it  is  obviously 
Sac  168.  right  that  the  statement  should,  as  far  as  possible,  be  sub- 
mitted to  every  test  to  which  oral  testimony  is  submitted. 
It  is  provided,  accordingly,  in  Section  158  that  in  every 
case  in  which,  under  section  thirty-two  or  thirty-three  of 
the  Act,  a  statement  is  made  relevant,  the  statement  may 
be  corroborated  or  contradicted,  or  the  credit  of  the  person, 
who  made  it,  may  be  impeached  or  confirmed  by  any 
evidence  which  would  have  been  admissible  against  that 
person,  had  he  been  called,  in  cross-examination.  Take 
for  instance,  the  case  of  an  entry  in  a  deceased  trader's 
books :  any  former  entry  or  statement,  corroborative  or 
contradictory,  or  any  fact,  tending  to  show  that  the  person 
making  it  was  untrustworthy  or  partial,  which  might  have 
been  proved  if  he  had  been  cross-examined,  may  be  proved 
for  the  purpose  of  increasing  or  diminishing  the  import- 
ance to  be  attached  to  the  entry. 

Befrttbing  1 15.     Sometimes  a  witness  needs  to  refresh  his  memory 

8©oi.°l&,  i«o,  as  to  the  facts  about  which  he  speaks.  This  he  may  do  by 
referring  to  any  writing  made  by  himself  at  the  time  of  the 
transaction  to  which  it  refers,  or  so  soon  after  that  his 
memory  was  still  fresh ;  or  even  to  a  document,  made  by 
another  person  but  read  by  the  witness  and  known  by  him 
to  be  correct  while  his  memory  was  still  fresh.  A  witness 
may  also,  for  the  purpose  of  refreshing  his  memory,  refer 
to  a  copy  of  any  document,  to  which  he  might  refer,  if  it 
were  produced,  provided  that  good  cause  for  the  non-pro- 
duction of  the  original  be  shown.  He  may  also  testify  to 
facts  stated  in  any  document,  to  which  he  might  refer  to 
refresh  his  memory,  though  he  has  no  specific  recollection 
of  them,  if  he  is  sure  that  they  were  correctly  recorded. 
Any  paper  used  to  refresh  the  memory  must  be  produced 
and  shown  to  the  opposite  party,  who  may,  if  he  pleases, 
cross-examine  upon  it. 

*  8ee  ante  paras.  48  and  4& 
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116.  It  sometimes  occurs  that  a  witness  is  summoned  Witness  sum. 

,  moned  to  pro- 

to  produce  a  document,  which  he  has  a  right  to  refuse  to  duce  docu- 
produce,  or  which  would,  if  produced,  be  inadmissible  as  bni*  it  to 
evidence.     In  this  case  he  must,  notwithstanding  any  ob-  Cog^\  ie2. 
jection  that  there  may  be  to  its  production  or  admissibility, 
bring  it  to  Court,  and  the  Court  will  decide  as  to  whether 
he  is  bound  to  produce  it,  and  as  to  whether  it  is  admissible. 
In  order  to  decide  on  its  admissibility,  the  Court  may,  unless 
it  be  a  document  of  State,  inspect  it,  or  take  evidence 
about  it. 

117.  We  have  seen*  that  previous  notice  to  produce  a  Document 
document  is  in  some  cases  necessary  in  order  to  make  Sa^cted" 
secondary  evidence  of  its  contents  admissible  in  case  of  its  mnst  be  given 

/      ,  _..  ,  ..  ,       in  evidence  if 

non-production.  This  notice  to  produce  may  affect  the  required, 
position  of  the  party  giving  it.  If  he  gives  notice  to 
produce,  and  at  the  trial  calls  for  the  document  and  in- 
spects it,  he  is  bound  to  put  it  in  as  evidence  if  the  other 
party  requires  it.  The  law  will  not  allow  him  to  compel 
its  production,  and  see  its  contents,  and  then  make -use  of 
it  or  not,  according  as  it  strengthens  or  impairs  his  cause. 

Another  provision,  grounded  on  the  same  principle  of  Person  refns- 
fair  play,  is  that  a  person  refusing  to  produce  a  document,  ^document™6 
which  he  had  notice  to  produce,  cannot  afterwards,  except  ^Jl^p*  ut" 
with  consent  of  the  opposite  party  or  by  order  of  the  Court,  **  »•  evidence, 
himself  use  it  as  evidence. 

118.  We  come  next  to  the  Judge's  power  to  ask  ques-   Judge'*  power 
trions.     It  frequently  happens  that  the  parties  do  not,  in  tionskqUeB" 
their  questions,  elicit  all  the  facts  necessary  to  a  sound  view 

of  the  merits  of  the  case.  A  plaintiff  may  have  some  weak 
point  in  his  case  which  he  is  afraid  of  betraying  and  so 
dexterously  avoids,  or  a  defendant  may  fail  to  perceive  the 
import  of  some  answer  given  and  allow  it  to  pass  uncriti- 
cized :  in  any  such  case  it  is  highly  important  that  the  Judge 
should  be  armed  with  full  power  enabling  him  to  get  at  the 
facts.  He  may,  accordingly,  subject  to  conditions  to  be 
immediately  noticed,  ask  any  question  he  pleases,  in  any 

*  See  ante  paras,  70  and  71. 
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form,  at  any  stage  of  the  proceedings,  about  any  matter 
relevant  or  irrelevant,  and  lie  may  order  the  production  of 
any  document  or  thing.  No  objection  can  be  taken  to  any 
such  question  or  order,  nor  are  the  parties  entitled,  without 
the  Court's  permission,  to  cross-examine  on  the  answers 
given.  This  general  power,  however,  is  very  closely  restrict- 
ed. In  the  first  place,  the  judgment  must  be  based  on 
relevant  facts,  and  those  relevant  facts  must  have  been 
duly  proved  :  next,  the  Judge  cannot  compel  a  witness  to 
answer  any  question,  or  to  produce  any  document  which 
he  would  be  entitled  to  refuse  to  answer  or  produce  at  the 
instance  of  the  opposite  party ;  nor  may  the  Judge  ask  any 
of  the  questions  as  to  credit  which  would  be  improper  if 
asked  by  the  adverse  party;  nor  can  he  dispense  with 
primary  evidence  of  a  document  unless  the  facts  of  the 
case  show  that  secondary  evidence  is  admissible. 

A  Judge,  accordingly,  cannot,  by  the  exercise  of  the 
powers  conferred  by  this  section,  import  into  the  decision 
of  the  case  any  fact  which  is  not  relevant  under  the  Act, 
nor  can  he  in  any  case  dispense  with  the  prescribed  mode 
of  proof,  or  ask  questions  to  credit,  except  such  as  would 
be  permitted  if  asked  by  the  parties.  Thus  restricted,  the 
power  of  asking  questions  is  of  obvious  utility  in  a  country 
like  India,  where,  in  the  vast  majority  of  cases,  no  advocate 
is  employed,  but  the  Judge  has  to  make  out  the  truth  as 
best  he  can  from  the  confused,  inaccurate  and  often  inten- 
tionally false  accounts  of  ignorant,  excited  and  mendacious 
witnesses. 

119.  The  Act  concludes  with  repeating  the  provision  of 
Act  II  of  1865  to  the  effect  that  the  improper  admission  or 
rejection  of  evidence  is  not  ground  for  a  reversal  of  the 
judgment  or  for  a  new  trial  of  the  case,  if  the  Court  con- 
siders that,  independently  of  the  evidence  improperly  ad- 
mitted, there  was  evidence  enough  to  justify  the  decision, 
or  that,  if  the  rejected  evidence  had  been  admitted,  it  ought 
not  to  have  varied  the  decision.  When,  therefore,  an  appeal 
is  grounded  on  the  improper  exclusion  or  admission  of  evi- 
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denee,  the  appellant  must  be  prepared  to  show,  not  only 
that  there  has  been  an  improper  admission  or  exclusion,  but 
that  a  miscarriage  of  justice  has  been  thereby  occasioned. 

120.  Such  is,  in  outline,  the  general  plan  of  the  Indian 
Evidence  Act.  A  thorough  grasp  of  this  is  indispensable 
to  any  proper  understanding  of  the  various  detailed  pro- 
visions of  the  Act  and  of  their  connection  with  and  re- 
lationship to  one  another.  If  it  be  remembered  that  the 
first  part  of  the  Act  deals  with  the  materials  out  of  which 
the  Judge's  opinion  is  to  be  formed,  and  the  rest  of  the 
Act  with  the  modes  in  which  that  material  is  to  be  import- 
ed into  his  mind,  the  sequence  of  the  various  chapters 
becomes  natural  and  intelligible.  Those  various  modes 
of  importing  the  material  of  belief  fall  generally  under  the 
definition  of  "  proof  "  and  proof  is  dealt  with  under  the 
two  main  heads,  according  as  it  is  written  or  oral,  in  the 
provisions  to  oral  evidence  and  witnesses,  and  the  provisions 
as  to  documents.  When  the  material  has  been,  in  a  legal 
manner,  placed  before  the  Judge's  mind,  the  function  of  a 
law  of  evidence  is  complete,  and  the  process, — too  subtle 
and  difficult  to  be  regulated  by  any  law — of  inference  or 
reasoning  begins.  The  Judge  is  not,  however,  at  this  point 
left  entirely  without  assistance  from  the  law.  There  are 
certain  inferences  which  the  law  either  commands  him  in 
every  case  to  draw  from  particular  facts  or  states  of  fact, 
or  places  its  sanction  upon  his  drawing,  in  any  particular 
instance,  in  which  he  thinks  fit.  The  Judge  starts  with 
the  general  assumption  of  the  non-existence  of  the  facts 
which  the  party  before  him  wishes  him  to  believe  :  in  other 
words  the  burthen  of  proving  a  fact  is,  as  a  general  rule,  on 
the  party  asserting  it.  But  the  circumstances  of  the  parties, 
or  something  which  they  have  said  or  done  may  easily 
shift  this  burthen  to  their  antagonist,  and  hence  arises  the 
law  of  presumptions.  These  vary  in  cogency  from  being 
arbitrary  and  invariable  rules,  enacted  for  special  reasons  by 
the  legislature,  to  being  nothing  more  than  the  inferences, 
•  which  every  one,  who  reasons  at  all,  necessarily  draws  for 
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himself.  Section  114  really  does  no  more  than  place  a  legal 
sanction  on  the  mental  process,  by  which,  in  all  cases  except 
the  few  of  which  the  direct  action  of  the*  senses,  either  onr 
own  or  other  people's,  inform  us, — the  condition  of  belief 
is  produced.  We  may  believe,  for  instance,  that  a  man 
is  in  the  receipt  of  stolen  goods,  either  because  we  saw  him 
receive  them  from  the  thief,  or  because  we  are  told  by  some 
one  who  saw  him  to  do  so ;  but  there  is  another,  less  direct, 
but  far  more  usual,  way  for  the  belief  to  be  produced.  No 
one  has  seen  the  receipt  of  the  stolen  goods ;  none  the  less 
there  are  facts  from  which  it  may  be  properly  inferred,  and 
one  of  them  is  formulated  in  the  provision  in  Section  1 14, 
that  the  Court  may  presume  that  a  man,  who  is  found  in 
possession  of  stolen  goods,  soon  after  the  theft,  and  who 
cannot  account  for  their  possession,  is  either  the  thief  or 
has  received  them,  knowing  them  to  be  stolen :  or,  to  state 
the  proposition  generally,  the  Court  may  infer  the  exist- 
ence of  a  fact,  in  the  absence  of  direct  evidence  of  its 
existence,  if  "  it  thinks  it  likely  to  have  happened,  regard 
being  had  to  the  common  course  of  natural  events,  human 
conduct  and  private  business,  in  their  relation  to  the  par- 
ticular case."  But  this  is  only  a  formal  description  of  the 
process  of  inference,  which  is  momentarily  going  on  in 
every  reasonable  being's  mind. 

121.  With  this  branch  of  the  subject  the  law  of  Evidenoe 
does  not,  further  than  as  above  described,  attempt  to  deal. 
It  is  impossible  to  lay  down  legal  directions  for  the  conduct 
of  a  man's  understanding.  But  it  is  not  to  be  supposed 
from  this  that  the  art  of  reasoning  justly, — the  mental  pro- 
cess by  which  facts  are  marshalled  and  weighed,  proper 
importance  is  given  to  each,  and  the  right  result  ultimately 
arrived  at, — is  one  for  which  no  rules  exist  or  which  can 
be  acquired  at  haphazard.  The  great  majority  of  mankind, 
indeed,  believe  this  to  be  the  case  and  consequently  never 
do  acquire  the  art. 

Even  among  educated  persons  it  is  probable  that  few 
have  ever  systematically  considered  the  laws  of  thought, 
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by  which  their  own  minds  onght  to  be  governed  and 
their  own  beliefs  arrived  at.  In  great  domains  of  human 
thought,  passion,  prejudice,  superstition  or  self-interest 
have  obliterated  the  very  idea  that  reasoning,  to  what- 
ever subject  applied,  is  only  the  correct  use  of  the  avail- 
able material  of  belief,  and  that  our  power  of  reasoning  may 
be  indefinitely  increased  by  rigorous  discipline  and  system- 
atic employment  of  sound  methods,  or  may  be  weakened 
and  degraded  by  carelessness,  neglect  or  self-indulgent 
surrender  to  other  disturbing  influences.  Almost  all  men, 
for  instance,  feel  it  a  duty  to  approach  the  consideration 
of  such  subjects  as  theology  or  politics  with  various  strong 
predilections  of  country  or  race :  and  the  disturbing 
currents  of  sentiment — often  very  barbarous  and  irra- 
tional— which  agitate  the  calm  atmosphere,  in  which  the 
reasoning  process  should  be  performed,  have  been,  and 
are  regarded  with  satisfaction  and  honored  with  applause. 
In  many  portions  of  the  world  the  very  attempt  to  reason 
fairly  on  such  subjects  is  still  denounced  as  a  crime.  On 
the  whole,  it  would  not,  probably,  be  too  much  to  say 
that,  though  of  all  processes  the  most  essential  to  man's 
well-being,  and  the  highest  of  which  he  is  capable,  none 
is  less  systematically  studied,  or  less  seriously  considered 
than  that  by  which  we— each  one  for  himself — draw  the 
conclusions  which  constitute  our  opinion  on  the  highest 
and  lowest  subjects  alike.  Those  who  study  a  law  of 
Evidence  will  do  well  to  remember  that  it  deals  only  with 
one,  and  the  least,  difficult,  branch  of  the  formation  of 
belief,  that  of  defining  its  material  and  the  mode  in  which 
that  material  is  to  be  provided:  The  use  to  be  made  of 
that  material  in  the  Judge's  mind,  when  it  gets  there, 
will  depend  on  mental  and  moral  faculties  and  habits,  which 
belong  to  a  higher  region  than  that  with  which  the  law 
can  deal.  Unless,  these  faculties  and  habits  are  sound  and 
good,  rules  of  evidence,  however  ingenious  and  elaborate, 
will  be  but  of  small  avail.  "  Sincerum  est  nisi  vas,  quod- 
cunque  infundis  acescit ;"  and  unless  the  mental  tribunal, 
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before  which  the  materials  of  belief  are  bright,  is  itself 
an  efficient  machine  for  dealing  with  them,-^n  other  words 
unless  the  Judge  be  a  man  of  well-disciplined  reasoning 
powers,  of  clear  insight,  of  calmness  in  thought,  and  habitual 
patience  and  impartiality, — well  armed  against  the  intel- 
lectual snares,  which  beset  the  course  of  induction,  and, 
above  all,  animated  by  a  deep  sense  of  the  responsibilities 
of  his  position  and  a  conscientious  desire  to  discharge  them 
with  '  justice,  equity  and  good  faith/ — unless  these  condi- 
tions be  present,  no  rules  of  evidence  that  human  ingenuity 
can  contrive,  will  secure  the  great  ends  in  view,  the  as- 
certainment of  the  truth  and  the  decision  of  the  right. 
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INDIAN  EVIDENCE  ACT. 

NO.  I  OF  1872. 

(BBCBIVED   THB   AS8KNT  OF   HIS   EXCKLLENCY   THE   OOVRRNOR  GENERAL 
ON  THE    15TH   MARCH    1872.) 

Amended  by  Act  XVIII  of  1872,  29th  August  1872, 
and  Act  III  of  1891. 


Whkrkas  it  is  expedient  to  consolidate,  define  and  Preamble. 
amend   the  Law  of  Evidence  ;JLt  is  hereby  enacted 
as  follows  : — 


^j&.tt'T?     I. 

RELEVANCY    OP    FACTS. 


CHAPTER  I. 
Prkmminaky. 
1.     This  Act  may  be  called    "  The  Indian  Evi-  Short  title. 
dence  Act,  1872  :"<i> 

It  extends  to  the  whole  of  British  India,<2)  and  Extent. 
applies  to  all  judicial  proceedings  in  or  before  any 
Court,(3)   including   Courts   Martial, (4)   but   not    to  - 
affidavits  presented  to  any  Court  or  officer,  nor  to  \ 
proceedings  before  an  arbitrator ;  and  it  shall  come  commenee- 
into  force  on  the  first  day  of  September  1872.  ment  of  Acfc- 

osroto. 

(1)    The  law  of  Evidence  is  lex  fori— Evidence  is  one  of  those 

matters  which  are  governed  by  the  law  of  the  country  in  which  the 

proceeding  takes  place,  and  not  by  that  of  the  country  where  the 

contract  sued  upon  was  made,  or,  iq  any  other  way,  the  cause  of 

[rep.]  10  in. 
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action  arose.  This  principle  of  law  was  thus  laid  down  by  Lord 
Brougham ;  "  The  law  of  Evidence  is  the  lex  fori  which  governs  the 
Courts.  Whether  a  witness  is  competent  or  not :  whether  a  certain 
matter  requires  to  be  proved  by  writing  or  not :  whether  certain 
evidence  proves  a  certain  fact  or  not :  that  is  to  be  determined  by 
the  law  of  the  country  where  the  question  arises,  where  the  remedy 
is  sought  to  be  enforced,  and  where  the  Court  sits  to  enforce  it." — 
Bain  v.  Whitehaven  and  Ftimees  Junction  Railway  Company,  3  H. 
L.  C,  1. 

(2)  The  Evidence  Act  is  not  included  in  the  list  of  Acts  de- 
clared by  Act  XV  of  1874  to  be  in  force  throughout  the  whole  of 
British  India  " except  the  scheduled  Districts"  and  is  therefore  in 
force  in  every  part  of  British  India  alike. 

(3)  "  Court"  is  defined  by  Section  3. 

(4)  "  Courts  Martial."— This  provision  is  overridden  so  far  as 
regards  European  Courts  Martial  by  Section  127  of  the  Army 
Discipline  and  Regulation  Act,  1881,  44  A  45  Vict.  c.  68,  which  pro- 
vides that  "  a  Court  Marjjjal  under  this  Act  shall  not  as  respects 
the  conduct  of  its  proceedings,  or  the  reception  or  rejection  of  evi- 
dence, or  as  respects  any  other  matter  or  thing  whatsoever,  be 
subject  to  the  provisions  of  the  Indian  Evidence  Act,  1872,  or  to 
any  Act,  law  or  ordinance  of  any  legislature  whatsoever  other  than, 
the  Parliament  of  the  United  Kingdom." 

Section  128  provides  that  "  the  rules  of  evidence  to  be  adopted 
in  proceedings  before  Courts  Martial  shall  be  the  same  as  those 
which  are  followed  in  Civil  Courts  in  England,  and  no  person  shall 
be  required  to  answer  any  question  or  produce  any  document 
which  he  could  not  be  required  to  answer  or  produce  in  similar 
proceedings  before  a  Civil  Court." 

Repeal  of  en-        2-     On  and  from  that  day  the  following  law  shall 
aotmenti-        be  repealed:— 

(1)  All  rules  of  evidence  not  contained   in  any 
Statute,  Act  or  Regulation  in  force  in  any  part  of ' 
British  India  :<!> 

(2)  All  such  rules,  laws  and  regulations  as  have 
acquired  the  force  of  law  under  the  twenty-fifth 
section  of  €  The  Indian  Councils5  Act,  1861,  in  so 
far  a&they  relate  to  any  matter  herein  provided  for  ;<*> 
and 
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(3)  The  enactments  mentioned  in  the  schedule 
hereto,  to  the  extent  specified  in  the  third  column 
of  the  said  schedule. 

But  nothing  herein  contained  shall  be  deemed  to 
affect  any  provision  of  any  Statute,  Act  or  Regula- 
tion in  force  in  any  part  of  British  India  and  not 
hereby  expressly  repealed. 

.NToto. 

(1)  Repeal  of  non-statutory  rules.— This  has  the  effect  of 
repealing  the  whole  of  the  English  Common  Law  on  the  subject  of 
evidence  so  far  as  it  was  in  force  in  British  India.  The  decisions 
of  the  English  Courts  on  points  of  evidence  have,  accordingly,  no 
binding  effect  in  Indian  Courts,  and  can  be  referred  to  only  for  the 
purpose  of  explaining  or  illustrating  the  meaning  of  the  present 
Act  where  this  Act  contains  provisions  similar  to  rules  of  evidence 
in  force  in  England.  This  result  is  recognized  by  the  Judicial 
Committee  of  the  Privy  Council  in  Lekaraj  Kuar  v.  Mahptd  Singh, 
L.E.  7,  I.  A.,70;5Oal.,  754. 

The  Hindu  and  Mohammadan  Laws  abound  in  rules  of  evidence, 
as  e*g.,  to  the  number  of  witnesses  requisite  to  prove  particular 
matters,  the  exclusion  of  certain  witnesses,  and  the  presumption 
to  be  raised  in  certain  cases.  These  rules  do  not  appear  to  have 
been  among  those  portions  of  the  existing  law  of  the  country  which 
the  British  Power  retained  in  force  on  assuming  the  administration 
of  Government.  At  any  rate  since  the  commencement  of  the  pre- 
sent century  the  Courts  have  not  considered  themselves  in  any 
way  bound  by  them.  All  doubt  on  the  subject  was  removed  by 
this  section. 

(3)  Repeal  of  rules,  Ac,  under '  The  Indian  Councils'  Act,'  Sec- 
tion 26.— Clause  (2)  refers  to  various  rules  as  to  evidence  issued 
by  the  Government  in  ••  Nbn -Regulation''  Provinces  previous  to  the 
Indian  Councils'  Act,  1861,  24  &  25  Vic.  c.  67,  and  which  became 
law  by  virtue  of  Section  25  of  that  enactment.  In  the  Punjab,  for 
instance,  there  was  a  special  rule  as  to  the  production  of  a  day- 
book and  ledger  for  proof  of  book-debts.  Other  provisions  of  a  like 
nature  were  in  force  in  other  non-Regulation  Provinces. 

3.  In  this  Act  the  following  words  and  expres-  interpw 
sions  are  used  in  the  following  senses,  unless  a  con-  tfaB  ™ 
trary  intention  appears  from  the  context : — 

"  Court"  includes  all  Judges  and  Magistrates,  afcd  "  court/* 


>reta- 
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all  persous,  except  arbitrators,  legally  authorized  to 
take  evidence.(1) 

"Jiwt."  «  Fact"  means  and  includes — 

(1)  any  thing,  state  of  tilings,  or  relation  of  tilings, 
capable  of  being  perceived  by  the  senses  ;W 

(2)  any  mental  condition  of  which  any  person  is 
conscious. 

IHustratitms. 
(a)     That  there  are  certain  objects  arranged  in  a  certain  order  in 
a  certain  place,  is  a  fact. 
(6)    That  a  man  heard  or  saw  something  is  a  fact, 
(o)    That  a  man  said  certain  words  is  a  fact. 

(d)  That  a  man  holds  a  certain  opinion,  has  a  certain  intention, 
acts  in  good  faith  or  fraudulently,  or  uses  a  particular  word  in  a 
particular  sense,  or  is  or  was  at  a  specified  time  conscious  of  a  par- 
ticular  sensation,  is  a  fact. 

(e)  That  a  man  has  a  certain  reputation  is  a  fact. 

"Relevant"  One  fact  is  said  to  be  relevant  to  another  when 
the  one  is  connected  with  the  other  in  any  of  the 
ways  referred  to  in  the  provisions  of  this  Act  relat- 
ing to  the  relevancy  of  facts.(8) 

"FaoUin  The    expression    "  Facts   in   issue"(4)  means  and 

iWQ0-n  includes— 

any  fact  from  which,  either  by  itself  or  in  connec- 
tion with  other  facts,  the  existence,  non-existence, 
nature,  or  extent  of  any  right,  liability,  or  disability, 
asserted  or  denied  in  any  suit  or  proceeding,  neces- 
sarily follows. 

Explanation. — Whenever,  under  the  provisions 
of  the  law  for  the  time  being  in  force  relating  to 
Civil  Procedure,  any  Court  records  an  issue  of  fact, 
the  fact  to  be  asserted  or  denied  in  the  answer  to 
such  issue,  is  a  fact  in  issue,   # 

Hlu$tration§. 
A  is  accused  of  the  murder  of  B. 
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At  his  trial  the  following  facts  may  be  in  issue : — 

That  A  caused  B's  death ; 

That  A  intended  to  cause  B's  death ; 

That  A  had  received  grave  and  sudden  provocation  from  B  ; 

That  A,  at  the  time  of  doing  the  act  which  caused  B's  death, 
was  by  reason  of  unsoundness  of  mind,  incapable  of  knowing  its 
nature. 

"  Document"  means  any  matter  expressed  or  de-  « Document." 
scribed    upou  any   substance  by   means  of   letters, 
figures,  or   marks,   or   by  more  than  one  of  those 
means,  intended  to  be  used,  or  which  may  be  used, 
for  the  purpose  of  recording  that  matter. 

Illustrations. 
A  writing  is  a  document. 

Words  printed,  lithographed  or  photographed  are  documents. 
A  map  or  plan  is  a  document. 

An  inscription  on  a  metal  plate  or  stone  is  a  document. 
A  caricature  is  a  document. 

"  Evidence"  means  and  includes — (5)  "Evidence." 

(1)  all  statements  which  the  Court  permits  or 
requires  to  be  made  before  it  by  witnesses,  in  rela- 
tion to  matters  of  fact  under  inquiry  : 

such  statements  are  called  oral  evidence ; 

(2)  all  documents  produced  for  the  inspection  of 
the  Court ; 

such  documents  are  called  documentary  evidence. 

A  fact  is  said  to  be  proved  when,  after  consider-  «  pro?ed." 
ing  the  matters  before  it,  the  Court  either  believes 
it  to  exist,  or  considers  its  existence  so  probable  that 
a  prudent  man  ought,  under  the  circumstances  of  the 
particular  case,  to  act  upon  the  supposition  that  it 
exists. (6) 

A  fact  is  said  to  be  disproved  when,  after  consider-  "  Disproved." 
ing  the  matters  before  it,  the  Court  either  believes 
that  it  does  not  exist,  or  considers  its  non-existence 
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so  probable  that  a  prudent  man  ought,  under  the 
circumstances  of  the  particular  case,  to  act  upon 
the  supposition  that  it  does  not  exist. 

"Not  m  A  fact  is  said  not  to  be  proved  when  it  is  neither 

prov  '  proved  nor  disproved. 

OSTotO. 

(1)  "  Court"— The  provisions  of  the  Act,  therefore,  will  apply 
to  Commissions  to  take  evidence  under  the  Civil  Procedure  Code, 
or  under  the  Code  of  Criminal  Procedure,  but  not  to  examinations 
of  witnesses  by  the  Police,  nor,  for  the  reasons  stated  in  note  (4) 
to  Section  1,  to  proceedings  before  European  Courts  Martial. 

A  Registrar  is  a  "  Court*'  within  the  meaning  of  this  section. — 
Kriato  Nath  Koondoo  and  others  v.  T.  F.  Brown  and  others,  I.  L.  R.f 
14  Cal.,  176. 

A  Sub-Registrar  is  a  "  Court"  within  the  meaning  of  this  section. 
— In  the  matter  of  the  Petition  of  Sardhari  Lai,  13  B.  L.  B.,  A  pp., 
p.  40. 

(2)  "  Fact" — is  often  understood  as  denoting  some  event  which 
occurred  or  something  which  was  done,  as  opposed  to  something 
said  or  some  opinion  or  feeling  of  mind  or  body.  This  is  not  the 
sense  in  which  it  is  used  in  the  Act.  Statements,  feelings,  opinions 
and  states  of  mind  are  just  as  much  "facts"  as  any  other  circum- 
stance of  which,  through  the  medium  of  the  senses  or  by  our  own 
self- consciousness,  we  become  aware  ;  and  all,  if  they  comply  with 
the  requirements  of  the  Act  as  to  relevancy,  are  equally  admissible 
for  the  purpose  of  proving  or  disproving  the  matter  to  which  they 
relate. 

(3)  Relevant.— The  various  ways  in  which  one  fact  may  be  so 
related  to  another  as  to  be  relevant  to  it,  are  described  in  Chapter 
II,  Sections  5 — 55. 

(4)  "  Facts  in  issue"— are  facts  out  of  which  some  legal  right, 
liability  or  disability,  involved  in  the  inquiry,  necessarily  arises, 
and  upon  which,  accordingly,  a  decision  must  be  arrived  at.  Sup- 
posing the  inquiry  to  be  whether  A  is  entitled  to  succeed  to  B's 
property  as  his  son,  the  fact  of  A  being  B's  son,  the  facts  of  B's 
death  and  the  existence  of  B's  property,  would  then  be  facts  in 
issue,  because  out  of  them  A's  right  of  succession  necessarily  arises. 
Supposing  the  inquiry  to  be  whether  A  is  liable  to  punishment 
for  having  murdered  B,  the  fact  of  B  having  been  killed  by  A,  the 
fact  of  A's  motives  and  intentions  at  the  time,  the  fact  that  he  did 
it  in  self-defence,  or  by  accident,  or  intentionally,  would  all  be  facts 
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in  issue,  because  out  of  them,  taken  conjointly  with  one  another, 
would  ariBe  A's  liability  to  punishment.  Other  facts  bearing  on  or 
connected  with  these  facts  in  issue  in  any  of  the  manners  pointed 
out  in  Chapter  II,  though  not,  per  *e,  giving  rise  to  A's  liability, 
would  be  relevant  facts. 

(5)  "  Evidence."— As  thus  defined,  "  Evidence"  does  not  include 
the  whole  material  of  the  Judge's  belief ;  for  instance,  a  Magistrate  v 
or  Session  Judge  may  question  the  prisoner,  and  the  prisoner's 
answers  to  the  Magistrate  may  be  used  against  him,  but  they  are 
not  •  evidence'  under  this  definition  as  not  being  made  by  a  witness. 
Where,  however,  the  answers  of  an  accused  person  are  used  against 
him,  as  they  may  be  in  another  trial,  the  record  of  them  would  be 
strictly  "evidence"  as  being  a  "document  produced  for  the  inspec- 
tion of  the  Court."  So  also  would  be  the  examination  of  the  accused  t 
before  the  Committing  Magistrate  when  given  in  evidence  at  the 
Sessions  trial.  Where  one  of  several  accused  persons  makes  a  con-  •>- 
fession  involving  himself  and  some  of  the  co-accused,  it  may  "  be 
taken  into  consideration"  as  against  all  the  persons  so  involved}  see 
post,  Section  30.  Such  statements  are  excluded  from  the  definition 
of  evidence  probably  to  mark  the  smaller  degree  of  credibility,  as 
a  general  rule,  attaching  to  them. 

Besides  the  facts  proved  there  are  also  certain  notorious  facts  of  " 
which  without  proof  the  Court  takes  judicial  notice,  Section  57, 
facts  which  the  parties  admit,  Section  58,  and  facts  which  the  Court  *V 
either  must  or  may  presume. 

Material  objects.— Another  important  ingredient  of  belief  whioh  V 
does  not  fall  within  the  definition  of  '  evidence'  is  the  Judge's  own 
observation  of  the  witness'  demeanor  and  apppearance.  It  has  been 
objected  that  the  Act  omits  reference  to  a  third  class  of  evidence, 
viz.,  the  evidence  of  things  actually  produced  for  the  occular  inspec- 
tion of  the  Court.  Provision  is,  however,  made  for  this  matter  in 
the  last  clause  of  Section  60,  where  it  is  enacted  that  wherever  oral 
evidence  is  given  about  the  existence  or  condition  of  a  material 
thing  other  than  a  document  the  Court  may,  if  it  thinks  fit,  require 
the  production  of  such  material  thing  for  its  inspection.  The 
reason  for  the  omission  of  things  so  produced  as  a  distinct  class  is 
that  they  cannot  form  part  of  the  facts  of  the  case  except  by  means 
of  oral  evidence,  and  so  properly  fall  under  it. 

Carrying  out  the  principle  of  Section  60,  the  Criminal  Procedure 
Code,  Section  218,  directs  the  transmission  to  the  High  or  Sessions 
Court,  by  the  Committing  Magistrate,  of  weapons  or  other  articles 
of  property,  to  which  the  evidence  refers. 

11 
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Judge  not  to  import  his  own  knowledge.— A  Judge  must  proceed  • 
upon  facts  proved,  not  upon  his  own  knowledge  of  particular  facts. 
If  he  wishes  to  import  such  knowledge  into  the  case,  he  must  give 
evidence  as  a  witness.  Such  knowledge,  the  Judicial  Committee 
have  observed,  would,  if  properly  tested,  probably  turn  out  to 
depend  on  mere  hearsay  or  rumour  and  to  be  inadmissible.  Harp 
Penad  v.  Sheq  Dyed,  11  M.  I.  A.,  213. 

Local  Investigation.— A  Judge,  however,  in  civil  cases,  and  the 
Jury  and  Assessors  in  criminial  cases,  Cr.  P.  C,  s.  293,  may  inspect 
the  locality  with  which  the  evidence  is  concerned. 

Where  the  presiding  officer  of  a  Court  makes  a  local  investiga-  « 
tion  in  a  suit,  the  result  of  the  investigation  ought  to  be  put  on  the 
record,  in  order  that  the  parties  may  see  what  the  Court  considers 
to  have  been  established  by  it.  The  result  of  such  investigation* 
though  not  evidence  within  the  meaning  of  the  Evidence  Act,  must 
be  taken  into  consideration,  and  on  appeal,  a  Court  ought  not  to 
disregard  it.  Jay  Coomarand  another  v.  Lola  Bundhoo  Loll,  12  Cal. 
L.  B.,  490. 

(6)  ''  Proved." — Absolute  certainty,  amounting  to  demonstration, 
is  seldom  to  be  had  in  the  affairs  of  life,  and  we  are  frequently 
obliged  to  act  on  degrees  of  probability  which  fall  very  far  short 
of  it  indeed.  Practical  good  sense  and  prudence  consist  mainly  in 
judging  aright  whether  in  each  particular  case  the  degree  of  pro- 
bability is  so  high  as  to  justify  one  in  regarding  it  as  certainty  and 
acting  accordingly.  A  merchant  receives  intelligence  that  some 
firm  is  solvent,  or  that  the  rate  of  exchange  will  vary,  or  that  some 
change  in  the  tariff  will  be  introduced:  a  General  gets  some  inform- 
ation about  the  movements  or  resources  of  the  enemy :  the  success 
of  either  will  depend  on  his  judging  soundly  and  well  when  he 
ought  to  act  on  the  assumption  that  what  he  hears  is  true,  or  when 
prudence  bids  him  assume  it  to  be  false.  If  he  waited  for  absolute 
certainty,  he  would  never  act  at  all.  In  like  manner  all  that  a 
Judge  need  look  for  is  such  a  high  degree  of  probability  that  a 
prudent  man,  in  any  other  transaction  where  the  consequences  of 
mistake  were  equally  important,  would  act  on  the  assumption  that 
the  thing  was  true.  The  section  is  so  worded  as  to  provide  for  two 
conditions  of  mind,  first,  that  in  which  a  man  feels  absolutely  certain 
of  a  fact,  in  other  words  "believes  it  to  exist ;"  and,  secondly,  that 
in  which,  though  he  may  not  feel  absolutely  certain  of  a  fact,  he 
thinks  it  so  extremely  probable  that  a  prudent  man  would,  under 
the  circumstances,  act  on  the  assumption  of  its  existence. 

A  distinction  has  sometimes  been  drawn  between  the  probative 
effects  of  evidence  in  civil  and  in  criminal  cases,  and  the  doctrine 
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has  been  laid  down  that  a  fact  may  be  regarded  as  proved  for  civil 
purposes,  though  the  evidence  would  not  sustain  it  for  the  purpose 
of  a  criminal  conviction.  "There  is,"  says  Mr.  Best,  (§95)  "a 
strong  and  marked  difference  as  to  the  effect  of  evidence  in  civil 
and  criminal  proceedings."  In  the  former,  a  mere  preponderance  / 
of  probability,  due  regard  being  had  to  the  burden  of  proof,  is  a 
sufficient  basis  of  decision ;  but  in  the  latter,  especially  when  the 
offence  charged  amounts  to  treason  or  felony,  a  much  higher  degree 
of  assurance  is  required.  The  serious  consequences  of  an  erroneous 
condemnation  both  to  the  accused  and  society,  the  immeasurably 
greater  evils  which  flow  from  it  than  from  an  erroneous  acquittal, 
have  induced  the  laws  of  every  wise  and  civilized  nation  to  lay 
down  the  principle,  though  often  lost  sight  of  in  practice,  that  the 
persuasion  of  guilt  ought  to  amount  to  a  moral  certainty  or,  as  an 
eminent  Judge,  still  living,  expressed  it,  '  such  a  moral  certainty 
as  convinces  the  minds  of  the  tribunal,  as  reasonable  men,  beyond 
all  reasonable  doubt.' 

The  true  ground  of  the  distinction  between  civil  and  criminal 
proceedings  in  this  respect  appears  to  be  that  in  civil  proceedings  2. 
the  Court  must  decide  for  one  party  or  another,  and  may  conse- 
quently have  to  declare  one  party's  right  on  what  it  feels  to  be  very 
inadequate  grounds :  but  in  criminal  cases  it  is  no  question  of 
balancing  conflicting  rights,  but  of  deciding  whether  the  facts  raise 
a  strong  enough  probability  of  the  prisoner's  guilt  to  justify  his 
punishment.  The  present  section  lays  down  the  rule  that  the  pro- 
bability in  civil  and  criminal  cases  alike  must  be  such  that  a 
prudent  man  ought,  in  the  circumstances  of  the  case,  to  act  on  the 
supposition  of  the  thing  being  true. 


4.     Whenever  it  is  provided  by  this  Act  that  the  "Mayjpre. 
Court   may  presume  a  fact,  it  may  either  regard  iume* 
such  fact  as  proved,  unless  and  until  it  is  disproved, 
or  may  call  for  proof  of  it. 

Whenever  it   is   directed  by  this  Act  that  the  "Shaiipre- 
Court  shall  presume  a  fact,  it  shall  regard  such  rome*" 
fact  as  proved,  unless  and  until  it  is  disproved. 

When  one  fact  is  declared  by  this  Act  to  be  con-  "Conoinii?e 
elusive  proof  of  another,  the  Court  shall  on  proof  of  pro<rf*' 
the  one  fact  regard  the  other  as  proved,  and  shall 
not  allow  evidence  to  be  given  for  the  purpose  of 
disproving  it. 
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l>Toto. 
Distinction  between  presumptions  of  fact  and  presumptions  of 
law  abolished-— The  effect  of  this  section  is  to  do  away  with  the 
distinction  known  to  English  law  between  presumptions  of  fact  and 
presumptions  of  law:  presumptions  of  fact  being  those  natural  d 
inferences  which  our  experience  of  the  world  around  us  leads  us  to 
draw  from  certain  facts :  presumptions  of  law  being  certain  artin-  . 
cial  inferences  which,  either  from  their  recognized  probability,  or 
for  some  other  cause,  the  law  directs  to  be  drawn  from  certain  facts. 
The  matter  was  further  complicated  by  the  recognition  in  English 
Text  Books  of  a  third  class,  mixed  presumptions  of  law  and  fact, 
cases  in  which  the  presumption  was  partly  natural  and  partly  arti- 
ficial.   Under  the  present  Act  these  distinctions  are  got  rid  of,  and 
all  presumptions  are  made  to  fall  under  one  or  other  of  the  three 
classes  mentioned  in  the  present  section. 

"  May  presume-"— The  first  and  by  far  the  largest  class  includes 
all  those  natural  inferences  which  the  "  common  course  of  natural 
events,  human  conduct  and  private  and  public  business"  suggest  to 
us.  Our  experience  of  the  world,  for  instance,  leadB  us  to  infer  that 
a  man,  who  is  in  possession  of  stolen  goods  shortly  after  the  theft 
and  can  give  no  account  of  them,  either  is  the  thief  or  has  received 
the  goods  knowing  them  to  be  stolen :  our  knowledge  of  the  regu- 
larity with  which  public  business  proceeds  leads  us  to  infer  that  an 
official  act  has  been  regularly  performed  :  our  knowledge  of  human 
nature  leads  us  to  infer  that  a  man,  who  does  not  answer  a  question, 
could  not  answer  it  in  a  manner  favourable  to  himself.  Such  infer- 
ences are  formed,  not  by  virtue  of  any  law,  but  by  the  spontaneous 
operation  of  the  reasoning  faculty  :  all  that  the  law  does  for  them 
is  to  recognize  the  propriety  of  their  being  so  drawn,  if  the  Judge 
think  fit.  The  Court  may  presume  them,  i.e.,  may  either  draw  the 
inference,  which  the  facts  suggest,  at  once,  and  call  on  the  opposite 
party  to  disprove  it,  or  may  refuse  to  draw  the  inference  and  call 
for  proof  of  it,  independently  of  the  facts  by  which  the  inference 
was  suggested.  Thus,  in  the  case  of  a  man  found  in  possession  of 
stolen  goods  shortly  after  the  theft  and  unable  to  account  for  his 
possession,  the  Court  may  either  presume  the  guilt  of  the  accused 
and  throw  upon  him  the  onus  of  proving  his  innocence j  or  it  may 
refuse  to  presume  his  guilt  and  may  throw  upon  the  prosecution 
the  burden  of  proving  it. 

Besides  these  natural  presumptions  there  are  several  instances  of 
presumptions  as  to  documents  dealt  with  in  Sections  §§—88,  and  ftO 
in  which  the  Court  is,  in  like  manner,  empowered  to  throw  the 
burden  of  proof  on  which  party  it  pleases,  to  presume  a  faot  or  to 
call  for  proof  of  it,  as  it  thinks  best*    See  also  §  114. 
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" Shall  presume."— The  next  class  is  of  those  oases  in  which  the 
Court  shcUl  presume  a  fact.    Here  no  option  is  left  to  the  Court,  hut 
it  is  hound  to  take  the  fact  as  proved  until  evidence  is  given  to  dis- 
prove it,  and  the  party  interested  in  disproving  it  must  produce  such 
evidence  if  he  can.    Presumptions  of  this  sort  arise  chiefly  as 
follows :  (1)  where  from  tfre  nature,  ollhe  caj£  the  truth  of  the   ' 
thing  presumed  is  in  a  high  degree  probable,  as,  for  instance,  the 
genuineness  of  a  document  purporting  to  be  the  Gazette  of  India, 
or  of  a  duly  signed  record  of  evidence ;  or  else  (2)  when  it  is  the   a 
ytiffliPf  tf1*  1ftw  *°  a&&ume  certain  things  until  they  are  disproved, 
as,  for  instance,  that  a  document,  called  for  and  not  produced, 
was  duly  stamped,  attested,  and  executed  (Section  89),  or  that 
circumstances  bringing  an  offence  within  the  exceptions  to  the  * 
Indian  Penal  Code  do  not  exist.    (Section  105.)    See  §§^79^5/ 

"  Conclusive  proof  ."—The  third  class  is  of  those  cases  in  which 
one  fact  is  "  conclusive  proof"  of  another.    An  artificial  probative 
effect  is  given  by  the  law  to  certain  facts,  and  no  evidence  is  allow- 
ed to  be  produced  with  a  view  of  combating  that  effect.    These 
cases  generally  occur  where  it  is  against  the  policy  of  Government 
or  the  interests  of  society,  that  a  matter  should  be  further  open  to 
dispute.    Thus  Judgments  of  certain  courts  are  conclusive  proof  of  ' 
the  matters  stated  in  them  (Section  41) :  a  birth  during  a  valid  ': 
marriage  is,  with  certain  exceptions,  conclusive  proof  of  legitimacy : 
and  a  notification  in  the  Gazette  of  India  of  a  cession  of  British  ; 
Territory  is  conclusive  proof  of  a  valid  cession  having  taken  place. 
(Section  113.) 

So  also  Section  5  of  the  Foreign  Jurisdiction  and  Extradition 
Act  provides  that  a  notification  in  the  Gazette  of  the  exercise  of 
powers  of  jurisdiction  by  the  Governor- General  under  the  Act  or 
of  the  delegation  of  such  powers,  shall  be  conclusive  proof  of  the 
matters  stated  in  the  notification. 

Sometimes  a  fact  may  be  "  conclusive  proof  only  in  particular 
eiroum8tances.  For  instance,  a  Bill  of  Lading  in  the  hands  of  a 
consignee  or  indorsee  for  valuable  consideration,  representing 
goods  to  have  been  shipped,  is  conclusive  evidence  of  such  ship- 
ment as  against  the  Master  or  other  person  signing  the  same, 
unless  the  holder  of  the  bill  had  notice  that  the  goods  were  not 
laden.  The  Master  or  other  person  signing  the  bill  may  exonerate 
himself  by  showing  that  the  mistake  was  caused,  without  any 
default  on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or 
holder,  or  some  person  under  whom  the  holder  claims;  Act  IX  of 
1856,  Section  8.  Where  the  Bill  of  Lading  gives  him  clear  notice 
that  the  Master,  upon  whose  signature  he  is  supposed  to  rely,  does 
not  admit  that  the  amount  mentioned  in  the  Bill  of  Lading  was 
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shipped— as  where  the  words  "weight,  contents  and  value  un- 
known" are  inserted — the  Bill  of  Lading  is  not  conclusive  evidence 
against  the  Master  of  the  shipment  of  the  goods  specified  in  the 
Bill  of  Lading.— IF.  Nicol  &  Co.  v.  Castle,  9  Bom.  H.  C.  Bep„  321. 
See  §§41, 112  and  113. 

The  subject  of  presumptions  is  dealt  with  at  length  in  the  note 
to  Section  114. 


Evidence  may 
be  given  of 
faotcinurae 
and  relevant 
fact*. 


CHAPTER   II. 

Of  the  Relevancy  of  Facts. 

5*  Evidence  may  be  given  in  any  suit  or  proceed- 
ing of  the  existence  or  non-existence  of  every  fact 
iu  issue  and  of  such  other  facts  as  are  hereinafter 
declared  to  be  relevant,  and  of  no  others.^ 

Explanation. — This  section  shall  not  enable  any 
person  to  give  evidence  of  a  fact  which  he  is  disen- 
titled to  prove  by  any  provision  of  the  law  for  the 
time  being  in  force  relating  to  Civil  Procedure. 

Illustrations. 

(a)  A  is  tried  for  the  murder  of  B  by  beating  him  with  a  club 
with  the  intention  of  causing  his  death. 

At  A's  trial  the  following  facts  are  in  issue— 
A's  beating  B  with  the  club ; 
A's  causing  B's  death  by  such  beating  ; 
A's  intention  to  cause  B's  death. 

(b)  A  suitor  does  not  bring  with  him,  and  have  in  readiness  for 
production  at  the  first  hearing  of  the  case,  a  bond  on  which  he 
relies.  This  section  does  not  enable  him  to  produce  the  bond  or 
prove  its  contents  at  a  subsequent  stage  of  the  proceedings,  other- 
wise than  in  accordance  with  the  conditions  prescribed  by  the 
Code  of  Civil  Procedure. 

ISTot©. 
(1)  Evidence  may  be  given  of  facts  in  issue  and  relevant  facts 
only. — Relevant  facts  having  been  defined  in  Section  3  as  facts 
connected  with  one  another  in  any  of  the  ways  referred  to  in  the 
provisions  of  the  Act  as  to  relevancy,  the  present  chapter  sets  out 
the  ways  in  which  facts  must  be  connected  with  each  other  in  order 
to  be  relevant ;  and  this  section  lays  down  a  general  rule  as  to  the 
admissibility  of  evidence  by  enacting  that  evidence  may  be  given 
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of  (a)  facts  in  issue,  and  (o)  facts  declared  to  be  relevant,  and  of  no 
others.  As  to  the  meaning  of  "  fact  in  issue/'  see  Section  8.  Each 
of  the  facts  mentioned  in  Illustration  (a)  being  facts  in  issue,  inas- 
much as,  taken  together,  they  establish  the  liability  of  A  to  be 
convicted  of  murder  (see  Section  3),  evidence  of  them  may  be  given. 

The  remaining  sections  of  the  chapter  give  illustrations  of  rele- 
vant fact 8.  The  permission  to  give  evidence  of  relevant  facts 
accorded  in  this  section  must  be  taken  subject  to  the  restrictions 
provided  in  Part  II  as  to  Proof.  For  instance,  an  oral  contract 
between  two  parties  might  be  relevant  under  this  chapter,  but 
evidence  of  it  might  be  excluded,  under  Section  91,  by  the  fact  of 
the  contract  having  been  reduced  to  writing,  or  by  the  fact  of  the 
agreement  being  one  required  by  law  to  be  in  writing.  So,  again, 
a  contemporaneous  oral  modification  of  a  written  contract  might  be 
relevant  under  this  chapter,  but  it  would  be  excluded  by  Section  92. 
In  like  manner  evidence  of  relevant  facts  might  be  excluded  by  the 
rules  as  to  estoppel  in  Chapter  8,  or  by  the  rules  imposing  silence 
on  various  classes  of  persons  contained  in  Sections  121 — 127. 

There  are  some  facts  besides  those  mentioned  in  the  chapter  of 
which  evidence  may  be  given.  The  word  '  hereinafter'  in  the  first 
paragraph,  must  be  read  as  including  not  only  this  Chapter  (Sec- 
tions 5—55,)  but  Sections  145, 146, 148, 153, 155, 156, 157, 158. 

(2)  Provisions  of  Code  of  Civil  Procedure  unaffected.— See 
Civil  Procedure  Code,  1882,  Sections  59,  60,  62,  63, 138  &  139,  as  to 
original  hearings,  and  568  as  to  appeals. 

6.     Facts  which,  though  not  in  issue,  are  so  con-  Relevancy  of 
nected  with  a  fact  in  issue  as  to  form  part  of  the  ^JfJ™? 
same  transaction,  are  relevant,  whether  they  occur-  tmmactioii. 
red  at  the  same  time  and  place  or  at  different  times 
and  places. 

Illustrations. 

(a)  A  is  accused  of  the  murder  of  B  by  beating  him.  Whatever 
was  said  or  done  by  A  or  B  or  the  bystanders  at  the  beating,  or  so 
shortly  before  or  after  it  as  to  form  part  of  the  transaction,  is  a 
relevant  fact. 

(b)  A  is  accused  of  waging  war  against  the  Queen  by  taking 
part  in  an  armed  insurrection  in  which  property  is  destroyed, 
troops  are  attacked,  and  gaols  are  broken  open.  The  occurrence  of 
these  facts  is  relevant,  as  forming  part  of  the  general  transaction, 
though  A  may  not  have  been  present  at  all  of  them. 
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(c)  A  sues  B  f or  a  libel  contained  in  a  letter  forming  part  of  a 
correspondence.  Letters  between  the  parties  relating  to  the  sub- 
ject ont  of  which  the  libel  arose,  and  forming  part  of  the  corres- 
pondence in  which  it  is  contained,  are  relevant  facts,  though  thej 
do  not  contain  the  libel  itself 

(d)  The  question  is  whether  certain  goods  ordered  from  B  were 
delivered  to  A.  The  goods  were  delivered  to  several  intermediate 
persons  successively.    Each  delivery  is  a  relevant  fact. 

OSToto. 
'  Facts  forming  part  of  the  same  transaction.— These  are  facts 
which  are  described  in  the  Text  Books  as  being  part  of  the  "ret 
ge$tce"  The  rule,  as  given  by  Sir  James  Stephen,  is  that  every 
fact  which  is  a  part  of  the  same  "  transaction"  is  relevant  *  and  a 
"  transaction"  is  defined  as  "a  group  of  facts  so  connected  together 
as  to  be  referred  to  by  a  single  legal  name,  as  a  crime,  a  contract, 
a  wrong,  or  any  other  subject  of  inquiry  which  may  be  in  issue."— 
'  Steph.  Digest,  Art.  3.  The  expression  'form  part  of  the  same 
transaction'  is  somewhat  vague,  and  is  intended  to  throw  on  the 
Judge  the  task  of  deciding  whether  the  facts  to  be  proved  and  the 
facte  in  issue  are  so  closely  and  immediately  connected  with  each 
other  as  practically  to  constitute  a  single  group,  each  part  of  which 
must  be  considered  in  order  to  understand  the  rest. 

This  vagueness  corresponds  to  a  similar  uncertainty  in  English 
Law :  "  Whether  any  particular  fact,"  says  Sir  J.  Stephen,  "  is  or 
"is  not  part  of  the  same  transaction  as  the  facts  in  issue  is  a 
••  question  of  law  upon  which  no  principle  has  been  stated  by 
"authority  and  on  which  single  Judges  have  given  different 
"decisions."  This  is  illustrated  by  the  curious  fact  that  there 
was  a  difference  of  opinion  between  Cockburn,  C.  J.,  and  Mr.  Pitt 
Taylor  in  a  case  in  which  the  question  was  whether  A  cut  B's 
throat,  or  whether  B  cut  it  herself,  and  it  was  proposed  to  give  in 
evidence  a  statement  made  by  B,  when  running  out  of  the  room 
immediately  after  her  throat  was  cut.  The  statement  was  not 
allowed  by  the  Chief  Justice  to  be  proved.  Mr.  Pitt  Taylor  main- 
tained that  its  exclusion  was  wrong.  The  statement  would  clearly 
be  relevant  under  Section  32  of  the  present  Act. 

Contemporaneous  statements  are  often,  of  course,  "  facts  form-  j 
ing  part  of  the  transaction"  to  which  they  relate ;  and  might  with 
equal  propriety  be  shown  to  be  relevant  under  this  section,  or  Sec- 
tions 8, 9,  or  14.  Thus,  in  Lord  George  Gordon's  trial  for  treason,  it 
became  necessary  to  enquire  whether  certain  proceedings,  in  which 
a  riotous  mob  was  headed  by  the  accused,  amounted  to  the  effence 
charged ;  and  the  cries  of  the  mob  were  admitted  as  evidence 
against  him.    So,  in  O'Conneli's  trial,  where  the  accused  wae 
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charged  with  summoning  monster  meetings  for  an  illegal  purpose, 
papers  publicly  sold  at  the  meetings,  and  banners  paraded  were 
received  in  evidence  of  their  objects,  though  no  evidence  was  given 
connecting  the  accused  with  the  sale  or  with  the  persons  selling 
— Tayl,  §  387. 

So,  again,  where  the  buyer  bought  of  the  sellers,  stating  that  he  t- 
bought  for  G.  &  Co.,  and,- as  to  his  trustworthiness,  referred  the  ven- 
dors to  B ;  and  in  a  suit  the  question  arose  whether  the  buyer 
bought  on  his  own  behalf  or  on  account  of  G.  &  Co.,  the  Court  of 
Exchequer  held  that  a  letter  from  the  sellers  to  their  agent,  direct- 
ing him  to  make  enquiries  of  B  concerning  the  buyer,  and  stating 
that  they  (the  sellers)  had  sold  the  goods  on  account  of  G.  &  Co., 
was  admissible,  as  part  of  the  "res  gestae99  between  the  buyer  and 
the  sellers,  to  prove  that  the  sellers  had .  sold  on  the  credit  of 
G.  &  Co.,  and  not  on  that  of  the  buyer,  }£ilne  Y.Jjtisler.  31  L.  J., 
Ex.,  257.  Such  a  letter  might  be  shown  to  be  relevant,  according 
to  the  present  Act,  under  this  section,  or  Sections  8,  9,  or  14,  or 
under  Section  21.  Sometimes  acts  may 'form  part  of  the  same  \ 
transaction'  thongh  they  occur  at  distant  places  or  different  times ; 
when,  for  instance,  a  man  committed  three  burglaries  in  one  night,  • 
and  stole  a  shirt  in  one  place  and  left  it  in  another,  evidence  of  all 
these  burglaries  was  admitted,  on  the  ground  that  "if  several  and 
distinct  offences  do  so  intermix  and  blend  themselves  with  each 
other,  the  detail  of  the  party's  whole  conduct  must  be  pursued." 
Per  Lord  Ellenborough,  C.  J.,  in  &_?.  Wkorley,  2  Leach,  983,  985. 

Illustration  (a)  shows  that  the  admissibility  of  statements  of  by-  ■# 
standers  will  depend,  not,  as  is  the  general  rule  in  English  Law,  c 
on  the  question  ^whether  the  party,  against  whom  the  evidence  is 
given,  was  present  when  the  statement  was  made ;  but  on  the  ques- 
tion whether  the  statement  was  made  so  shortly  before  or  after 
the  transaction  as  to  form  part  of  it.  The  mere  fact  of  the  accused 
not  being  present  would  not  be  ground  for  its  exclusion.  Some- 
times such  statements  are  the  best  possible  evidence.  Suppose,  • 
for  instance,  that  the  question  is  whether  A  committed  a  murder 
at  a  particular  house  and  time  :  a  number  of  men  are  sitting  in  a 
room,  one  of  them,  B,  looks  out  of  the  window,  and  says,  "  there 
goes  A ;"  immediately  afterwards  screams  are  heard,  the  men  rush 
out,  and  find  the  murdered  person's  corpse  and  the  murderer  fled- 
B's  statement  would  be  relevant  as  part  of  the  transaction.  It 
would  also  be  admissible  under  Section  157  by  way  of  corroborat- 
ing B's  evidence. 

A  statement  by  a  man,  who  has  been  run  over  by  another,  made 
immediately  after  the  accident  has  been  admitted  in  England  as 
part  of  the  res  gestse.    R.  v.  Foster,  1  C.  &  P.,  325. 

12 
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A  statement  made  by  the  injured  person,  in  the  presence  of  the    i 
accused,  immediately  after  the  commission  of  the  offence,  was  held 
to  be  relevant,  as  part  of  the  res  gestae,  in  Surat  Dhobni,  I.  L.  R., 
10  CaL,  302.    It  would  also  be  relevant  under  Section  8,  Illustra- 
tion (g). 

On  the  analogy  of  this  rule  it  has  been  held  that,  where  from 
the  contiguity  of  two  places  it  may  be  presumed  that  rights,  claim- 
ed over  them  by  a  person,  were  created  by  the  same  transaction, 
the  nature  or  extent  of  the  right  in  one  of  the  places  is  relevant 
for  the  purpose  of  showing  its  nature  or  extent  in  another.  Thua 
when  the  question  is  whether  A,  the  owner  of  one  side  of  a  river, 
owns  the  entire  bed  of  it,  or  only  half  the  bed  at  a  particular  spot, 
the  fact  that  he  owns  the  entire  bed  a  little  lower  down  is  relevant. 
Jones  v.  Williams,  2  M.  &  W.,  326.  So  in  order  to  prove  the  right 
of  the  Lord  of  the  Manor  to  a  slip  of  land  by  the  roadside,  his 
ownership  of  the  slip  of  land  in  other  parts  of  the  same  road  is 
relevant.     Steph^Digest,  Art.  3.    Illustrations  (d)  and  (e). 

FacU  whjoh         »7      Facts  which  are  the  occasion,  cause,  or  effect, 

are  occasion,  ■      _.  .  .  .  '  *•      ,      • 

cauic,  or  effect  immediate  or  otherwise,  of  relevant  facts,  or  facts  m 
Cwue?Uin       issue,  or  which  constitute  the  state  of  things  under 
which  they  happened,  or  which  afforded  an  opportu- 
nity for  their  occurrence  or  transaction,  are  relevant. 

Illustrations. 

(a)  The  question  is,  whether  A  robbed  B. 

The  fac^s  that,  shortly  before  the  robbery,  B  went  to  a  fair  with 
money  in  his  possession,  and  that  he  showed  it,  or  mentioned  the 
fact  that  he  had  it,  to  third  persons,  are  relevant. 

(b)  The  question  is,  whether  A  murdered  B. 

Marks  on  the  ground,  produced  by  a  struggle  at  or  near  the  place 
where  the  murder  was  committed,  are  relevant  facts. 

(c)  The  question  is,  whether  A  poisoned  B. 

The  state  of  B's  health  before  the  symptoms  ascribed  to  poison, 
and  habits  of  B,  known  to  A,  which  afforded  an  opportunity  for  the 
administration  of  poison,  are  relevant  facts. 

Facts  which  are  the  occasion,  cause,  or  effect  of  facts  in  issue. 

—Every  fact  is  connected  with  numberless  other  facts  by  ties  more 
or  less  close.  It  may  often  be  difficult  for  a  Judge  to  say  whether 
a  fact  can  or  cannot  be  properly  said  to  "  form  part  of  a  transac- 
tion" within  the  meaning  of  Section  6.  Section  7  meets  this  dif- 
ficulty by  embracing  a  larger  area  of  facts.    Leaving  the  tranaac- 
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tion  itself,  it  provides  for  the  admission  of  several  classes  of  facts, 
which,  though  not,  possibly,  forming  park  of  the  transaction,  are 
yet  connected  with  it  in  particular  modes,  and  so  are  relevant  when 
the  transaction  itself  is  under  inquiry.  These  modes  of  connection  v 
are  (1),  as  being  the  occasion  or  cause  of  a  fact ;  (2),  as  being  its 
effect ;  (3),  as  giving  opportunity  for  its  occurrence  ;  (£),  as  consti- 
tuting the  state  of  things  under  which  it  happened.  They  are  in 
truth  different  aspects  of  causation,  and  the  reason  for  the  admis- 
sion of  facts  of  this  nature  is  that,  if  you  want  to  decide  whether  a 
thing  occurred  or  not,  almost  the  first  natural  step  is  to  see  whether 
there  were  facts  at  hand  calculated  to  produce  or  afford  opportunity 
for  its  occurrence,  or  facts  which  its  occurrence  was  calculated  to 
produce.  In  order,  moreover,  properly  to  appreciate  a  fact  it  is 
necessary  to  know  the  state  of  things  in  which  it  occurred.  For  all 
these  points  the  present  section  provides. 

Illustration  (a)  is  an  instance  of  facts  relevant  as  giving  occasion 
or  opportunity :  (o)  of  facts  constituting  an  effects  (e)  of  facts  con* 
stituting  the  state  of  things  under  which  an  alleged  fact  happened. 

In  the  trial  of  Captain  Donnellan  for  poisoning  Sir  Theodosius  v 
Boughton  with  distilled  laurel  water,  *it  was  proved  that  Sir 
Theodosius  was  ill  at  the  time  of  a  trifling  complaint  for  which  he 
was  taking  medicine ;  that  laurel  leaves  were  to  be  had  in  the 
garden ;  that  the  accused  frequently  practiced  distillation  in  a 
room  which  he  kept  locked  up  :  that  Sir  Theodosius  used  to  lock 
up  the  phials  containing  his  medicine  in  an  inner  room ;  and  that, 
having  on  one  occasion  forgotten  to  take  it,  he  was  recommended 
by  Donnellan  to  leave  it  in  an  outer  room ;  that  Donnellan  had  an 
interest  in  Sir  Theodosius*  death,  and  took  opportunities  of  falsely 
representing  his  health  to  be  far  worse  than  it  really  was.  All 
these  would  be  relevant  facts  under  this  and  the  following  section. 
— Benth.  Rationale  Evid.,  vii,  19.  See  also  Sir  J.  Stephen's  analysis 
of  the  grounds  on  which  Mr.  Froude  believes  that  Mary  Queen  of 
Scots  murdered  her  husband,  given  in  his  speech  quoted  in  the 
Appendix,  p.  385. 

8-     Any  fact  is  relevant  which  shows  or  consti-  Motive,  prepa- 
tutes  a  motive  or  preparation  for  any  fact  in  issue  JJJ^J^J, 
or  relevant  fact.  ■ubseqnent 

conduct. 

The  conduct  of  any  party,  or  of  any  agent  to 
any  party,  to  any  suit  or  proceeding  in  Reference  to 
such  suit  or  proceeding,  or  in  reference  to  any  fact 
in  issue  therein  or  relevant  thereto  and  the  conduct 
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of  any  person  an  offence  against  whom  is  the  sub- 
ject of  any  proceeding,  is  relevant,  if  such  conduct 
influences  or  is  influenced  by  any  fact  in  issue  or 
relevant  fact/and  wjiether  it  was  previous  or  subse- 
quent thereto.(1) 

Explanation  1. — The  word  "  conduct'*  in  this  sec- 
tion does  not  include  statements,  unless  those  state- 
ments accompany  and  explain  acts  other  than  state- 
ments :  but  this  explanation  is  not  to  affect  the  rele- 
vancy of  statements  under  any  other  section  of  this 
AcU2> 

Explanation  2. — When  the  conduct  of  any  person 
is  relevant,  any  statement  made  to  him  or  in  his 
presence  and  hearing,  which  affects  such  conduct,  is 
relevant/** 

Illustrations. 

(a)  A  is  tried  for  the  murder  of  B. 

The  f apts  that  A  murdered  C,  that  B  knew  that  A  had  murdered 
C,  and  that  B  had  tried  to  extort  money  from  A  by  threatening  to 
make  his  knowledge  public,  are  relevant. 

(b)  A  sues  B  upon  a  bond  for  the  payment  of  money.  B  denies 
the  making  of  the  bond. 

The  fact  that,  at  the  time  when  the  bond  was  alleged  to  be  made, 
B  required  money  for  a  particular  purpose,  is  relevant. 

(c)  A' is  tried  for  the  murder  of  B  by  poison. 

The  fact  that,  before  the  death  of  B,  A  procured  poison  similar  to 
that  which  was  administered  to  B,  is  relevant. 

(d)  The  question  is  whether  a  certain  document  is  the  will  of  A. 
The  facts  that,  not  long  before  the  date  of  the  alleged  will,  A 

made  inquiry  into  matters  to  which  the  provisions  of  the  alleged 
will  relate,  that  he  consulted  vakils  in  reference  to  making  the  will, 
and  that  he  caused  drafts  of  other  wills  to  be  prepared,  of  which 
he  did  not  approve,  are  relevant. 

(e)  A  is  accused  of  a  crime. 

The  facts  that,  either  before,  or  at  the  time  of,  or  after  the 
alleged  crim^A  provided  evidence  which  would  tend  to  give  to 
the  facts  of  the  case  an  appearance  favourable  to  himself,  or  that 
he  destroyed  or  concealed  evidence,  or  prevented  the  presence  or 
procured  the  absence  of  persons  who  might  have  been  witnesses, 
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or  suborned  persons  to  give  false  evidence  respecting  it,  are  rele- 
vant. 

(/)    The  question  is,  whether  A  robbed  B. 

The  facts  that,  after  B  was  robbed,  0  said  in  A's  presence — '  the 
police  are  coming  to  look  for  the  man  who  robbed  B,' — and  that 
immediately  afterwards  A  ran  away,  are  relevant. 

(g)    The  question  is,  whether  A  owes  B  rupees  10,000. 

The  facts  that  A  asked  0  to  lend  him  money,  and  that  D  said  to 
C  in  A's  presence  and  hearing — •  I  advise  you  not  to  trust  A,  for  he 
owes  B  10,000  rupees,' — and  that  A  went  away  without  making 
any  answer,  are  relevant  facts. 

(h)    The  question  i6,  whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning  him 
that  inquiry  was  being  made  for  the  criminal,  and  the  contents  of 
the  letter,  are  relevant. 

(t)    A  is  accused  of  a  crime. 

The  facts  that,  after  the  commission  of  the  alleged  crime,  be,    » 
absconded,  or  was  in  possession  of  property  or  the  proceeds  of  pro- 
perty acquired  by  the  crime,  or  attempted  to  conceal  things  which 
were  or  might  have  been  used  in  committing  it,  are  relevant. 

(j)    The  question  is,  whether  A  was  ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  com- 
plaint relating  to  the  crime,  the  circumstances  under  which,  and 
the  terms  in  which,  the  complaint  was  made,  are  relevant. 

The  fact  that,  without  making  a  complaint,  she  said  that  she  had 
been  ravished  is  not  relevant  as  conduct  under  this  section,  though 
it  may  be  relevant 

as  a  dying  declaration  under  section  thirty-two,  clause  (1),  or 

as  corroborative  evidence  under  section  one  hundred  and  fifty- 
seven. 

(k)    The  question  is,  whether  A  was  robbed. 

The  fact  that,  soon  after  the  alleged  robbery,  he  made  a  com- 
plaint relating  to  the  offence,  the  circumstances  under  which,  and 
the  terms  in  which  (4),"the  complaint  was  made,  are  relevant. 

The  fact  that  he  said  he  had  been  robbed  without  making  any 
complaint  is  not  relevant  as  conduct  under  this  section,  though  it 
may  be  relevant 

as  a  dying  declaration  under  section  thirty-two,  clause  (1),  or 

as  corroborative  evidence  under  section  one  hundred  and  fifty- 
seven. 

ISToto. 
(1)    Motive,  preparation,  and  conduct — This  section  is  an  am* 
•  plification  of  the  preceding  one.    In  the  consideration  of  tfie  cause 
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or  occasion  of  a  fact,  or  the  state  of  things  nnder  which  it  hap- 
pened, nothing  can  be  more  material  than  to  know  whether  any 
person  had  an  interest  in  its  happening,  or  took  any  measures 
calculated  to  bring  it  about.  Thus  motive  and  preparation  become 
of  the  utmost  importance.  If  A  is  found  murdered,  the  fact  that 
B  had  a  Btrong  motive  for  wishing  A  dead  is,  so  far  as  it  goes,  a 
piece  of  evidence  against  B.  So,  if  A  is  poisoned  with  arsenic, 
the  fact  that  B,  shortly  before,  procured  arsenic,  or  made  arrange- 
ments by  which  he  would  have  access  to  A's  food,  points,  in  a 
measure,  to  B  being  the  pdisoner,  and  would  be  a  relevant  fact  at 
his  trial. 

Of  the  Illustrations,  (a)  and  (b)  show  motive ;  (c)  and  (d)  pre- 
paration ;  (e)  and  (i)  show  conduct  of  a  party  to  the  proceeding  in 
reference  thereto;  (/)  (g)  and  (h)  are  specimens  of  statements 
made  to  or  in  the  hearing  of  a  person,  whose  conduct  is  relevant, 
influencing  such  conduct ;  {j)  and  (k)  are  specimens  of  statements 
accompanying  and  explaining  the  conduct  of  a  person,  an  offence 
.against  whom  is  being  enquired  into.  The  absence  of  the  accused 
at  the  time  when  a  complaint  is  made  against  him,  in  cases  coming 
within  Illustration  (fc),  does  not  affect  the  relevancy  of  such  com- 
plaint and  therefore  does  not  exclude  it.  Reg.  v.  Macdonald, 
10  B.  L.  K.,  App.,  2.  The  statement  becomes  relevant  under  this 
section,  as  accompanying  and  explaining  the  conduct  of  the  party 
in  making  a  complaint.  By  English  law  the  details  of  the  state- 
ment in  such  cases  can  be  elicited  only  in  cross-examination.—  *X" 
Tayl.,  §  519.  This  restriction  will  not  apply  to  proceedings  regu- 
lated by  the  present  Act. 

An  act  may  often  be  relevant  as  showing  motive  or  preparation 
though  it  is  entirely  distinct  from  the  transaction  under  enquiry : 
for  instance,  where  an  action  on  a  policy  of  insurance,  effected  by 
a  person  on  his  own  life,  was  defended  on  the  ground  that  he  had 
no  interest  in  the  policy,  the  fact  that,  previous  to  the  insurance, 
the  deceased  had  consulted  another  person  about  effecting  a  policy 
on  his  own  life  was  admitted.  Shilling  v.  The  Accidental  Death 
Company,  4  Jur.,  N.  S.,  244.  Such  a  fact  would  be  relevant  under 
the  present  Bection. 

(2)  Statements  accompanying  and  explaining  acts.— Express 
provision  is  made  for  statements  of  various  kinds ;  Section  10,  deals 
with  statements  by  conspirators ;  Section  14,  statements  showing 
state  of  mind  or  body,  Illustrations  (&)  U)  (m);  Sections  17 — 31, 
admissions ;  Sections  32 — 38,  various  statements  by  deceased  per- 
sons and  others;  Sections  155  and  157,  former  statements  of  wit- 
nesses. The  present  section  admits  statements  only  so  far  as  they 
accompany  and  explain  acts.    Thus  in  (j)  if  a  woman  goes  and  makes 
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a  complaint  to  her  parents  or  other  person  of  having  been  raped, 
the  fact  of  such  a  complaint  having  been  made  is  relevant  nnder 
this  section,  and  so  is  what  she  said  in  so  complaining.  Her  mere 
statement  of  having  been  ravished,  apart  from  the  act  of  making  a 
complaint,  wonld,  so  far  as  the  present  section  is  concerned,  be  in- 
admissible; bat  it  would  probably  be  relevant  under  one  or  other 
of  the  provisions  just  mentioned.  Statements  in  the  nature  of  a 
confession  by  a  prisoner  which  led  to  the  discovery  of  stolen  pro- 
perty are  not  admissible  as  evidence  of  conduct  under  this  section 
which  must  be  read  in  connection  with  Sections  25  &  26  post.  Queen 
Empress  v.  Nana,  I.  L.  R.,  14  Bora.,  260. 

(3)  Statements  affecting  conduct—The  provision  contained  in 
Explanation  2  lets  in  an  important  class  of  statements,  those,  namely, 
made  to  or  in  the  presence  of  a  party  whose  conduct  is  in  question, 
and  which  can  be  shown  in  any  way  to  affect  such  conduct.  The 
Illustrations  given  in  (/)  (g)  and  (h)  show  how  important  such  state- 
ments may  be  in  throwing  light  upon  a  person's  motives,  intention, 
good  faith,  &c.  Silence  is,  in  certain  circumstances,  tantamount  to 
assent.  Thus,  where  a  Judge  at  a  trial  made  a  proposal  as  to  the 
course  of  proceedings,  in  the  presence  of  counsel  who  raised  no 
objection,  it  was  held  not  open  to  counsel  subsequently  to  question 
the  propriety  of  the  course  to  which  he  had  impliedly  given  his 
assent ;  Morrish  v.  Murrey,  13  M.  and  W.,  52 :  so,  "  if  a  client  be 
present  in  Court  and  stand  by  and  see  his  solicitor  enter  into  terms 
of  an  agreement,  he  is  not  at  liberty  afterwards  to  repudiate  it." 
Per  Sir  J.  Romilly,  M.  R.,  in  Swinfen  v.  Swinfen,  24  Beav.,  549,  559. 
Care  must,  however,  be  taken  not  to  apply  the  doctrine  that  "  He 
who  keeps  silence,  consents"  too  freely,  or  to  infer  that  because  a 
man  does  not  choose,  on  a  particular  occasion,  to  deny  the  truth  of 
a  thing,  be  is  to  be  taken  as  impliedly  admitting  it.  A  more  correct 
statement  of  the  rule  to  be  applied  to  such  cases  is  "  Qui  tacet  non 
utique  fatetur,  sed  tamen  verum  est  eum  non  negare."  There  is,  it  is 
true, the  fact  that  the  person  has  not  denied  the  statement, but  there 
may  be  excellent  reasons  for  his  refraining  from  so  doing.  A 
statement  may  be  a  mere  impertinence  and  best  rebuked  by  silence 
and  especially  when  the  observations  are  not  addressed  to  a  man 
himself,  but  are  merely  made  in  his  presence,  he  may  be  under  no 
obligation  to  take  any  notice  of  them.  This  is  still  more  the  case 
when  the  statement  is  made,  not  by  a  person  interested  in  the  pro- 
ceedings, but  by  a  mere  stranger.  In  such  a  case  it  may  naturally 
be  left  uncontradicted,  and  a  Judge  would  be  acting  very  rashly 
who  inferred  acquiescence  from  silence.  Again,  statements  may 
be  made  in  a  man's  presence,  to  which,  from  the  circumstances  of 
the  case,  he  has  no  opportunity  of  replying,  and  as  to  which,  there- 
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fore,  no  inference  can  be  drawn  from  his  silence,  *.$.,  depositions 
in  Court.  In  the  same  way,  statements  to  a  man  by  letter  may 
often  be  shown  to  affect  his  conduct  and  may  be  most  useful  in 
explaining  it :  but  here  again  great  caution  is  necessary  in  drawing 
any  inference  from  his  silence.  "  What  is  said  to  a  man  before  his 
face,"  observed  Lord  Tenterden  in  Fairlie  v.  Denton,  8  C.  A  P.,  103, 
•'  he  is  in  some  degree  called  on  to  contradict,  if  he  does  not 
acquiesce  in  it ;  but  the  not  answering  a  letter  is  quite  different ; 
and  it  is  too  much  to  say,  that  a  man,  by  omitting  to  answer  a  letter, 
at  all  events,  admits  the  truth  of  the  statements  that  letter  con- 
tains."— Tayl.,  §  735. 

But  the  statements  whether  oral  or  written  must  be  shown  "  to 
affect  the  conduct"  of  the  person  to  whom  they  are  made,  and,  there- 
fore, mere  statements  to  a  person,  which  cannot  be  shown  to  be  in 
any  way  connected  with  or  to  bear  upon  his  conduct,  would  be 
inadmissible.  This  point  was  much  discussed  in  the  well  known 
case  of  Wright  v.  Doe  d.  Tatham,  7  A.  &  E.,  313,  where  the  question 
was  as  to  the  sanity  of  a  testator  at  the  time  of  making  his  will  and 
as  to  the  admissibility  of  certain  letters  addressed  to  the  testator, 
but  not  shown  to  have  been  acted  upon  by  him,  as  evidence  of  his 
sanity.  "  In  order  to  determine  that  question,"  said  Tindal,  C.  J., 
(page  400)  "  I  conceive  all  that  was  said,  written,  or  done  by  the 
testator  himself  at  any  time  during  such  period  was  the  most  direct 
and  the  best  evidence  to  ascertain  the  state  of  his  understanding ; 
and  that  the  next  in  degree,  because  intimately  connected  with  it, 
would  be  all  that  was  said  to  him,  written  to  him,  and  done  to  him 
during  the  same  period,  by  his  friends  and  others  who  had  access  to 
him,  provided  always,  that  what  was  so  said,  written,  or  done  to  him  by 
others,  is  shown  to  have  come  to  his  actual  knowledge ;  but  I  consider 
this  condition  to  be  indispensable  as  to  the  admissibility  of  this 
second  class  of  evidence ;  for,  as  to  what  was  said  by  others  but  not 
heard  by  the  party  whose  understanding  is  the  subject-matter  of 
enquiry,  or  written  by  others,  but  which  never  reached  him,  or  done 
by  others  but  never  known  by  him  to  have  been  done,  it  appears  to 
me  that  such  speaking  or  such  writing,  or  such  acting,  can  amount 
to  no  more  than  an  expression  of  the  opinion  of  the  speaker,  or  the 
writer,  or  the  actor,  and  that  such  opinion,  not  having  been  given 
upon  oath,  and  not  being  subject  to  cross-examination  as  to  the 
grounds  upon  which  it  was  originally  formed  or  continued,  cannot, 
on  that  account,  be  deemed  admissible  in  evidence."  In  Explan- 
ation 2  of  the  present  section  the  words  "  statement  made  to  him" 
would,  of  course,  include  letters  addressed  to  a  person  and  shown 
to  have  come  to  his  knowledge.  The  relevancy  of  such  letters 
would  depend  upin  whether  they  could  be  shown  in  any  way  to  be 
such  as  to  affect  his  conduct. 
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In  Sir  J.  Stephen's  Digest,  Art.  8,  declares  the  relevancy  of 
statements  made  in  a  person's  presence  and  hearing  "  by  which 
his  conduct  is  likely  to  have  been  affected ;"  and  this  is  no  doubt 
the  more  correct  expression  '  Affects '  in  the  section  must  be  read 
as  equivalent  to  'has  a  bearing  upon.'  Sometimes  as,  e.g.t  in 
Illustration  (g)  the  point  is  that  a  person's  conduct  is  not  affected, 
in  the  sense  of  being  modified,  inasmuch  as  he  allows  a  statement 
to  go  uncontradicted. 

(4)  It  was,  at  one  time,  held  in  England  that  the  witnesses  for 
the  prosecution  were  not  at  liberty  to  disclose  the  details  of  the 
complaint,  but  must  leave  them  to  be  checked  in  cross-examin- 
ation. Illustration  (k)  accordingly  shows  that  this  rule  is  not  to 
apply  in  India. 

9.    Facts  necessary  to  explain  or  introduced  a  fact  Facts  nece*. 
in  issue  or  relevant  fact,  or  which  support  or  rebut ^o^trod»cem 
an  inference'*)  suggested  by  a  fact  in  issue  or  relevant  l0le?ant  Uoi9- 
fact,  or  which  establish  the  identity  of  any  thing  or  • 
person  whose  identity  is  relevant,  or  fix  the  time  or* 
place  at  which  any  fact  in  issue  or  relevant  fact  hap- 
pened,  or  which  show  the  relation  of  parties  by* 
whom  any  such  fact  was  transacted,  are  relevant  in 
so  far  as  they  are  necessary  for  that  purpose. 

Illustrations. 

(a)  The  question  is  whether  a  given  document  is  the  will  of  A. 
The  state  of  A's  property  and  of  his  family  at  the  date  of  the 

alleged  will  may  be  relevant  facts. 

(b)  A  sues  B  for  a  libel  imputing  disgraceful  conduct  to  A. 
B  affirms  that  the  matter  alleged  to  be  libellous  is  true. 

The  position  and  relations  of  the  parties  at  the  time  when  the 
libel  was  published  may  be  relevant  facts  as  introductory  to  the 
facts  in  issue. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter 
unconnected  with  the  alleged  libel  are  irrelevant,  though  the  fact 
that  there  was  a  dispute  may  be  relevant  if  it  affected  the  relations 
between  A  and  B. 

(c)  A  is  accused  of  a  crime. 

The  fact  that,  soon  after  the  commission  of  the  crime,  A  abscond- 
ed from  his  house,  is  relevant,  under  section  eight,  as  conduct 
subsequent  to  and  affected  by  facts  in  issue. 

The  fact  that,  at  the  time  when  he  left  home,  he  had  sudden  and 
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argent  business  at  the  place  to  which  he  went,  is  relevant  as  tend- 
ing to  explain  the  fact  that  he  left  home  suddenly. 

The  details  of  the  business  on  which  he  left  are  not  relevant, 
except  in  so  far  as  they  are  necessary  to  show  that  the  business  was 
■udden  and  urgent. 

(d)  A  sues  B  for  inducing  C  to  break  a  contract  of  service  made 
by  him  with  A.  C,  on  leaving  A*s  service,  says  to  A — '  I  am  leaving 
you  because  B  has  made  me  a  better  offer.'  This  statement  is  a 
relevant  fact  as  explanatory  of  C's  conduct,  which  is  relevant  as  a 
fact  in  issue. 

(e)  A,  accused  of  theft,  is  seen  to  give  the  stolen  property  to  B, 
who  is  seen  to  give  it  to  A's  wife.  B  says,  as  he  delivers  it — '  A 
says  you  are  to  hide  this/  B's  statement  is  relevant  as  explana- 
tory of  a  fact  which  is  part  of  the  transaction. 

(/)  A  is  tried  for  a  riot  and  is  proved  to  have  marched  at  the 
head  of  a  mob.  The  cries  of  the  mob  are  relevant  as  explanatory 
of  the  nature  of  the  transaction. 

ISTot©. 

(1)  Facts  explanatory  of  relevant  facts.— Having,  in  the  pre- 
vious sections,  disposed  of  facts  which  are  relevant  as  having,  in  one 
way  or  other,  caused  a  fact  relevant  or  in  issue,  or  constituted  the 
state  of  things  under  which  it  occurred,  we  now  come  to  facts 
which  are  relevant  either  Q)  as  explaining  or  introducing  a  fact  -v 
relevant  or  in  issue,  of  which  Illustrations  are  given  in  (a)  {b)  (d)  (e)  - 
and  (/) ;  or,  (2)  as  supporting  or  rebutting  an  inference  suggested 
by  any  such  fact,  as  in  Illustration  (c)  where  evidence  may  be  given 
of  facts  to  rebut  the  inference  suggested  by  A's  sudden  departure  ;  ^ 
or  (3)  to  establish  the  identity  of  any  person,  or  to  fix  the  time  or 
place  at  which  anything  happened,  when  these  points  are  relevant 
or  in  issue :  or  (4)  to  show  the  relation  of  the  parties.  As  sections  \' 
7  and  8  provided  for  facts  causative  of  a  fact  relevant  or  in  issue, 
this  section  may  be  said  generally  to  provide  for  facts  explanatory 
of  any  such  fact.  It  will  be  observed  that,  if  a  statement  can  be 
shown  to  be  thus  explanatory,  it  is  admissible,  perfectly  irrespec- 
tive of  whether  the  person  against  whom  it  is  given  heard  it  or  was 
present  when  it  was  made.  Thus,  in  Illustrations  (d)  (e)  and  (/) 
the  person  affected  may  have  been  perfectly  unconscious  of  the 
statement :  none  the  less  is  it  admissible  against  him  as  explana- 
tory of  a  fact  in  issue  or  relevant. 

It  has  been  objected  that  "  to  allow  such  statements  to  be  rele- 
vant, without  some  proof  of  authority  given,  by  the  parties  to  be 
affected,  to  those  making  the  statements,  is  to  introduce  a  danger- 
ous innovation,  whereby  persons  may  suffer  in  life,  person  or 
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property,  by  statements  put  into  their  mouths  from  behind  their 
backs:  a  principle  which  the  Law  of  Evidence  has  hitherto 
eschewed."  Whether  this  is  a  dangerous  innovation  is  a  matter  of 
opinion:  the  framers  of  the  Act  apparently  thought  otherwise. 
They  may  have  considered  that,  though  such  statements  might 
weigh  heavily  against  a  man  on  some  occasions,  they  might  weigh 
strongly  in  his  favor  on  others,  and  that,  if  evidence  of  a  fact  is 
to  be  given  at  all,  it  is  desirable  that  what  was  said  about  it  at  the 
time  of  its  occurrence  should  be  proved  as  well  as  the  other  parts 
of  the  transaction.  At  any  rate  there  is  no  question  as  to  their 
admissibility  under  the  present  section. 

(2)  Pacts  which  support  or  rebut  an  inference  suggested  by 
relevant  facts.— It  is  frequently  of  the  utmost  importance  to  get  rid 
of  inferences  which  the  facts  of  the  case,  unexplained,  legitimately 
suggest.  In  Illustration  (c)  it  was  material,  as  bearing  on  A's  inno- 
cence, for  him  to  explain  his  sudden  departure.  Circumstances 
often  so  occur  as  to  raise  a  strong  suspicion  against  a  man,  and 
any  fact  which  tends  to  dispel  that  suspicion  is  relevant.  Thus, 
in  a  case  in  which  the  question  was  whether  A  had  stolen  some 
chaff  from  B,  B  gave  evidence  that  the  chaff  found  at  A's  house 
was  similar  to  that  lost  by  B,  and  that  in  both  there  was  linseed. 
A  was  allowed  to  give  evidence  to  explain  the  presence  of  linseed 
in  the  chaff  found  with  him  and  so  rebut  the  inference  suggested 
by  its  presence.  Wright  v.  Wi Icox,  19  L.  J.,  C.  P.,  333.  An  example 
of  Illustration  (/)  is  found  in  Lord  George  Gordon's  trial.  Tayl.f 
§387. 

10.     Where  there  is  reasonable  ground  to  believe  Thinm  aaidor 
that  two  or  more  persons  have  conspired  together  to  8p£ato?  u^i*. 
commit  an  offence  or  an  actionable  wrong,  anything  Son^erign?11" 
said,  done  or  written  by  any  one  of  such  persons  in 
reference  to  their  common  intention,  after  the  time 
when  such  intention  was  first  entertained  by  any  one 
of  them,  is  a  relevant  fact  as  against  each  of  the 
persons  believed  to  be  so  conspiring,  as  well  for  the 
purpose  of  proving  the  existence  of  the  conspiracy 
as  for  the  purpose  of  showing  that  any  such  person 
was  a  party  to  it. 

Illustration. 
(a)    Reasonable  ground  exists  for  believing  that  A  has  joined 
in  a  conspiracy  to  wage  war  against  the  Queen. 
The  facts  that  B  procured  arms  in  Europe  for  the  purpose  of 
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the  conspiracy,  0  collected  money  in  Calcutta  for  a  like  object,  D 
persuaded  persons  to  join  the  conspiracy  in  Bombay,  E  published 
writings  advocating  the  object  in  view  at  Agra,  and  F  transmitted 
from  Delhi  to  G  at  Cabul  the  money  which  C  had  collected  at 
Calcutta,  and  the  contents  of  a  letter  written  by  H  giving  an 
account  of  the  conspiracy,  are  each  relevant,  both  to  prove  the 
existence  of  the  conspiracy,  and  to  prove  A's  complicity  in  it* 
although  ho  may  have  been  ignorant  of  all  of  them,  and  although 
the  persons  by  whom  they  were  done  were  strangers  to  him,  and 
although  they  may  have  taken  place  before  he  joined  the  conspi- 
racy or  after  he  left  it. 

3>Tot©- 
Thugs  said  or  dona  by  a  conspirator  in  reference  to  common 

design.— The  provisions  of  this  section  are  considerably  wider  than 
jt*  the  English  law.  Not  only  are  statements  made  by  one  conspirator 
in  furtherance  of  the  common  design  relevant  as  against  the  other 
conspirators  ;  but  anything  said,  done  or  written  by  any  conspira- 
tor in  reference  to  the  common  design,  is  relevant  against  any 
other  person  who  is  reasonably  believed  to  have  joined  in  the  con- 
spiracy, although  such  thing  may  have  been  said,  written  or  done 
before  he  joined  the  conspiracy,  or  after  he  left  it.  A  mere  narra- 
tive of  the  plot  would  be  admissible ;  and  so  would  papers,  written 
by  one  of  the  conspirators  about  the  plot,  although  such  papers 
may  not  have  been  in  existence  when  the  accused  was  taken  into 
custody.  In  England  only  statements  of  conspirators  in  further- 
ance of  the  common  design  can  be  proved,  and  important  evidence 
is  often  shut  out;  thus  a  letter  written  by  a  conspirator  to  a 
friend,  giving  an  account  of  his  own  share  in  the  conspiracy  but 
not  intended  to  further  the  common  object,  has  been  excluded. 
R  v   fl^dy  24  S.  T.,  451-3. 

In  another  case  on  the  trial  of  A  and  B  for  conspiring  to  cause 
imported  goods  to  be  carried  away  without  payment  of  duty,  with 
intent  to  defraud  the  revenue,  it  was  proposed  to  use  as  evidence 
against  B,  the  counterfoil  of  A's  cheque-book,  which  purported 
to  show  that  part  of  the  duty,  of  which  the  customs  had  been 
defrauded,  had  been  paid  to  B.  This  was  excluded  as  not  being 
an  act  done  in  pursuance  of  the  conspiracy,  but  a  mere  statement  ' 
of  the  result  of  the  conspiracy.  2k_v.  Blake,  6  Q.  B.,  N.  S.,  126. 
Such  evidence  would  be  admissible  under  the  present  section. 
The  statement,  however,  must  refer  specifically  to  the  common 
design,  and  not  merely  to  the  subjects  with  which  the  design  may 
be  remotely  connected.  Thus,  "  in  the  case  of  Algernon  Sidney,  a 
treatise  containing  speculative  republican  doctrines,  which  not  only 
was  unpublished  and  unconnected  with  the  treasonable  practices 
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of  which  he  was  accused,  but  which  appeared  to  have  been  com- 
posed several  years  before  the  trial,  was  under  the  auspices  of 
Judge  Jefferies,  admitted  in  evidence,  but  subsequent  times  have 
regarded  this  trial  as  a  judicial  murder,  and  such  proof  would 
assuredly  be  rejected  at  the  present  day." — Tayl.,  §  533.  The 
present  section  removes  any  doubt,  if  any  could  exist,  of  the  inad- 
missibility of  such  evidence. 

There  can  be  no  doubt  that  the  section  was  intended  to  extend 
the  rule  of  English  law.  It  contains  an  express  provision  as  to 
time,  viz.,  that  the  thing  to  be  proved  must  have  been  said,  done  or 
written  after  the  time  when  the  intention  of  the  conspiracy  was  first 
entertained  by  one  of  the  conspirators ;  and  an  express  provision  as 
to  the  nature  of  the  thing,  viz.,  that  it  must  have  been  said,  done  or 
written  in  reference  to  the  common  intention.  So  long  as  the  pro- 
posed piece  of  evidence  fulfils  these  two  requirements  the  language 
of  the  section  renders  it  admissible,  and  an  exclusion  of  evidence 
with  reference  to  the  fact  of  the  conspiracy  having  ceased  would  x . 
be  an  introduction  of  English  law,  for  which  the  present  Act 
contains  no  sanction.  So  far  as  the  reason  of  the  thing  is  con- 
cerned, the  advantage  seems  to  lie  with  the  Indian  enactment. 
Five  men,  for  instance,  conspire  to  commit  a  burglary,  the  burglary 
is  committed — the  stolen  property  is  disposed  of  and  the  proceeds 
deposited  in  a  bank.  Each  of  the  burglars  on  getting  home, 
confesses  to  the  commission  of  the  offence  and  names  his  com-  - 
panions —  is  it  reasonable  or  unreasonable  to  exclude  such  evidence  P 

The  section  extends  also  to  persons  who  have  conspired  to    \- 
commit  an  actionable  wrong,  and,  therefore,  the  statements  of  one 
co-trespasser,  if  there  is  a  reasonable  ground  for  believing  a 
conspiracy  to  commit  trespass  to  have  existed,  are  admissible 
against  the  other  co-trespassers. 

It  is  to  be  observed  that  in  order  to  bring  the  section  into  oper- 
ation there  must  be,  in  the  first  place,  reasonable  ground  to  believe  4 
in  the  existence  of  the  conspiracy.  That  being  shown,  any  of  the 
facts  mentioned  in  the  section  are  relevant,  as  well  to  prove  the 
existence  of  the  conspiracy,  as  to  implicate  each  of  the  conspir- 
ators. If  there  was  primd  facie  evidence  that  two  or  more  persons 
were  acting  in  concert  to  a  common  end,  or  if,  supposing  concert  not 
to  be  directly  proved,  their  acts  so  dove-tailed  into  and  supple- 
mented each  other  as  to  produce  a  particular  result  not  likely  to 
be  produced  without  a  previous  design,  this  would,  I  imagine,  be 
reasonable  ground  for  believing  in  the  existence  of  a  conspiracy 
within  the  meaning  of  the  section.  By  the  last  paragraph  of 
Section  136  it  is  in  the  discretion  of  the  Court  to  call  for  evidence 
of  there  being  reasonable  grounds  for  believing  in  the  existence 
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of  the  conspiracy  in  the  first  instance,  or  to  allow  of  the  alleged 
acts  or  statements  of  the  alleged  conspirators  being  first  proved. 

As  to  things  done  by  a  conspirator  with  reference  to  the  common  ^ 
design,  it  is  often  necessary  to  prove  the  acts  of  one  person  in 
order  to  explain  the  conduct  or  intention  of  another  with  whom  he 
is  acting  jointly.  Thus,  where  A  and  B  went  together  to  a  shop 
and  A  tendered  a  counterfeit  coin,  evidence  of  B  having  a  number 
of  counterfeit  coins,  wrapped  up  in  a  paper,  on  her  person,  was 
admitted  to  show  a  guilty  knowledge  on  the  part  of  A,  though  no 
counterfeit  coin  had  been  found  on  A.  R.  v.  Skorritt,  2  0.  A  P., 
427. 

Whenkcto  H.     Pacts  not  otherwise  relevant  are  relevant — 

not  otherwise 

oomewievtnt.       (1)  ^  they  are  inconsistent  with  any  fact  in  issue 
or  relevant  fact ; 

(2)  if  by  themselves  or  in  connection  with  other 
facts  they  make  the  existence  or  non-existence  of 
any  fact  in  issue  or  relevant  fact  highly  probable  or 
improbable. 

Illustration  8. 
(a)    The  question  is,  whether  A  committed  a  crime  at  Calcutta 
on  a  certain  day. 

The  fact  that  on  that  day  A  was  at  Lahore,  is  relevant. 

The  fact  that  near  the  time  when  the  crime  was  committed, 
A  was  at  a  distance  from  the  place  where  it  was  committed,  which 
would  render  it  highly  improbable,  though  not  impossible,  that 
he  committed  it,  is  relevant. 

(6)    The  question  is,  whether  A  committed  a  crime. 

The  circumstances  are  such  that  the  crime  must  have  been  com- 
mitted either  by  A,  B,  C  or  D.  Every  fact  which  shows  that  the 
crime  could  have  been  committed  by  no  one  else  and  that  it  was 
not  committed  by  either  B,  0  or  D,  is  relevant. 

JSToto- 
Relevancy  of  Inconsistent  facts.— This  section  is  of  importance 
to  the  party  whose  object  it  is  to  disprove  some  fact  which  is  asserted 
by  the  opposite  side.  There  may  be  facts  which  have  no  connec- 
tion with  an  alleged  circumstance,  except  that  they  show  it  to  be 
impossible  or  bo  highly  improbable  as  to  justify  the  inference  that 
it  never  occurred.  Of  this  an  alibi  is  the  most  familiar  instance. 
There  may,  on  the  other  hand,  be  facts  which  though  not  forming 
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part  of  the  transaction,  yet  make  the  fact  of  its  having  occurred  a 
matter  of  certainty.  A  warder,  for  instance,  is  locked  up  with  five 
prisoners  in  a  jail.  He  is  found  murdered.  The  facts  that  there 
was  no  one  else  in  the  jail,  that  no  one  could  have  got  in,  that  three 
of  the  five  prisoners  were  chained  up  in  cells,  and  a  4fch  was  lying 
paralyzed  in  bed,  are  relevant  as  proving  that  the  murder  was 
committed  by  the  5th  prisoner.  Such  facts  might,  with  equal 
propriety,  be  proved  under  Section  7,  as  constituting  the  state 
of  things  under  which  a  fact,  in  issue  or  relevant,  occurred,  or 
as  having  afforded  an  occasion  for  its  occurrence. 

"  Inconsistent."—"  Highly  probable  or  improbable."— Care  must 
be  taken  not  to  give  this  section  an  improperly  wide  scope  by  a  too 
liberal  interpretation  of  the  words  "inconsistent"  and  "highly 
probable  or  improbable."  Otherwise  the  section  might  seem  to 
contain  in  itself  and  to  supersede  all  the  other  provisions  of  the 
Acfc  as  to  relevancy.  The  Illustrations  show  that  the  inconsistency  * 
referred  to  means  a  physical  impossibility  of  the  co-existence  of  two 
facts,  as  that  a  man  should  be  in  two  places  at  the  same  time  or 
within  an  interval  of  time  too  short  to  allow  of  his  transit  by  any 
known  means  of  locomotion  from  one  to  the  other:  by  "highly 
improbable"  is  meant  something,  which,  though  not  absolutely 
impossible,  is  almost  equivalent  to  it.  A  man  might  be  at  such  a 
distance  from  the  scene  of  an  offence  as  to  make  it,  though  not 
physically  impossible,  yet  in  the  highest  degree  improbable  that  he 
could  have  been  present  at  its  occurrence  :  the  fact  that  he  was  at 
such  a  distance  would  be  a  material  consideration  in  forming  an 
opinion  as  to  whether  he  committed  it,  and  would  be  relevant. 
Under  this  section  evidence  might  be  given  of  the  sort  of  incon- 
sistencies which  are  so  frequently  the  means  of  exposing  a  false 
story.  Bent  ham  instances  the  case  of  the  Comte  de  Morangibs, 
where  the  question  was  whether  a  sum  of  money  300,000  francs 
had  been  received  by  the  Count ;  this  money  was  alleged  to  have 
been  carried,  in  a  particular  manner  and  within  a  specified  time, 
to  his  house.  Evidence  of  facts  showing  it  to  be  physically 
impossible  that  the  money  could  be  so  carried  was  admitted,  and 
would  have  been  relevant  under  this  section. 

The  section  is  certainly  not,  in  my  opinion,  intended  to  apply  to 
such  a  rule  of  probability  as  that  which  infers  that  a  man  has  com- 
mitted one  offence  because  there  is  reason  to  believe  that  he  has  com- 
mitted another  of  a  like  nature.  The  extent  to  which  character  or 
previous  indications  of  character  by  means  of  a  conviction  are 
relevant  is  defined  in  Section  54.  In  -B,_v  Parbhudd*  Ambamm, 
11  Bom.  H.  C.  Rep.,  90,  bundles  of  documents  found  in  the  houses 
of  four  of  the  accused,  and  alleged  to  be  forgeries,  or  inchoate 
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forgeries,  were  admitted  in  evidence  to  prove  that  the  prisoners 
had  forged  the  particular  document  with  the  forging  of  which  thej 
were  charged.  On  appeal,  the  High  Court  of  Bombay  held  that 
this  evidence  had  been  improperly  admitted,  West,  J ,  observing 
(p.  91),  that  "  Section  11  of  the  Evidence  Aqfc  is,  no  doubt,  expressed 
in  terms  so  extensive  that  any  fact  which  can,  by  a  chain  of 
ratiocination,  be  brought  into  connexion  with  another,  so  as  to 
have  a  bearing  upon  a  point  in  issue,  may  possibly  be  held  to  be 
relevant  within  its  meaning.  But  the  connexions  of  human  affairs 
are  so  infinitely  various  and  so  far  reaching,  that,  thus  to  take  this 
section  in  its  widest  admissible  sense,  would  be  to  complicate  every 
trial  with  a  mass  of  collateral  inquiries  limited  only  by  the  patience 
and  the  means  of  the  parties That  such  an  extensive  mean- 
ing was  not  in  the  mind  of  the  Legislature,  seems  to  be  shown  by 
several  indications  in  the  Act  itself.  The  Illustrations  to  Section 
11  do  not  go  beyond  familiar  cases  in  the  English  Law  of  Evidence 

There  must  always  be  room  for  the  exorcise  of  discretion  when 

the  relevancy  of  testimony  rests  upon  its  effect  towards  making 
the  affirmative  or  negative  of  a  proposition  '  highly  probable ;'  and 
with  any  reasonable  use  of  this  discretion,  the  Court  ought  not  to 
interfere,  but  it  appears  to  me  to  be  as  illegal  now,  as  before  the 
Evidence  Act  was  passed,  to  admit  evidence  of  crime  A  in  order  to 
prove  the  cognate  but  unconnected  crime  B"  See  also  Griffith* 
v.  Payne,  11  A.  &  E.,  131. 

The  correctness  of  this  view  is  demonstrated  by  the  restrictions 
provided  in  Section  54  as  to  proof  of  previous  bad  character.  It 
is  not  of  another  crime,  but  only  of  a  previous  conviction  that 
evidence  can  be  given  in  order  to  help  to  prove  a  man's  guilt. 

intuits  for  12.     In  suits  in  winch  damages  are  claimed,  any 

te^dm^to        fact  which  will  enable  the  Court  to  determine  the 
to^J^mfoe     &m0Ulifc  oi  damages  which  ought  to  be  awarded  is 

amount  are  re-    relevant, 
levant. 

ISToto- 
Facts  affecting  damages  are  relevant.— As   to  character   as 
affecting  damages,  see  Section  55. 

In  actions  for  defamation,  other  libellous  expressions  by  the 
defendant,  whether  used  before  or  after  the  commencement  of  the 
suit,  are  admissible  to  prove  malice  and  so  enhance  damages.  On 
the  other  hand,  evidence  of  circumstances  justifying  the  defend- 
ant's conduct,  and  showing  that  he  acted  bond  fide  and  without 
malicious  intention,  would  be  relevant. 


. 
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So,  also,  in  mitigation  of  damages,  the  defendant  may  show  facts 
tending  to  disprove  malice,  as  e.g.,  that  rumours  of  the  faot  as- 
serted were  prevalent  in  the  neighbourhood,  Richards  v.  Richards, 
2  M.  &  R,  557 ;  or  that  the  statement  was  copied  from  another 
paper.    Saunders  v.  Mills,  6  Bing.,  213. 

Doubts  have  been  expressed  as  to  whether,  according  to  English 
law,  the  defendant  may,  in  such  cases,  show,  in  mitigation  of 
damages,  that  the  plaintiff,  at  the  time  of  the  publication  of  the 
libel,  labored  under  a  general  suspicion  of  having  committed  the  act 
imputed  to  him.  Mr.  Taylor  discusses  the  question  and  points  out, 
in  favor  of  the  admissibility  of  such  evidence,  that,  when  a  man 
demands  damages  for  injury  done  to  his  general  reputation,  he 
ought  to  be  prepared  to  show  that  he  has  a  reputation  to  be 
injured,  and,  therefore,  to  rebut  evidence  of  his  general  bad 
character.  The  weight  of  English  authorities  is  in  favor  of  the 
admissibility  of  the  evidence,  and  under  the  present  section  and 
Section  55,  it  would,  it  is  apprehended,  be  admissible. 

So,  also,  in  actions  for  assault,  the  provocation  offered  by  the  * 
plaintiff  would  be  relevant :  in  the  case  of  actions  against  Railway 
Companies  for  injuries  received,  the  position  and  circumstances 
and  earnings  of  the  plaintiff,  the  precautions  taken  by  the  Com- 
pany, and  the  contributory  negligence,  if  any,  of  the  plaintiff ;  and 
in  Baits  for  breach  of  contract,  all  facts  showing  the  amount  of  loss 
occasioned  to  the  plaintiff  by  the  breach.  See  Contract  Act,  1872, 
Section  73. 

In  an  action  for  seduction  the  defendant  cannot  be  asked  "  how 
rich  are  you  F'  This  is  not  relevant.  "  The  true  measure  of  damages 
is  the  amount  of  compensation  to  be  paid  to  the  plaintiff  for  the 
injury  he  has  sustained  by  the  seduction  of  his  daughter,  and  in 
an  action  of  tort  it  should  be  immaterial,  as  Lord  Mansfield  said, 
whether  the  damages  come  out  of  a  deep  pocket  or  not.  Per  Black- 
burn, J.,  in  Hodsoll  v.  Taylor,  L.  E.,  9  Q.  B.,  79,  at  page  82. 

In  an  action  for  breach  of  promise  of  marriage,  on  the  other  ~ 
hand,  the  plaintiff  may  give  evidence  of  the  defendant's  station  in 
life  and  his  means,  to  show  the  loss  she  has  sustained.  The  de- 
fendant may  prove  that  his  relations  disapproved  of  the  match, 
Irving  v.  Greenwood,  1  C  &  P.,  350,  or  the  conduct  or  character  of 
the  plaintiff,  Leeds  v.  Cook,  i  Esp.,  256,  in  reduction  of  damages. 
See  Section  55. 

13-     Where  the  question  is  as  to  the  existence  of  Fact*  wierant 
any  right  or  custom,  the  following  facts  are  rele-  Jitomafia* 

Vant  :—  question. 

(a)  Any  transaction  by  which  the  right  or  cus- 

14 
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torn  in  question  was  created,  claimed,  modified, 
recognized,  asserted,  or  denied,  or  which  was  incon- 
sistent with  its  existence. 

(b)  Particular  instances  in  which  the  right  of 
custom  was  claimed,  recognized,  or  exercised,  or  in 
which  its  exercise  was  disputed,  asserted,  or  departed 
from. 

Illustration. 
The  question  is,  whether  A  has  a  right  to  a  fishery.  A  deed 
conferring  the  fishery  on  A's  ancestors,  a  mortgage  of  the  fishery 
by  A's  father,  a  subsequent  grant  of  the  fishery  by  A's  father, 
irreconcileable  with  the  mortgage,  particular  instances  in  which 
A's  father  exercised  the  right,  or  in  which  the  exercise  of  the  right 
was  stopped  by  A's  neighbours,  are  relevant  facts. 

ISToto. 

Purport  of  the  Section. — Some  differences  of  opinion  have  been 
expressed  in  the  Courts  as  to  the  purport  of  this  section.  In  Sir 
James  Stephen's  Digest  it  is  expanded  into  two  articles,  5  and  6 ; 
the  former  of  which  deals  with  any  "  right  of  property,"  and  the 
latter  with  customs.  Article  5  provides  that  "  when  the  existence 
of  any  right  of,  or  over  property,"  is  in  question,  every  fact  which 
constitutes  the  title  of  the  person  claiming  the  right,  or  which 
shows  that  he,  or  any  person  through  whom  he  claims,  was  in 
possession  of  the  property,  and  every  fact  which  constitutes  an 
exercise  of  the  right  or  which  shows  that  its  exercise  was  disputed, 
or  which  is  inconsistent  with  its  existence,  or  renders  its  existence 
improbable,  is  deemed  to  be  relevant."  And  one  of  the  Illustrations 
is 

"  (b)  The  question  is,  whether  A  owns  land. 

The  fact  that  A's  ancestor  granted  leases  of  it  is  deemed  to  be 
relevant.    Doe  v.  Palmer,  3  Q.  B.,  622." 

If  the  same  meaning  is  to  be  given  to  the  present  section,  it 
must  be  read  as  providing  for  proof  of  every  transaction  which 
goes  to  "  constitute  a  man's  title,"  i.e.,  every  transaction,  oral  or 
written,  by  means  of  which  the  property  has  ultimately  come  into 
his  hands,  or  which  constituted  an  exercise  of  the  right  or  a  dispute 
of  it,  and  every  transaction,  oral  or  written,  the  effect  of  which  was 
to  modify  or  destroy  the  right,  or  which  is  inconsistent  with  its 
continued  existence,  as  for  instance,  transfers  of  it  to  other  parties. 
If  this  be  the  meaning  of  the  section  it  might  well  be  contended 
that,  under  it,  cases  in  which  the  parties,  or  those  through  whom 
they  claim,  have  asserted  the  right  in  Court,  ought  to  be  regarded 
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as  relevant.  There  is,  however,  a  great  reluctance  in  this  country, 
where  collusive  judgments  are  such  a  familiar  expedient,  to  admit 
as  evidence  any  judgment  to  which  the  parties  or  their  prede- 
cessors in  title  were  not  privies :  and  some  Judges  have  considered 
that  the  juxta-position  of  the  words  "  right  or  custom1'  and  the  Illus- 
tration justify  the  view  that  the  scope  of  the  section  is  restricted  to  v 
"incorporeal  rights."  In  Cfyjgu  Lalj.  JPutteh  Lai,  I.  L.  R.,  6  CaL,  v 
171,  Garth,  C.  J.,  expressed  this  opinion.  In  that  case  the  question 
arose  whether  a  former  judgment,  not  between  the  same  parties 
or  those  through  whom  they  claim,  is  admissible  as  a  "  transaction'9 
under  this  section.  The  matter  in  issue  was  whether  0  or  D  was 
heir  to  H,  and  a  former  judgment  in  a  suit  between  X  and  A,  in 
which  the  point  had  been  decided,  was  held  by  a  majority  of  the 
Judges  not  to  be  admissible.  In  the  Collector  of  Qorakpur  v.  Pal-  ¥ 
akdhari  Sing,  I.  L.  R.,  12  All.,  1,  however,  it  was  held  that  the  record, 
and  not  the  judgments  alone,  was  admissible  under  this  section,  in- 
dependently of  Section  43,  as  evidence  of  a  particular  instance  in 
which  the  alleged  right  of  the  plaintiff  was  at  that  time  claimed 
and  disputed — the  word  "  right"  in  both  clauses  (a)  and  (6)  including 
a  right  of  ownership  and  not  being  confined  to  incorporeal  rights. 
The  fact  that  Section  42  specially  provides  for  the  admission  of 
judgments,  not  inter  partes,  "  when  they  relate  to  matters  of  a  public 
nature,  relevant  to  the  inquiry,"  favours  the  view  that  it  was  not 
the  intention  under  this  section  to  include  suits  and  judgments 
among  the  "  transactions"  with  which  the  section  deals :  and  that 
what  is  meant  is,  rather,  such  transactions  as  actually  create, 
modify,  or  extinguish  the  right  in  question,  or  in  which  its  actual 
enjoyment  either  took  place  or  was  opposed. 

The  Courts  have  not,  however,  invariably  taken  this  view  of  the  - 
section.  In  Niyamat  Ali  v.  Guru  Das,  22  Suth.  W.  R.,  365,  Couch, 
C.  J.,  held  that  previous  judgments  not  inter  partes,  were  admissible 
for  the  purpose  of  proving  the  Plaintiffs  itnami  tenure.  In  Venka-  • 
tavami  Nayakkan  v.  Sankara  Subbaiyan,  2  Mad.  H.  C.  Rep.,  1,  the 
question  was  as  to  the  existence  of  a  custom  of  periodical  allotment 
or  village  lands,  and  a  judgment  not  between  the  same  parties,  in 
which  the  custom  was  affirmed,  was  admitted  as  evidence  of  the 
existence  and  validity  of  the  custom.  See  also  Naranji  Bhikabai  v. 
JHpa  Umed,  I.  L.  R.,  3  Bom.,  3. 

In  Rameshur  Pershad  Narain  Singh  v.  Koonj  Behari  Pattuk,  L.  R.,  » 
6  L  A.,  33,  the  dispute  was  between  the  owners  of  two  estates, 
as  to  a  right  to  a  flow  of  water  through  a  watercourse.  The  Judi- 
cial Committee  admitted  as  evidence  on  the  point  a  razinama, 
which  was  come  to,  after  proceedings  in  the  Criminal  Court,  by 
fiie  owners  of  one  estate  against  the  tenants  of  the  other,  who  had 
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closed  the  watercourse.  The  Judicial  Committee  observed,  with 
reference  to  the  objection  that  "  this  rarinama  did  not  bind  the 
proprietors  of  the  other  estate,  although  it  was  apparently  made 
between  the  tenants,  it  seems  to  have  been  subsequently  acted 
upon,  and  may  be  properly  used  to  explain  the  character  of  the 
enjoyment  of  the  water."1  So  also  in  a  case,  in  which  the  plaintiff, 
who  was  an  auction  purchaser  of  a  share  in  certain  lands,  sued  for 
arrears  of  rent  against  the  owners  of  another  share  in  the  same,  it 
was  admitted  that  certain  plots  of  the  estate  were  held  in  exclusive 
possession.  The  defendants  claimed  these  plots  as  lakhiraj.  The 
plaintiff  put  in  evidence  certain  decrees  in  respect  of  such  plots  ia 
which  it  was  held  against  the  persons  in  possession  at  the  time 
that  the  lands  were  mal.  It  was  held  that,  having  regard  to  the 
circumstances  and  the  particular  defence  set  up,  the  decrees  were 
admissible  in  evidence,  not  as  showing  that  the  lands  were  mal  or 
lakhiraj  but  as  showing  that  rent  had  been  successfully  claimed  in 
respect  of  the  lands.    Hira  Lai  Pal  v.  A.  HiLU,  11  CaL,  L.  R.,  528. 

In  Jtanutullah  Sirdar  v.  Homoni  Kant  Roy  and  Pir  Bukeh  Mundul  . 
v.  the  same,  I.  L.  B,.,  15  Oal.,  233,  which  was  a  suit  for  rent  where 
the  amount  of  land  was  questioned,  it  was  contended  that  the 
customary  hath  in  the  pergunnah  was  one  of  18  inches  and  not 
one  of  21$  inches;  and  in  support  of  this  contention  certain  decrees 
obtained  by  the  Zemindar  against  other  tenants  in  the  same  per- 
gunnah  in  suits  in  which  16  inches  had  been  taken  as  the  hath 
were  tendered  in  evidence.  It  was  held  that  such  decrees  were 
admissible  under  this  section  as  they  furnished  evidence  of  parti- 
cular instances  in  which  the  custom  had  been  claimed.  See  also 
Ramasami  v.  Appavu,  I.  L.  R.,  12  Mad.,  9. 

In  England  it  appears  that  where  ancient  rights,  as  e.g.,  to  a 
fishery,  arc  in  question,  transactions,  including  not  only  acts  of 
ownership,  but  legal  proceedings  such  as  an  inquisitio  post  mortem 
and  Bills  and  Answers  in  Chancery,  not  between  the  same  parties, 
have  been  admitted  as  part  of  the  history  of  the  right.  Roger*  v. 
Allan,  1  Camp.,  p.  309.  Such  cases  as  these,  when  the  right  is  of  a 
public  nature,  are  provided  for  by  Section  42  of  the  present  Act. 

Connection  between  right  or  custom  exercised  and  that  to  bt 
proved. — There  will  often  be  a  question  as  to  whether  the  right  or 
custom,  shown  to  have  been  exercised  on  some  particular  occasion  is 
identical  with  the  right  or  custom  which  has  to  be  proved.  The 
customs  of  one  manor  are  not,  iu  England,  admissible  to  pro+e  the 
customs  of  another ;  Marquis  of  Anglesey  v.  Lord  Hatlierton,  1  M.&W., 
218 ;  unless  some  connection  can  be  shown  between  them,  as,  for 
instance,  that  the  manors  were  originally  held  under  one  tenure. 
So,  also,  where  evidence  of  a  right  exercised  in  a  particular  locality, 
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it  given,  it  need  not  be  confined  to  the  precise  spot,  as  to  which  the 
inquiry  is,  so  long  as  there  is  such  a  common  character  between  the 
places,  as  to  suggest  a  reasonable  inference  that  the  same  state  of 
things  existed  in  each.    In  JoneLSU  WHJdams,  2  M.  &  W.,  326,  the 
question  was  as  to  a  right  of  ownership,  as  shown  by  certain  acts  of 
enjoyment,  and  Baron  Parke,  in  deciding  that  evidence  of  such 
acts  should  be  admitted  said,  "  I  am  also  of  opinion  that  this  case 
ought  to  go  down  to  a  new  trial,  because  I  think  the  evidence 
offered  of  acts  in  another  part  of  one  continuous  hedge,  and  in  the 
whole  bed  of  the  river,  adjoining  the  plaintiffs  land,  was  admis- 
sible in  evidence,  on  the  ground  that  they  are  such  acts  as  might 
reasonably  lead  to  the  inference  that  the  entire  hedge  and  bed  of 
the  river,  and  consequently  the  part  in  dispute,  belonged  to  the 
plaintiff.    Ownership  may  be  proved  by  proof  of  possession,  and 
that  can  be  shown  only  by  acts  of  enjoyment  of  the  land  itself ;  but 
it  is  impossible,  in  the  nature  of  things,  to  confine  the  evidence 
to  the  very  precise  spot  on  which  the  alleged  trespass  may  have 
been  committed ;  evidence  may  be  given  of  acts  done  on  other  parte, 
provided  there  is  such  a  common  character  of  locality  between  those 
parts  and  the  spot  in  question,  as  would  raise  a  reasonable  inference 
t#»  the  minds  of  the  jury,  that  the  place  in  dispute  belonged  to  the 
plaintiff  if  the  other  parts  did.    In  ordinary  cases,  to  prove  his  title 
to  a  close,  the  claimant  may  give  in  evidence  acts  of  ownership  in 
any  part  of  the  same  enclosure;  for  the  ownership  of  one  part 
causes  a  reasonable  inference  that  the  other  belongs  to  the  same 
person ;  though  it  by  no  means  follows  as  a  necessary  consequence ; 
for  different  persons  may  have  balks  of  land  in  the  same  inclosure ; 
but  this  is  a  fact  to  be  submitted  to  the  jury.    So,  I  apprehend,  the 
same  rule  is  applicable  to  a  wood  which  is  not  inclosed  by  any  fence: 
if  you  prove  the  cutting  of  timber  in  one  part,  I  take  that  to  be 
evidence  to  go  to  a  jury  to  prove  a  right  in  the  whole  wood, 
although  there  be  no  fence,  or  distinct  boundary,  surrounding  the 
whole ;  and  the  case  of  Stanley  v.  While,  14  East.,  332, 1  conceive, 
is  to  be  explained  on  this  principle :  there  was  a  continuous  belt  of 
trees,  and  acts  of  ownership  on  one  part  were  held  to  be  admissible 
to  prove  that  the  plaintiff  was  the  owner  of  another  part,  on 
which  the  trespass  was  committed.     So,  I  should  apply  the  same 
reasoning  to  a  continuous  hedge ;  though,  no  doubt,  the  defendant 
might  rebut  the  inference  that  the  whole  belonged  to  the  same 
person,  by  showing  acts  of  ownership  on  his  part  along  the  same 
fence.    It  has  been  said,  in  the  course  of  the  argument,  that  the 
defendant  had  no  interest  to  dispute  the  acts  of  ownership  not  opposite 
to  his  own  land :  but  the  ground  on  which  such  acts  are  admissible  is 
not  the  acquiescence  of  any  party :  they  are  admissible  of  themselves, 
proprio  vigore,  forjhey  tend  to  prove  that  he  who  does  them  is  (he 
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owner  of  the  soil ;  though  if  they  are  done  in  the  abeence  of  all  persons 
interested  to  dispute  them,  they  are  of  lees  weight  That  observation 
applies  only  to  the  effect  of  the  evidence.  Applying  that  reasoning 
to  the  present  case,  surely  the  plaintiff,  who  claims  the  whole  bed 
of  the  river,  is  entitled  to  show  the  taking  of  stones,  not  only  on  the 
spot  in  question,  but  all  along  the  bed  of  the  river,  which  he 
claims  as  being  his  property ;  and  he  has  a  right  to  have  that  sub* 
mitted  to  the  jury.  The  same  observation  applies  to  the  fence  and 
the  banks  of  the  river.  What  weight  the  jury  may  attach  to  it  is 
another  question.  The  principle  is  the  same  as  that  laid  down  in 
Doe  v.  Kemp,  2  Bing.  N.  C.  102 ;  2  Scott,  9." 

Customs  recognized  in  Hindu  Law.— Usage,  it  has  been  repeat- 
edly affirmed  by  the  Judicial  Committee  of  the  Privy  Council,  will 
control  the  written  text  of  the  sacred  canon  of  Hindu  Law.  "The 
remoter  sources  of  the  Hindu  Law  are  common  to  all  the  different 
Schools.  The  process  by  which  those  Schools  have  been  developed 
seems  to  have  been  of  this  kind.  Works  universally  or  very  gene- 
rally received  became  the  subject  of  subsequent  Commentaries. 
The  Commentator  put  his  own  gloss  on  the  ancient  text,  and  his 
authority  having  been  received  in  one  and  rejected  in  another  part 

of  India,  Schools  with  conflicting  doctrines  arose The  duty 

therefore,  of  a  European  Judge,  who  is  under  the  obligation  to 
administer  Hindu  law,  is  not  so  much  to  inquire  whether  a  disputed 
doctrine  is  fairly  deducible  from  the  earliest  authorities,  as  to 
ascertain  whether  it  has  been  received  by  the  particular  School 
which  governs  the  District  with  which  he  has  to  deal,  and  has 
there  been  sanctioned  by  usage.  For,  under  the  Hindu  system  of 
law,  clear  proof  of  usage  will  outweigh  the  written  text  of  the  law." 
Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy,  12  M.  I.  A., 
397,  pp.  435,  436.  "A  custom  is  a  rule  which  in  a  particular  family 
or  in  a  particular  District,  has  from  long  usage  obtained  the  force 
of  law.  It  must  be  ancient,  certain,  and  reasonable,  and,  being  in 
derogation  of  the  general  rules  of  law,  must  be  construed  strictly." 
Eurpurshad  v.  Sheo  Dyal,  L.  R.,  3  I.  A.,  259,  p.  285.  So,  again,  in 
a  case  where  the  question  was  as  to  the  legal  course  of  descent  of  a 
Raj,  it  was  said,  "  where  a  custom  is  proved  to  exist  it  supersedes 
the  general  law,  which,  however,  still  regulates  all  beyond  the 
custom,"  Nelkisto  Deb  Burmono  v.  Beerchunder  Thakoor  and  others, 
12  M.  I.  A.,  523 ;  where,  therefore,  the  custom  is  silent,  recourse 
must  be  had  to  the  general  principles  of  Hindu  law.  In  Rama* 
lakshmi  Ammal  v.  Sivanantha  Perumal  Sethurayar,  14  M.  I.  A.,  570, 
where  the  right  of  succession  to  an  impartible  Zemindaree  was  in 
question,  the  effect  of  custom  was  thus  defined  (p.  585)  t  "  Their 
Lordships  are  fully  sensible  of  the  importance  and  justice  of  giving 
effect  to  long  established  usages  existing  in  particular  Districts 
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and  families  of  India ;  but  it  is  of  the  essence  of  special  usages* 
modifying  the  ordinary  law  of  succession,  that  they  should  be 
ancient  and  invariable :  and  it  is  further  essential  that  they  should 
be  established  to  be  so  by  clear  and  unambiguous  evidence.  It  is 
only  by  means  of  such  evidence  that  the  Courts  can  be  assured  of 
their  existence,  and  that  they  possess  the  conditions  of  antiquity 
and  certainty  on  which  alone  their  legal  title  to  recognition 
depends."  In  this  case  it  was  proposed  to  give  as  evidence  of  a 
custom  a  letter  of  the  Collector  to  the  Board  of  Revenue,  written 
under  the  following  circumstances  (p.  587) :  "  In  the  year  1849,  the 
Board  of  Bevenue,  acting  as  the  Court  of  Wards,  desiring  to  know 
which  of  the  two  minor  sons  of  the  Zemindar  of  Parayur  was  to 
succeed  him,  requested  the  Collector  of  Tinnevelly  and  Madura  to 
ascertain  the  rule  of  succession, '  as  regards  sons  by  different 
wives ;'  and  it  appears  from  the  Collector's  letter  to  the  Secretary 
of  the  Board  that  the  opinions  of  twenty  Zemindars  and  Poly  gars 
were  collected,  copies  of  which  he  sent,  giving  also  at  the  same  time, 
an  abstract  of  them  in  his  letter.  It  seems  that  the  Court  of  Wards 
acted  upon  the  opinions  thus  obtained."  Objections  were  taken  to 
the  admission  of  this  letter  and  the  accompanying  abstract,  and 
the  Privy  Council  agreed  with  the  High  Court  in  considering  the 
evidence  inadmissible,  on  the  ground  that  "  the  best  evidence  of 
which  the  subject  is  capable  ought  to  be  produced,  or  its  absence 
reasonably  accounted  for,  or  explained,  before  secondary  or  inferior 
evidence  is  received.  There  seems  no  reason  in  this  case  why  the 
Zemindars  or  some  of  them  might  not  have  been  called  as  witnesses, 
when,  of  course,  they  would  have  been  subject  to  cross-examination; 
but  not  only  were  none  examined,  but  even  their  written  opinions, 
as  they  gave  them,  were  not  produced."  (Ibid.,  page  585).  Under 
the  present  section  the  proceeding  of  the  Board  in  acting  on  the 
opinions  collected,  might,  perhaps,  be  regarded  as  a  "  transaction" 
or  "  a  particular  instance"  in  which  the  right  in  question  was  recog- 
nized, and  so  be  admissible.  The  statements  of  the  Zemindars  and 
Folygars  would  have  been  admissible  under  Section  32  (4)  if  their 
non-production  as  witnesses  had  been  duly  accounted  for  under 
the  first  clause  of  that  section.  If  any  of  them  had  been  called, 
their  statements  to  the  Collector  would  have  been  admissible 
either  to  corroborate  (Section  157)  or  to  contradict  (Section  145) 
their  evidence.  The  Collector's  letter  and  the  abstract  which 
accompanied  it  would  still  be  inadmissible. 

Judicial  recognition  of  family  custom.— For  cases  in  which 
evidence  of  family  custom  was  examined  by  the  Indian  Courts 
and  the  Judicial  Committee,  see  Rany  Pudmavati  v.  Baboo  Doolar 
8mg  and  others,  4  M.  I.  A.,  259,  where  the  evidence  was  held  suffi- 
cient to  establish  that  a  family  was  governed  by  the  Mythila  and 
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not  by  the  Bengal  law:  and  Rang  Srimtdy  Diboah  ▼.  Ra»y  Koond 
Lutm  and  other*,  lb.,  292,  in  whioh  the  question  was  whether  there 
was  evidence  to  show  that  the  family  was  governed  by  the  Mitao- 
shara,  and  not  by  the  Dhyabhaga  school  of  law,  and  the  Judicial 
Oommittee  decided  that  the  evidence  was  insufficient.  In  flfoorea- 
dronath  Roy  v.  Muuamut  Httramone*  Burmoneak,  12  1L  L  A.,  81, 
the  question  was  as  to  a  special  rule  of  descent,  customary  in  s 
family  which  had  migrated  from  one  part  of  India  to  another  and 
carried  their  own  special  custom  of  descent  with  them.  Such  s 
custom,  their  Lordships  observed,  (page  91)  "  must  have  bad  s 
legal  origin,  and  have  continuance  (see  Abraham  v.  Abraham, 
9  M.  I.  A.,  242  and  243) ;  and  whether  the  property  be  ancestral  or 
self-acquired,  the  custom  is  capable  of  attaching  and  of  being 
destroyed,  equally  as  to  both."  It  was  further  held  that  where  & 
family  migrating  into  Bengal  from  the  N.  W.  Provinces,  came 
attended  by  their  own  priests  and  retaining  their  customs,  usages 
and  religious  observances,  the  continuance  of  this  state  of  thing* 
was  to  be  presumed,  and  the  burthen  of  proof  lay  upon  the  person 
asserting  its  cessation. 

In  a  suit  to  establish  the  existence  of  a  family  custom,  the  plain- 
tiffs offered  in  evidence  a  deed  containing  a  recital  that  the  custom 
of  the  family  was  as  alleged  in  a  plaint,  and  a  covenant  not  to  do 
anything  contrary  to  it.  The  deed  was  executed  before  action 
brought  by  the  plaintiffs,  and  also  by  a  plaintiff  who  had  died 
since  the  institution  of  the  suit,  and,  as  the  plaint  alleged,  by  -* 
considerable  majority"  of  the  family,  but  the  defendant  was  not 
a  party  to  it.  Macpherson,  J.,  reading  Sections  13  and  32,  CI.  7 
together,  admitted  the  recitals  "  as  being  a  statement  in  writing 
made  by  one  of  the  plaintiffs,  Shama  Churn  Mullick,  who  might 
have  been  examined  as  a  witness  had  he  not  died  since  the  suit 
was  instituted."  Having  held  that  the  recitals  were  relevant 
under  Section  32,  the  learned  Judge  felt  bound  to  admit  and 
admitted  the  deed  on  behalf  of  the  plaintiffs  generally,  but  held 
that  it  was  worthless,  as  against  a  third  party,  as  evidence  of  the 
alleged  custom,  which  must  be  proved  aliunde.  Hurronath  MuUti* 
v.  Nittanund  Mullick,  10  B.  L.  R.,  263. 

As  to  the  evidence  of  usage  necessary  to  import  a  right  to  in- 
terest under  a  contract,  where  it  is  not  expressly  reserved,  see  J**9m 
gomohun  Ohose  v.  Manickchand,  7  M.  I.  A ,  263,  and  Juggomohvn 
Ohose  v.  Kaisreechund,  9  M.  I.  A.,  256.  At  the  first  hearing  of  this 
appeal,  Sir  J.  Coleridge  observed,  as  to  the  evidence  necessary  to 
establish  mercantile  usage, "  to  support  such  a  ground,  therejneeds 
not  either  the  antiquity,  the  uniformity,  or  the  notoriety  of  custom, 
which  in  respect  of  all  these  becomes  a  local  law.    The  usage  mar 
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•till  be  in  course  of  growth ;  it  may  require  evidence  for  its  sup- 
port in  each  case ;  but,  in  the  result,  it  is  enough  if  it  appear  to  be  so 
well  known  and  acquiesced  in,  that  it  may  be  reasonably  presumed 
to  have  been  an  ingredient  tacitly  imported  by  the  parties  into 
their  contract."    7  M.  I.  A.,  282. 

Criteria  of  a  customary  Law.—"  The  acts  of  individuals  are  not 
the  foundation  of  Law  but  the  signs  of  the  existence  of  a  common 
idea  of  law.  The  acts  required  for  the  establishment  of  customary 
law,  ought  to  be  jplural,  uniform,  and  constant.  They  may  be 
judicial  decisions,  but  these  are  not  indispensable  for  its 'estab- 
lishment, although  some  have  thought  otherwise.  The  authors  of 
the  acts  must  have  performed  them  with  the  consciousness  that 
they  spring  from  a  legal  necessity."  Tdra  Chand  v.  Reeb  Ram, 
3  Madras  H.  C.  Bep^p.  50,  at  page  57.  On  the  subject  of  family 
customs,  see  Ohintamun  Singh  v.  Nowlukho  Konwari,  1  I.  L.  B., 
CaL,  p.  153 ;  Rajkishen  Singh  v.  Ramjoy  Surma  Mozoomdar,  Ibid., 
186.  In  Gopdldyyan  v.  Rdghupatidyyan,  7  M.  H.  C,  250,  the  Judges. 
point  out  the  direction  which  an  enquiry  as  to  customary  law 
should  take ;  via. 

1.  "  The  evidence  should  be  such  as  to  prove  the  uniformity 
and  continuity  of  the  usage  and  the  conviction  of  those  following  it 
that  they  were  acting  in  accordance  with  law,  and  this  conviction 
mast  be  inferred  from  the  evidence." 

2.  "  Evidence  of  acts  of  the  kind,  acquiescence  in  those  acts, 
their  publicity,  decisions  of  Courts,  or  even  of  panchayats  uphold- 
ing such  acts,  the  statements  of  experienced  and  competent 
persons  of  their  belief  that  such  acts  were  legal  and  valid  will  all  be 
admissible ;  but.  it  is  obvious  that,  although  admissible,  evidence 
of  this  latter  kind  will  be  of  little  weight  if  unsupported  by 
actual  examples  of  the  usage  asserted." 

Legislative  recognitions  of  custom. — Besides  the  general  rule 
giving  effect  to  custom  in  British  India,  there  are  numerous  legis- 
lative recognitions  of  its  binding  force  See  Panjab  Laws'  Act  IV 
of  1872  :  the  Burma  Courts'  Act  of  1875 :  the  Indian  Contract  Act, 
1872,  Section  1,  as  to  usage  or  customs  of  trade :  the  Madras  Civil 
Courts'  Act,  1873,  Section  16  (b) :  the  N.  W.  P.  Bent  Act,  XII  of 
1881 :  N.  W.  P.  Land  Bevenue  Act,  1873,  (Act  XIX  of  1875),  Sec- 
tions 3;  25,  26, 28,  47,  67  and  119. 

Period  during  which  the  custom  has  prevailed.— As  to  the 
period  of  time  during  which  a  custom  must  be  shown  in  India  to 
have  prevailed  in  order  to  be  binding,  no  rule  has  been  laid  down 
by  the  Courts,  nor  perhaps  is  it  possible  to  lay  down  any.  The 
great  system  of  customary  law  which  governs  the  community  of 

15 
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Sikhs  in  the  Panjab,  for  instance,  is  the  growth  of,  comparatively, 
very  recent  times.  The  English  rnle  which  dates  the  period  of 
legal  memory  as  far  back  as  the  reign  of  Richard  I.f  is,  of  coarse, 
wholly  inapplicable.  It  was  observed  by  Grey,  C.  J.,  that  in 
Calcutta,  in  order  to  establish  a  valid  custom,  it  should  be  traced 
back  to  the  year  1 773,  when  the  Supreme  Court  was  established : 
and  in  the  Mof  ussil  to  the  year  1793,  previous  to  which  there  was 
no  registry  of  Regulations.  An  usage  for  20  years,  however,  he 
admitted,  might  raise  a  presumption,  in  the  absence  of  direct 
evidence,  of  a  usage  existing  beyond  legal  memory.  Jugmohun 
Eat  v.  Sremati  Nimu  Dasi,  Montriou,  596.  In  like  manner  it  may 
be  questioned  whether,  in  societies  which  have  undergone  so  many 
shocks  and  vicissitudes  as  those  which  compose  the  British  Indian 
Empire,  the  same  rigid  rule  of  continuity  can  be  enforced  as  the 
English  law  exacts  as  to  English  customs.  As  to  what  is  "  reason- 
able" in  a  custom,  care  must  be  taken  to  judge  of  reasonableness 
from  the  point  of  view  of  those  among  whom  the  custom  is  alleged 
to  exist  and  to  the  regulation  of  whose  affairs  it  is  to  be  applied. 

Facts  showing  14-  Facts  showing  the  existence  of  any  state  of 
JSt^of^ind,  mind — such  as  intention,  knowledge,(,)  good  faith, 
?inbSdj5*or  negligence,  rashness,  ill-will  or  good-will  towards 

bodily  feeling.         °    ©      ,.  '  .  '  ,         .  »       .  .  - 

any  particular  person,  or  showing  the  existence  of 
any  state  of  body  or  bodily  feeling — are  relevant, 
when  the  existence  of  any  such  state  of  mind  or  body 
or  bodily  feeling,  is  in  issue  or  relevant. 

Explanation  1. — A  fact  relevant  as  showing  the 
existence  of  a  relevant  state  of  mind,  must  show 
that  the  state  of  mind  exists,  not  generally,  but  in 
reference  to  the  particular  matter  in  question. 

Explanation  2. — But  where,  upon  the  trial  of  a 
person  accused  of  an  offence,  the  previous  commis- 
sion by  the  accused  of  an  offence  is  relevant  within 
the  meaning  of  this  section,  the  previous  conviction 
of  such  person  shall  be  a  relevant  fact. — [Act  III, 
1891,  s.  1,  (1).] 

fflustratiotw. 
(a)    A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen.    It  is  proved  that  he  was  in  possession  of  a  particular 
stolen  article. 
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The  fact  that  at  the  same  tfme  he  was  in  possession  o!  many 
other  stolen  articles  is  relevant,  as  tending  to  show  that  he  knew 
each  and  all  of  the  articles  of  which  he  was  in  possession  to  be 
stolen. 

(6)  A  is  accused  of  fraudulently  delivering  to  another  person  a 
counterfeit  coin  which  at  the  time  when  he  delivered  it  he  knew 
to  be  counterfeit. 

The  fact  that  at  the  time  of  its  delivery,  A  was  possessed  of  a 
number  of  other  pieces  of  counterfeit  coin  is  relevant. 

The  fact  that  A  had  been  previously  convicted  of  delivering  to 
another  person  as  genuine  a  counterfeit  coin  knowing  it  to  be 
counterfeit,  is  relevant. — [Act  III,  1891,  *.  1,  (2).] 

(c)  A  sues  B  for  damage  done  by  a  dog  of  B's  which  B  knew  to 
be  ferocious. 

The  facts  that  the  dog  had  previously  bitten  X,  Y  and  Z,  and 
that  they  had  made  complaints  to  B,  are  relevant. 

(d)  The  question  is  whether  A,  the  acceptor  of  a  bill  of  exchange, 
knew  that  the  name  of  the  payee  was  fictitious. 

The  fact  that  A  had  accepted  other  bills  drawn  in  the  same  manner 
before  they  could  have  been  transmitted  to  him  by  the  payee  if  the 
payee  had  been  a  real  person,  is  relevant,  as  showing  that  A  knew 
that  the  payee  was  a  fictitious  person. 

(e)  A  is  accused  of  defaming  B  by  publishing  an  imputation  in- 
tended to  harm  the  reputation  of  B. 

The  fact  of  previous  publications  by  A  respecting  B,  showing  ill- 
will  on  the  part  of  A  towards  B,  is  relevant,  as  proving  A's  inten- 
tion to  harm  B's  reputation  by  the  particular  publication  in  question. 

The  facts  that  there  was  no  previous  quarrel  between  A  and  B, 
and  that  A  repeated  the  matter  complained  of  as  he  heard  it,  are 
relevant,  as  showing  that  A  did  not  intend  to  harm  the  reputation 
of  B. 

(/)  A  is  sued  by  B  for  fraudulently  representing  to  B  that  C 
was  solvent,  whereby  B,  being  induced  to  trust  C,  who  was  insol- 
vent, suffered  loss. 

The  fact  that,  at  the  time  when  A  represented  G  to  be  solvent, 
C  was  supposed  to  be  solvent  by  his  neighbours  and  by  persons 
dealing  with  him,  is  relevant,  as  showing  that  A  made  the  repre- 
sentation in  good  faith. 

(g)    A  is  sued  by  B  for  the  price  of  work  done  by  B,  upon  a  house 
of  which  A  is  owner,  by  the  order  of  C,  a  contractor. 
A's  defence  is  that  B's  contract  was  with  G. 
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The  fact  that  A  paid  C  for  the  Vork  in  question  is  relevant,  as 
proving  that  A  did,  in  good  faith,  make  over  to  G  the  management 
of  the  work  in  question,  so  that  0  was  in  a  position  to  contract  with 
B  on  C's  own  account,  and  not  as  agent  for  A. 

(k)  A  is  accused  of  the  dishonest  misappropriation  of  property 
which  he  had  found,  and  the  question  is  whether,  when  he  appro- 
priated it,  he  believed  in  good  faith  that  the  real  owner  could  not 
be  found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been 
given  in  the  place  where  A  was,  is  relevant,  as  showing  that  A  did 
not  in  good  faith  believe  that  the  real  owner  of  the  property  could 
not  be  found. 

The  fact  that  A  knew,  or  had  reason  to  believe,  that  the  notice 
was  given  fraudulently  by  C,  who  had  heard  of  the  loss  of  the  pro- 
perty and  wished  to  set  up  a  false  claim  to  it,  is  relevant,  as  show- 
ing that  the  fact  that  A  knew  of  the  notice  did  not  disprove  A's 
good  faith. 

(i)  A  is  charged  with  shooting  at  6  with  intent  to  kill  him.  In 
order  to  show  A's  intent,  the  fact  of  A's  having  previously  shot  at 
B  may  be  proved. 

(j)  A  is  charged  with  sending  threatening  letters  to  B.  Threat- 
ening letters  previously  sent  by  A  to  B  may  be  proved,  as  showing 
the  intention  of  the  letters. 

(k)  The  question  is,  whether  A  has  been  guilty  of  cruelty 
towards  B,  his  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or 
after  the  alleged  cruelty,  are  relevant  facts. 

(I)    The  question  is,  whether  A's  death  was  caused  by  poison. 

Statements  made  by  A  during  his  illness  as  to  his  symptoms,  are 
relevant  facts. 

(m)  The  question  is,  what  was  the  state  of  A's  health  at  the  time 
when  an  assurance  on  his  life  was  effected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or  near  the 
time  in  question,  are  relevant  facts. 

(»)  A  sues  B  for  negligence  in  providing  him  with  a  carriage 
for  hire  not  reasonably  fit  for  use,  whereby  A  was  injured. 

The  fact  that  B's  attention  was  drawn  on  other  occasions  to  the 
defect  of  that  particular  carriage,  is  relevant. 

The  fact  that  B  was  habitually  negligent  about  the  carriages 
which  he  let  to  hire,  is  irrelevant. 

(o)  A  is  tried  for  the  murder  of  B  by  intentionally  shooting 
him  dead. 
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The  fact  tbat  A,  on  other  occasions,  shot  at  B  is  relevant,  as 
showing  his  intention  to  shoot  B. 

The  fact  that  A  was  in  the  habit  of  shooting  at  people  with 
intent  to  murder  them,  is  irrelevant. 

(p)  A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  an  intention  to  com- 
mit that  particular  crime,  is  relevant. 

The  fact  that  he  said  something  indicating  a  general  disposition 
to  commit  crimes  of  that  class,  is  irrelevant. 

3SToto. 
(1)    Facts  showing  state  of  mind,  body  or  bodily  feeling.— 

We  now  come  to  evidence  as  to  states  of  mind  or  body,  with  which 
this  and  the  following  section  expressly  deal,  the  present  section 
providing  generally  for  the  subject,  and  section  fifteen  providing 
for  the  special  mode  of  proving  a  thing  to  have  been  intentional 
by  showing  that  it  formed  one  of  a  series  of  similar  occurrences. 

States  of  mind,  knowledge,  intention,  and  the  like,  are  among 
the  most  important  topics  with  which  judicial  enquiries  are  con- 
cerned. In  criminal  cases  they  are  invariably  a  main  consider-, 
ation;  and  in  civil  cases  they  are  often  highly  material,  as,  for 
instance,  where  there  is  a  question  of  fraud,  malicious  intention, 
or  negligence. 

The  simplest  and  most  direct  mode  of  proving  a  state  of  mind 
would  be,  of  course,  the  evidence  of  the  person  himself  stating  in 
Court  what  his  mental  feelings,  at  a  particular  time,  were.  This 
evidence  is,  however,  for  obvious  reasons,  in  many  cases  untrust- 
worthy, and  in  other  cases  is  not  to  be  had.  The  state  of  mind 
must  then  be  inferred  from  its  outward  manifestations ;  these  may 
be  either  words  or  deeds.  The  English  law  has  in  several  instances 
given  express  legislative  sanction  to  particular  inferences  as  to  a 
guilty  intention.  Thus  by  34Jfe  35  Yic.  c.  112,  Section  19,  it  is 
provided  that  when  a  person  is  charged  with  having  knowingly 
received  or  having  in  his  possession  stolen  property,  the  fact  that 
other  stolen  property  was  found  in  his  possession  within  the 
preceding  12  months  shall  be  relevant  to  the  question  of  whether 
he  knew  the  property  to  be  stolen :  as  also  is  the  fact  that  he 
has  within  the  5  years  immediately  preceding  been  convicted  of 
any  offence  involving  fraud  or  dishonesty.  The  law  under  the  -r 
present  Act  is  more  general  There  is  no  limitation  as  to  the 
period  within  which  the  other  stolen  property  must  have  been  found 
in  the  person's  possession ;  and  the  previous  conviction,  irrespective 
of  date,  would  in  every  case  be  relevant  under  Section  54  of  this 
Act,  though  the  present  Code  of  Criminal  Procedure  forbids  it  to 
be  proved  as  part  of  the  evidence.    The  question  in  each  case  must 


Digitized  by  VjOOQ IC 


118  RELEVANCY   OP   FACTS.  [OH.  II, 

be  whether  the  fact,  proposed  to  be  proved,  really  throws  light  on 
the  person's  state  of  mind ;  if  it  does,  the  present  section  appears 
to  render  it  admissible  but  not  otherwise.  Thus,  where  a  person 
was  charged  with  forgery  of  a  Promissory  Note  and  four  others 
with  abetting  him,  the  fact  that  150  other  papers,  alleged  to  be 
forgeries  or  inchoate  forgeries  were  found  in  the  houses  of  four  of 
the  accused,  was  held  by  the  Bombay  High  Court  to  be  irrelevant. 
v  #.  v.^arbhudaa  Am*1**™*  and  other $,  11  Bom.,  90.  The  exclusion 
was  based  on  the  ground  that  the  Legislature  could  not  havo 
intended  that  a  mere  suspicion  of  one  crime  should  be  received 
as  evidence  of  another.  But  this  is  the  case  in  every  instance  in 
which  possession  of  one  thing  is  admitted  as  evidence  of  a  parti- 
cular intention  with  regard  to  another.  A's  guilty  intention  with 
reference  to  one  piece  of  counterfeit  coin  is  inferred  from  his  or 
his  companion's  possession  of  other  pieces.  It  is  difficult  to  see 
how,  under  the  present  section,  any  piece  of  evidence,  which  could 
fairly  be  said  to  throw  light  upon  the  person's  state  of  mind, 
can  properly  be  rejected.  The  first  four  Illustrations  give 
instances  of  the  mode  in  which  knowledge  may  be  proved :  Illustra- 
tions (e)  to  (j)  deal  with  various  intentions,  malice,  fraud,  murder, 
&c. ;  (fc)  shows  how  persons'  expressions  of  feeling  towards  each 
other  at  or  about  any  particular  time  may  be  used  to  show  what 
those  feelings  were :  and  (I)  and  (m)  show  the  same  thing  in  regard 
to  states  of  body.  It  will  be  observed  that  this  section  gets  rid 
of  all  technicalities  as  to  the  class  of  cases  in  which  evidence  is 
admissible,  or  the  time  within  which  the  fact,  given  as  evidence  of 
mental  or  bodily  condition,  must  have  occurred.  The  only  point 
for  the  Court  to  consider,  in  deciding  on  the  admissibility  of 
evidence  under  its  provisions,  is  whether  the  fact  can  be  said  to 
show  the  existence  of  the  state  of  mind  or  body  under  investi- 
gation. 

The  acts  of  one  person  may  sometimes  serve  to  indicate  another 
person's  state  of  mind.  Thus,  in  a  suit,  where  the  question  was 
whether  the  defendant  knew  at  the  time  of  a  contract,  made  with 
the  plaintiff,  that  the  plaintiff  was  insane,  evidence  of  the  plaintiff's 
conduct  on  various  occasions  before  and  after  the  contract  was 
held  admissible  for  the  purpose  of  showing  that  the  plaintiff's 
malady  was  of  such  a  nature  as  would  make  itself  apparent  to 
the  defendant  at  the  time  of  the  contract.  Beavan  v.  McDonnell, 
23  L.  J.,  (ET.  S.)  Ex.,  94.  Such  evidence  would  be  relevant  under  the 
present  section  for  the  purpose  of  showing  that  the  defendant  was 
not  acting  in  good  faith. 

(2)  Tke  state  of  mind  proved  must  be  particular  not  general- 
Illustrations  (n)  (o)  and  (p)  have  reference  to  this.    The  meaning 
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is  that  the  state  of  mind  to  be  proved  must  be,  not  merely  a  general 
tendency  or  disposition  towards  conduct  of  a  similar  description 
to  that  in  question,  but  a  oondition  of  thought  and  feeling  having 
distinct  and  immediate  reference  to  the  matter  which  is  under 
enquiry.  The  fact  that  a  man  is  generally  dishonest,  generally  mali- 
cious, generally  negligent  or  criminal  in  his  proceedings  does  not 
bear  with  sufficient  directness  on  his  conduct  on  any  particular 
occasion,  or  as  to  any  particular  matter,  to  make  it  safe  to  take  it 
as  a  guide  in  interpreting  his  conduct :  what  is  wanted  is  a  fact 
which  will  throw  light  on  his  motives  and  state  "of  mind  with 
immediate  reference  to  that  particular  occasion  or  matter.  Illustra- 
tions (a)  and  (b)  make  this  clear.  A  man  is  accused  of  receiving 
stolen  goods  with  guilty  knowledge :  if  he  is  merely  shown  to  be 
generally  dishonest,  the  probability  of  his  having  been  dishonest 
in  this  particular  transaction  is  perhaps  increased,  but  only  in  a 
vague  and  indefinite  way :  but  if,  at  the  time,  he  is  found  in  pos- 
session of  a  number  of  other  stolen  articles,  this  fact  throws  a 
distinct  light  on  his  knowledge  and  intentions  as  to  the  articles  of 
which  he  is  found  in  possession.  It  would  be  dangerous  to  infer 
that  because  a  man  was  generally  dishonest,  he  was  dishonest  in 
any  single  case :  but  it  is  not  dangerous  to  infer  that  a  man,  who  is 
found  in  possession  of  50  articles,  which  are  shown  to  have  been 
stolen  from  different  people,  came  by  each  and  all  in  a  dishonest 
manner. 

Thus,  where  the  prisoner  was  charged  with  endeavouring  to 
obtain  an  advance  upon  a  ring  from  a  pawnbroker,  falsely  repre- 
senting that  it  was  a  diamond  ring,  in  order  to  prove  the  fact  of 
guilty  knowledge,  evidence  was  admitted  to  show  that  two  days 
previous  to  the  transaction  in  question,  the  prisoner  had  obtained 
an  advance  from  a  pawnbroker  upon  a  chain  which  he  falsely 
represented  to  be  a  gold  chain,  and  that  he  tried  to  obtain  from 
other  pawnbrokers  advances  upon  a  ring  which  he  falsely  repre- 
sented to  be  a  diamond  ring.    /^yr  Francis,  L.  R.,  2  0.  C.  R.,  128. 

15-     When  there  is  a  question  whether  an   act  Facts  bearing 
was  accidental  or  intentional,  or  done  with  a  parti-  ^"heUw'aot 
cular  knowledge  or  intention,  the  fact  that  such  act  oHnUnUonai1 
formed  part  of  a  series  of  similar  occurrences,  iu 
each  of  which  the  person  doing  the  act  was  concern- 
ed, is  relevant.— [Act  III,  1891,  s.  2.] 

Illustrations. 
(a)    A  is  accused  of  burning  down  his  bouse  in  order  to  obtain 
money  for  wbieb  it  is  insured, 
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The  facts  that  A  lived  in  several  houses  successively,  each  of 
which  he  insured,  in  each  of  which  a  fire  occurred,  and  after  each  of 
which  fires  A  received  payment  from  a  different  insurance  office, 
are  relevant,  as  tending  to  show  that  the  fires  were'not  accidental. 

(6)  A  is  employed  to  receive  money  from  the  debtors  of  B.  It  is 
A's  duty  to  make  entries  in  a  book  showing  the  amounts  received 
by  him.  He  makes  an  entry  showing  that  on  a  particular  occasion 
he  received  less  than  he  really  did  receive. 

The  question  is,  whether  this  false  entry  was  accidental  or 
intentional. 

The  facts  that  other  entries  made  by  A  in  the  same  book  are  false, 
and  that  the  false  entry  is  in  each  case  in  favor  of  A,  are  relevant. 

(c)  A  is  accused  of  fraudulently  delivering  to  B  a  counterfeit 
rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was  accidental. 

The  facts  that  soon  before  or  soon  after  the  delivery  to  B,  A 
delivered  counterfeit  rupees  to  C,  D,  and  E,  are  relevant,  as 
showing  that  the  delivery  to  A  was  not  accidental.  23 

3SToto- 

Facts  bearing  on  question  whether  an  act  was  accidental  or  in- 
tentional.—This  section  is  merely  an  application  of  the  rule  laid 
down  in  the  preceding  one.  The  facts  admitted  are  facts  tending 
*.  to  show  intention.  The  present  rale  is  somewhat  more  general 
than  the  English  law  on  the  subject.  34  &  36  Yic.  c.  112,  Section 
19  (see  Note  1  to  Section  14)  has  provided  for  the  case  of  stolen 
property  and  the  rule  has  long  been  recognized  in  cases  of  counter- 
feiting, forgery,  and  uttering  of  counterfeit  coin.  The  English 
rule  is,  however,  subject  to  the  restriction  that,  though  on  an 
indictment  for  uttering  a  forged  note,  other  utterings  of  forged 
notes  may  be  proved,  evidence  cannot  be  given  as  to  what  the 
prisoner  said  or  did  at  the  time  with  respect  to  such  other  utter- 
ings ;  "  for  these  are  collateral  facts  too  remote  for  any  reasonable 
presumption  of  guilt  to  be  founded  upon  them,  and  such  as  the 
prisoner  cannot  by  any  possibility  be  prepared  to  contradict."-— 
Tayl.y  §  322.  Under  the  present  Act,  as  the  other  utterings  are 
relevant  facts,  statements  accompanying  and  explaining  such  facts 
would  be  relevant  under  Section  8,  or  Section  9. 

Evidence  of  a  fact  forming  one  of  a  series  has  been  admitted  in 
England  in  cases  in  which  it  goes  to  disprove  accident,  even  where 
it  forms  the  subject  of  a  separate  indictment. 

Thus,  where  four  indictments  were  preferred  against  a  woman 
on  a  charge  of  having  poisoned  her  husband  and  two  of  her  sons, 
and  of  having  attempted  to  poison  a  third,  on  the  trial  of  the  first 
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of  the  indictments  only,  evidence  that  arsenic  had  been  taken 
bj  the  three  sons  shortly  after  their  father's  death,  that  all  parties, 
when  ill,  exhibited  the  same  symptoms,  and  that  the  woman  lived 
in  the  house  and  prepared  the  meals,  was  admitted,  though  the 
indictment  dealt  with  the  husband's  death  only,  for  the  purpose  of 
showing  that  his  death  was  caused  by  taking  arsenio  and  was  not 
accidental,    ifc^y,  Qnrmg,  18  L  J*"  (N.  S.)  M  I).,  215. 

16-     When  there  is  a  question  whether  a  parti-  Existence  of  # 

1  ,  ,  xi       *      •    »  i»  coarse  of  bun- 

cular  act  was  done,   the  existence  of  any  coarse  new  when 
of  business,  according  to  which  it  naturally  would  relevant- 
have  been  done,  is  a  relevant  fact.<l) 

Illustration*. 

(a)    The  question  is,  whether  a  particular  letter  was  despatched. 

The  facts  that  it  was  the  ordinary  course  of  business  for  all 
letters  put  in  a  certain  place  to  be  carried  to  the  post,  and  that 
that  particular  letter  was  put  in  that  place,  are  relevant.  (2) 

(6)  The  question  is  whether  a  particular  letter  reached  A,  The 
facts  that  it  was  posted  in  due  course,  and  was  not  returned 
through  the  Dead  Letter  Offioe,  are  relevant. 

ISToto. 
(1)  Existence  of  course  of  business.— This  section  proceeds  upon 
the  well-recognized  fact  that  the  conduct  of  human  beings  is  gene* 
rally,— and  in  official  and  commercial  matters,  to  a  very  great  extent 
indeed, — uniform*  The  books  of  a  well  ordered  firm,  for  instance, 
are  kept  from  year  to  year  in  so  unvarying  a  manner,  that  there  is 
the  strongest  presumption  that  the  regularity  will  not,  in  any 
particular  instance,  be  departed  from.  Some  great  departments, 
such  as  the  Post  Office,  work  with  such  mechanical  exactness  that 
uniformity  may  be  regarded  as  next  door  to  certain .  The  existence 
of  such  a  course  of  business  should  be  clearly  made  out.  An 
attempt  is  often  made  to  give  evidence  of  facts  which  form  no  part 
of  the  transaction  in  question  and  have  no  real  connection  with 
it,  on  the  ground  that  they  give  rise  to  an  inference  that  what 
happened  in  the  one  case  would  probably  happen  in  the  other. 
Such  evidence  would  not  be  admissible.  Thus,  in  a  suit  between 
a  landlord  and  tenant,  when  the  issue  was  whether  the  rent  was 
payable  quarterly  or  half-yearly,  evidence  of  the  mode  in  which 
other  tenants  paid  their  rent  would  be  inadmissible,  unless  a 
regular  course  of  business,  according  to  which  all  tenants  invari- 
ably paid  their  rent,  could  be  shown :  Carter  v.  Pryke,  1  Peake, 
130, 3rd  edn.    So,  when  the  point  in  issue  was  whether  the  beer 

16 
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supplied  by  a  brewer  was  good,  evidence  as  to  the  goodness  or 
badness  of  beer  supplied  by  the  same  brewer  to  other  customers 
would  be  inadmissible,  because  it  does  not  necessarily  follow  that 
all  customers  got  the  same  quality  of  beer;  but  the  case,  it  is 
apprehended,  would  be  different,  if  it  were  shown  that  beer  of  the 
same  brewing  had  been  supplied,  under  the  same  circumstances, 
to  other  customers,  so  as  to  establish  a  connection  between  the  two 
deliveries.    Holcombe  v.  Heweon,  2  Camp.,  391 . 

In  the  same  way,  when  the  question  was  as  to  the  terms  of  a 
contract  for  certain  guano,  evidence  was  offered  as  to  the  terms  of 
other  contracts  for  guano  made  by  the  same  defendant,  and  was 
rejected  on  the  ground  that  there  was  no  reason,  because  a  man 
had  done  a  thing  once,  that  he  should  do  it  again,  and  that  no  con- 
nection between  the  two  contracts  had  been  made  out.  But  the 
case  would  obviously  be  different  if  it  could  be  shown  that  accord- 
ing to  a  regular  course  of  trade  all  guano  contracts  were  invariably 
in  certain  terms.    Hollingam  v.  Head,  4  0.  B.,  (N.  S  ,)  388. 

So,  where  A  was  sued  on  a  bill  of  exchange  accepted  in  his  name 
by  B,  in  order  to  prove  that  B  had  general  authority  to  accept  bills 
in  the  name  of  A,  evidence  was  admitted  of  A's  having  acknow- 
ledged his  liability  on  another  bill  accepted  in  his  name  by  B. 
Gibson  v.  Hunter,  2  H.  Bl.,  288. 

(8)  Proof  of  despatch  of  letter.— This  Illustration  seems  to 
-  supply  the  place  of  Sections  50  and  51  of  Act  II  of  1855,  which 
provided  (1)  that  when  a  letter  book,  duly  kept,  is  produced,  and 
it  is  proved  that  a  letter  copied  into  it  was  despatched  in  the 
ordinary  course,  the  Court  may  presume  its  despatch :  and  (2)  that 
when  a  book  is  kept  for  marking  despatch  and  receipt  of  letters 
and  a  letter  is  entered  as  received,  the  entry  shall  be  prima  facte 
evidence  of  its  receipt. 

These  facts  jwo'iild,  under  Section  114,  justify  the  Court  in  pre- 
suming despatch  or  receipt 


defined. 


Admissions. 

Admissioni  17*     An  admission  is  a  statement,  oral  or  docu- 

mentary, which  suggests  any  inference  as  to  any 
fact  in  issue  or  relevant  fact,  and  which  is  made  by 
any  of  the  persons,  and  under  the  circumstances, 
hereinafter  mentioned. 
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I^Toto 
Admission. — Ad  admission,  under  the  above  definition,  is  a  state- 
ment as  to  certain  things  made  by  certain  persons,  and  under  certain 
circumstances,  whatever  be  the  inference  which  it  suggests.  Whether, 
therefore,  the  statement  denies  or  admits  a  fact,  it  will  be  equally  an 
admission,  if  it  complies  with  the  requirements  of  the  following 
sections.  It  must  be  observed  that,  under  the  present  Act,  an 
admission  has  not  the  effect  of  precluding  the  person  who  made  it 
from  giving  evidence  to  contradict  it :  an  admission  is  evidence  of 
the  fact  stated,  and  often  of  course  very  strong  evidence :  but  it  is 
not  conclusive  proof  (see  Section  31),  and,  unless  the  person  making 
it  is  estopped  under  the  provisions  of  Sections  115 — 117,  he  is  at 
liberty  to  contradict  it  if  he  can.  In  the  English  Common  Law 
Courts,  and  a  fortiori,  in  the  Courts  of  Law  in  India,  where  the 
pleadings  are  less  technical,  an  admission  of  a  fact  on  the  pleadings 
by  implication,  is  not  an  admission  for  any  other  purpose  than  that 
of  the  particular  issue  and  is  not  tatamount  to  proof  of  a  fact. 
An  admission,  or  even  a  confession  of  judgment  by  one  of  several 
defendants  in  a  suit,  is  no  evidence  against  another  defendant. 
Aumirtolall  Bose  v.  Bajoneehant  Witter,  L.  R.,  2  I.  A.,  113. 

18.     Statements  made  by  a  party  to  the  proceed-  Admission— 
iog,  or  by  an  agent  to  any  such  party,  whom  the  by  party  to 
Court  regards,  under  the  circumstauces  of  "the  case,  gj^66^?*01 
as  expressly  or  impliedly  authorized  by  him  to  make 
them,  are  adtnissions.(l>  *    *    . 

Statements  made  by  parties  to  suits  suing(2>  or  by  suitor  in 
sued  in  a  representative  character  are  not  admis-  JiSScte^™ 
sions,  unless  they  were  made  while  the  party  making 
fcbetn  held  that  character.  „ 

"'  -Statements  made  by — 

(1)  persons  who  have  any  proprietary  or  pecu-  byparty inter. 
ttiary  interest  in  the  subject-matter  of  the  proceed-  JSSiStS?" 
ffljg^and  who  make  the  statement  in  their  character 

el  j^roons  so  interested ,(8)  or 

(2)  persons  from  ^vhom  the  parties  to  the  suit  bypewon 
have  derived  their  interest  in  the  subject-matter  of  fntS^X 
the  sui$,(4>  *    •  ri™*- 

are  admissions  if  they  are  made  during  the  con- 
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ti nuance  of  the  interest  of  the  persons  making  the 
statements.  <*> 

NTot©* 
(1)  Admiisioa  hf  agent— As  the  rule  admitting  the  declara- 
tions of  the  agent  is  founded  upon  his  legal  identity  with  the 
principal,  they  hind  only  so  far  as  the  agent  had  authority  to  make 
them.—  ZuyJ.,  §  540.  Care  must  therefore  be  taken,  as  to  state- 
ments by  agents  and  servants,  to  see  that  they  are  of  such  a  nature 
as  to  fall  within  the  scope  of  the  agent's  employment,  and  are  such 
as  the  agent  is  expressly  or  implicitly  empowered  by  his  principal 
to  make.  Thus,  what  is  said  by  an  agent  respecting  a  contract 
or  other  matter  in  the  course  of  his  employment,  is  an  admission, 
as  against  the  principal,  in  a  suit  grounded  on  such  contract  or 
matter;  but  what  is  said  by  him  on  another  occasion  is  not  aa 
admission.    Pste  v.  Hmgm,  5  Bsp.,  134. 

The  following  views  as  to  admissions  by  an  agent  were  pro- 
pounded by  Sir  W.  Grant,  M.  R.  :— 

"Asa  general  proposition,  what  one  man  says,  not  upon  oath, 
cannot  be  evidence  against  another  man.  The  exception  mast 
arise  out  of  some  peculiarity  of  situation,  coupled  with  the 
declarations  made  by  the  man  in  question.  An  agent  may  un- 
doubtedly, within  the  scope  of  his  authority,  bind  his  principal, 
by  his  agreement;  and  in  many  cases  by  his  acts.  What  the 
agent  has  said  may  be  what  constitutes  the  agreement  of  the 
principal :  or  the  representations  or  statements  made  may  be  the 
foundation  of,  or  the  inducement  to,  the  agreement.  Therefore,  if 
writing  is  necessary  by  law,  evidence  must  be  admitted  to  prove 
the  agent  did  make  the  statement  or  representation.  So  with 
regard  to  acts  done,  the  words  with  which  those  acts  are  accom- 
panied frequently  tend  to  determine  their  quality.  The  party,  there* 
fore,  to  be  bound  by  the  act,  must  be  affected  by  the  words.  But 
except  in  one  or  other  of  these  ways  I  do  not  know  how  what  is 
Baid  by  an  agent  can  be  evidence  against  his  principal.  The  mere 
assertion  of  a  fact  cannot  amount  to  proof  of  it ;  though  it  may 
have  some  relation  to  the  business  in  which  the  person  making  that 

assertion  was  employed  as  agent The  admission  of  an  agent 

cannot  be  assimilated  to  the  admission  of  the  principal.  A  party 
is  bound  by  his  own  admission ;  and  is  not  permitted  to  contradict 
it.  But  it  is  impossible  to  say  a  man  is  precluded  from  question* 
ing  or  contradicting  anything  any  person  has  asserted  as  to  him, 
as  to  his  conduct  or  his  agreement,  merely  because  that  person  has 
been  an  agent  of  his.    If  any  fact,  material  to  the  interest  of  either 
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party-  rests  in  the  knowledge  of  an  agent,  it  is  to  be  proved  by 
his  testimony,  not  by  hie  mere  assertion"  FairUe  v.  Hasting* 
10  Veaey  Jnn.,  128. 

Accordingly,  when  a  horse-dealer  or  livery-stable-keeper  employs 
a  servant  to  sell  a  horse,  any  statement,  made  by  him  at  the  time 
of  sale,  even  though  it  amount  to  a  warranty  of  soundness,  which 
the  servant  has  been  really  ordered  not  to  give,  will,  as  it  seems, 
bind  the  master ;  but  the  servant's  declarations  or  acknowledgments 
at  any  other  time,  whether  made  to  a  stranger  or  to  the  purchaser, 
will  not  be  received ;  Heiyear  v.  Hatofce,  5  Esp.,  72 ;  Fenn  v.  Harrison, 
3  T.  B.,  759.  The  servant  of  a  private  owner,  entrusted  on  one 
particular  occasion,  not  at  a  fair  or  other  public  mart,  to  sell  and 
deliver  a  horse,  is  not  by  law  authorised  to  bind  his  master  by  a 
warranty ;  and  the  buyer  who  takes  a  warranty  in  such  a  case 
takes  at  the  risk  of  being  able  to  prove  that  the  servant  had  his 
master's  authority  to  give  it.  Brady  v.  Tod,  30  L.  J.,  (N.  S.) 
C.  P„  223. 

The  test  is  whether  the  person  making  the  statements  was 
expressly  or  impliedly  authorised  by  his  employer  to  do  so :  thus, 
a  statement  by  a  Night  Inspector  at  a  Railway  station,  that  he 
had  forgotten  to  forward  certain  cattle,  was  excluded  on  the 
ground  that  it  did  not  fall  within  the  scope  of  his  duties,  and  he 
could  not  be  presumed  to  be  authorised,  to  make  admissions  as  to 
past  transactions.  Qreai  Western  Railway  Go.  v.  Willis,  34  L.  J., 
C.  P.,  195.  An  admission  by  a  servant  of  a  negligent  act  is  not 
evidence  against  his  master.    Johnson  v.  Lindsay,  53  J.  P.,  599. 

In  the  Kirksiail  Brewery  Ce,  v.  The  Fumes*  Railway  Co,  L.  R., 
9Q.Bn  468,  the  plaintiffs  sent  by  the  defendants'  railway  a  parcel 
of  money  addressed  to  their  clerk  at  U,  where  there  was  a  station 
on  the  defendants'  railway.  The  parcel  was  not  delivered  to 
plaintiffs'  clerk,  and  on  the  same  day  H,  a  porter  in  defendants' 
service  at  U  station,  disappeared.  The  station-master  at  U 
informed  a  Police  Superintendent  at  U  of  this,  the  latter  having 
gone  to  the  former  in  consequence  of  a  communication  from  him. 
The  Superintendent  gave  the  following  evidence:  "I  know  P,  the 
station-master  at  defendants'  railway  station  at  U.  In  conse- 
quence of  a  communication,  I  went  to  him  on  Saturday  the  30th 
of  July.  He  told  me  that  H.,  a  parcel  porter,  had  absconded  from 
the  service;  that  a  money  parcel  was  missing,  and  he,  P, 
suspected  H  had  taken  it ;  would  I  (the  witness)  make  inquiries 
after  him*"  This  evidence  was  objected  to  by  the  defendants.  It 
wa%  however,  admitted,  and,  a  verdict  having  passed  for  plaintiffs, 
it  was  held  that  the  evidence  was  rightly  admitted:  for  that  it 
must  be  taken  that  the  station-master,  being  the  person  in  charge 
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there,  had  authority  from  the  defendants  to  set  the  Police  in 
motion,  and  that  what  he  said,  pertinent  to  the  occasion,  when 
acting  within  the  scope  of  his  authority,  was  evidence  against  the 
defendants. 

Where  a  petitioning-creditor,  knowing  that  his  servant  could 
prove  a  particular  act  of  bankruptcy,  sent  him  expressly  for  that 
purpose  to  be  examined  at  the  opening  of  the  fiat,  the  depositions 
so  made  were  held  to  be  evidence  of  the  act  of  bankruptcy,  as 
against  the  petitioning-creditor,  where  that  fact  was  put  in  issue 
in  an  action  brought  against  him  by  the  assignees. — Tayl,,  §  691. 
Under  the  present  section  the  question  would  be  whether  the 
servant  was,  under  the  circumstances,  an  agent  of  the  petitioning* 
creditor,  authorized  to  prove  the  act  of  bankruptcy.  If  he  was, 
the  servant's  statement  would  be  an  admission  as  against  the 
creditor. 

With  regard  to  Counsel,  Attorney,  Pleaders,  Ac,  they  would 
doubtless  be  regarded  by  the  Court  as  empowered  to  make  admis- 
sions on  behalf  of  their  clients  in  all  matters  relating  to  the  pro- 
gress and  trial  of  the  cause. 

With  regard  to  facts  admitted  in  Court  by  the  parties  or  their 
agents,  it  will  be  seen  at  Section  58  that,  when  such  admissions  are 
made,  the  Judge  may  dispense  with  proof  and  regard  the  admitted 
fact  as  proved.  A  party  might,  accordingly,  find  himself  precluded 
from  subsequently  contesting  a  fact  so  admitted.  The  principle 
has  been  thus  laid  down  in  the  Privy  Council.  The  admission  and 
consent  of  a  Vakil,  made  with  due  authority,  will  bind  his  client, 
though  not  present  at  the  time  of  making  it :  "  otherwise  it  would 
not  be  safe  to  see  any  agent  or  counsel,  withont  letting  the  parties 
themselves  appear  in  the  most  trifling  matter.  The  Court  must, 
in  all  such  cases,  see  the  parties  themselves,  if  they  are  not  to  be 
bound  by  their  agents."  Where,  therefore,  an  order  was  made  for 
the  payment  of  a  certain  sum,  being  the  moiety  of  the  profits  of  an 
estate,  founded  on  an  amount  calculated  in  a  particular  manner, 
which  amount  was  admitted  and  assented  to  by  the  Yakil  in  Court, 
and  the  order  made  accordingly,  it  was  held  by  the  Judicial  Com- 
mittee, affirming  the  Judgment  of  the  Court  below,  that  such  con* 
sent  was  binding  on  the  client,  and  precluded  him  from  afterwards 
opening  the  account.  Rajunder  Narain  Roe  v.  Bajai  Oovind  Sing, 
2  M.  I.  A.,  253.  Kower  Narain  Boy  v.  Sreenath  Hitter,  9  W.  B.,  485. 
The  greatest  caution  should  be  exerised  by  the  Courts  before 
acting  upon  statements  out  of  the  ordinary  scope  of  the  Vakil's 
authority  in  the  particular  matter  in  which  he  was  employed* 
Venkataramanna  v.  Chavela  Atchiyamma,  6  M.  H.  C.  Bep.,  p.  127. 

Admissions  by  wife.— The  question  as  to  whether  a  wife  has 
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authority  to  make  a  statement,  so  as  to  render  it  an  admission  as 
against  her  husband,  must  depend  on  the  facts  of  the  case,  as  with 
any  other  agency :  it  will  "  turn  on  the  degree  in  which  the  hus- 
band permitted  the  wife  to  participate,  either  in  the  transaction 
of  his  affairs  in  general,  or  in  the  particular  matter  in  question." 
— Tayl.,  §  770.  It  will  not  follow  because  she  has  authority  to 
make  admissions  as  to  one  matter,  that  she  is  empowered  to  make 
admissions  as  to  another. 

Thus,  when  a  wife,  by  her  husband's  authority,  carried  on  the  * 
business  of  a  shop,  and  attended  to  all  the  receipts  and  payments, 
the  Court  held  that  admissions,  made  by  her  to  the  landlord  of  the 
shop  respecting  the  amount  of  rent,  were  not  admissible  to  bind 
the  husband.  Had  the  admissions  related  to  the  receipt  of  shop 
goods,  they  would  have  been  evidence ;  but  the  fact  that  she  was 
conducting  a  business  for  her  husband,  did  not  constitute  her  his 
agent  to  make  admissions  of  an  antecedent  contract  for  the  hire  of 
the  shop,  or  to  make  a  new  contract  for  the  future  occupation  of 
it.    Meredith  y.  Fooiner,  11  M.  &  W.,  202. 

Admission  by  an  infant— The  declarations  and  acts  of  an  agent 
cannot  bind  an  infant,  because  an  infant  cannot  appoint  an  agent. 
Doe  d.  Thomas  v.  Roberts,  16  M.  &  W.,  778.  But  so  far  as  the 
validity  of  the  admission  itself  is  concerned,  it  matters  not 
whether  the  person  who  made  it  was,  at  the  time  of  making  of  it, 
of  full  age.  Accordingly,  in  an  action  against  a  person  for  goods 
supplied  to  him  during  minority,  admissions  by  him  while  a  minor 
may  be  used.— CTNeiU  v.  Read,  7  Ir.  L.  E.,  434,;  Tayl,  §  605  &  740. 
It  has  been  held,  however,  that  an  infant  is  not  bound  by  ad- 
missions  made,  or  facts  stated,  for  the  purposes  of  a  suit.  Hawkins 
v.  huseombe,  2  Swans.,  375. 

(2)  Admissions  before  vesting  of  representative  character.— 
There  are  conflicting  decisions  of  the  English  Courts  as  to  whether 
statements  of  a  person,  suing  as  Representative  of  others,  made 
before  he  became  such,  should  be  regarded  as  admissions.  Under 
the  present  Act  they  will  be  excluded,  as  not  being  made  while  he 
held  bis  representative  character. 

(3)  Admission  by  a  party  interested  in  subject-matter.— Under 
this  provision  the  statements  of  joint  tenants,  co-sharers,  partners, 
and  such  like  become  admissions ;  but  with  respect  to  other  per- 
sons interested  in  the  same  property  it  must  be  remembered  that 
an  admission  can  be  proved  only  against  the  person  who  makes  it 
or  his  representative  in  interest.  Thus  one  partner  is  properly  the 
agent  of  another  for  the  purpose  of  making  an  admission  on  part- 
nership affairs ;  but  the  statement  of  a  tenant  in  common  cannot 
be  used  as  an  admission  against  another  tenant  in  common  or  his 


Digitized  by  CjOOQ IC 


128  ADM188ION8.  [OH.  II, 

representatives.  Admissions  by  a  c—tmi-qu*tru$t  would,  in  the 
same  way,  be  admissions  as  against  his  trustee  suing  in  his  capa- 
city of  trustee. 

An  admission  by  one  of  several  jotedars  is  evidence  as  against 
the  other  jotedars.  KowttdUdh  Sundari  Da*i  v.  Mukia  Sundari 
DaH,  I.  L.  R.,  11  Cal.,  588. 

In  England  the  admission  of  a  partner  in  a  firm,  made  after  its 
dissolution,  as  to  transact  ion  §  during  its  continuance  are  admissi- 
ble as  against  the  other  partners  on  the  ground  that,  so  far  as 
those  transactions  are  concerned,  the  partner's  liability  still  sur- 
vives. Pritehard  v.  Draper,  1  Rnss.  A  Myl.,  191.  The  relevancy 
of  such  an  admission  under  the  present  section  would  depend  on 
whether  the  person  making  it  still  had  a  pecnniary  interest  in  the 
matter  to  which  it  referred. 

An  admission  of  indebtedness  by  one  of  several  joint-contractors, 
partners,  executors  or  mortgages,  although  in  writing,  does  not 
operate  for  the  purpose  of  preventing  a  debt  being  barred  by  limit- 
ation against  any  other  of  them.    Act  XV  of  1877,  Section  21. 

(4)  Admissions  by  persons  from  whom  interest  is  derived. — 
Thus,  statements  of  an  ancestor  would  be  admissions  as  against  the 
heir,  statements  by  a  grantor  or  donor  would  be  admissions  against 
the  grantee  or  donee ;  statements  by  a  former  holder  of  an  office  as 
against  his  successors  in  it ;  statements  of  a  testator  as  against  his 
executor;  statements  of  an  intestate  as  against  his  administrator. 
So,  again,  any  declaration  by  a  landlord,  in  a  prior  lease,  which 
refers  to  the  matter  in  issue,  and  concerns  the  estate,  has  been 
received  in  evidence  against  a  lessee,  who  claims  by  a  subsequent 
title.  But  the  statements  of  a  tenant  for  life  as  to  the  reversionary 
estate  are  not  admissions  as  against  the  remainder-man  or  rever- 
sioner, because  the  one  does  not  derive  his  interest  from  the  other, 
though  he  comes  into  possession  of  it  subsequently  to  him. 

The  question  whether  the  statement  of  a  member  of  a  joint  Hindoo 
family,  under  Mitakshara  law,  ought  to  be  allowed  to  be  proved 
as  against  his  sons,  is  not  expressly  provided  for  by  the  section,  and 
is  one  of  some  difficulty.  It  is  submitted  that  such  statements 
ought  not  to  be  proved  as  admissions  against  the  sons,  when  they 
affect  the  estate  in  the  sons'  hands,  inasmuch  as  the  sons  are  not 
the  father's  "  representatives  in  interest,"  in  the  sense  of  being  his 
heirs,  but  are  in  the  position  of  joint-tenants  with  him  with  an  in- 
terest by  survivorship,  contingent  on  his  death.  What  he  says, 
therefore,  about  the  estate  which  comes  into  their  hands  cannot,  it 
would  appear,  be  regarded,  as  against  them,  as  an  admission.  The 
father's  interest  may  be  the  very  opposite  of  the  sons'.  A  father, 
for  instance,  is  often  interested  in  proving  the  property  to  be  self* 
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acquired,  the  sons  in  proving  it  to  be  ancestral.  It  would  be  hard 
that  the  father's  statements  in  such  a  case  should  be  deemed  to  be 
the  song'  admissions.  In  Periavocha  Thaven  v.  Kumarayi,  Madras 
Law  Beporter,  p.  22,  Kernan,  J.,  held  that,  in  the  case  of  ancestral 
property,  an  agreement  by  the  father  to  get  a  suit  in  respect  of  it 
settled  by  oath  does  not  bind  his  sons,  as  they  do  not  claim  under 
him  but  in  their  own  rights.  The  same  reason  appears  to  hold 
good  with  regard  to  admissions  made  by  the  father.  The  Sadr 
Court  of  Madras  held  that  the  admissions  of  a  Hindoo  father  are 
binding  on  his  sons,  42  of  1857,  Rep.  of  1858,  p.  89;  118  of  1860, 
Bep.  of  1860,  p.  237 ;  and  representatives,  66  of  1857,  Eep.  of  1858, 
p.  89 ;  9  of  1858 ;  but  that  the  admissions  of  a  Karnaven  of  a  Mala- 
bar  family  are  not  necessarily  binding  on  the  family,  79  of  1854, 
Bep.  of  1855,  p.  17.    The  distinction  is  not  apparent. 

An  auction -purchaser  of  an  Estate  sold  for  arrears  of  Revenue 
does  not,  in  the  sense  of  this  section,  derive  his  title  from  the  pre- 
vious owner.  Kooldeep  Narain  Singh  v.  Government  of  India, 
11  B.  L.  B.,  71 :  but  a  purchaser  at  an  execution  sale  is  the  '  repre- 
sentative' of  the  judgment-debtor  as  regards  admissions.  Enayat 
Hotsem  v.  Qridhari  Lai,  2  B.  L.  R.,  P.  C,  78 ;  Poreshnath  Mookerjee 
v.  Anathnath  Deh,  L.  B.,  9  I.  A.,  147. 

(5)  Time  and  circumstances  of  the  admission.— "With  respect 
to  the  time  and  circumstances  of  the  admission,"  says  Mr.  Taylor, 
M  it  may  first  be  observed,  that,  whenever  the  declarations  of  a  third 
person  are  offered  in  evidence,  on  the  ground  that  the  party,  against 
whom  they  are  tendered,  derives  his  title  from  the  declarant,  it  must 
be  shown  that  they  were  made  at  a  time  when  he  had  an  interest  in 
the  property  in  question ;  because  it  is  manifestly  unjust,  that  a 
person,  who  has  parted  with  his  interest  in  property,  should  be 
empowered  to  divest  the  right  of  another  claiming  under  him,  by 
any  statement  that  he  may  choose  to  make.  Thus,  the  admission  of  <. 
a  former  party  to  a  bill  of  exchange,  made  after  he  has  negotiated 
it,  cannot,  under  any  circumstances,  be  received  against  the  holder ; 
and  where  a  person  had  by  a  voluntary  post-nuptial  settlement, 
conveyed  away  his  interest  in  an  estate,  and  afterwards  had  executed 
a  mortgage  of  the  same  property,  it  was  held,  that  his  admission  that 
money  had  actually  been  advanced  upon  the  mortgage  could  not  be 
received  on  behalf  of  the  mortgagee,  who  was  seeking  to  set  aside  the 
former  settlement  as  voluntary  and  void.  So,  also,  the  declaration 
of  a  bankrupt,  though  good  evidence  to  charge  his  estate  with  a  debt, 
if  made  before  his  bankruptcy,  is  not  admissible  at  all,  if  it  were 
made  afterwards.  This  most  just  and  equitable  doctrine  will  be 
found  to  apply  to  the  cases  of  vendor  and  vendee,  grantor  and 
grantee,  and  generally  to  all  cases  of  rights  acquired  in  good  faith 
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previous  to  the  time  of  making  the  admission  in  question  "— TayL, 
§794. 

AdmiMioniby       JQ.     Statements  made  by  persons  whose  position 

persons  whose  «.    v-.i.j.      ...  r    r  .r   , 

position  must  or  liability  it  is  necessary  to  prove  as  against  any 
agauutplrty  pwty  to  the  suit,  are  admissions  if  such  statements 
to  suit.  would  be  relevant  as  against  such  persons  in  relation 

to  such  position  or  liability  in  a  suit  brought  by  or 
against  them,  and  if  they  are  made  whilst  the  person 
making  them  occupies  such  position  or  is  subject  to 
such  liability. 

Illustration. 
A  undertakes  to  collect  rents  for  B. 
B  sues  A  for  not  collecting  rent  due  from  C  to  B. 
A  denies  that  rent  was  due  from  0  to  B. 

A  statement  by  C  that  he  owed  B  rent  is  an  admission,  and  is  a 
relevant  fact  as  against  A,  if  A  denies  that  C  did  owe  rent  to  B. 

Not©. 
Admissions  by  strangers  to  the  suit — Admissions  of  strangers 
to  the  suit  are  receivable  only  when  the  issue  is  substantially  upon 
the  mutual  rights  of  such  persons  and  the  parties  to  the  suit  at  a 
particular  time.  Thus,  where  A  guaranteed  the  payment  for  such 
goods  as  the  plaintiffs  should  send  or  deliver  to  C  in  the  way  of 
trade,  a  statement  by  the  principal  debtor,  C,  that  he  had  received 
goods,  would  be  an  admission  as  against  the  surety,  A,  inasmuch 
as  it  would  be  relevant  in  a  suit  brought  against  C.  So  where  A 
and  B  are  jointly  liable  to  0.  So  the  admissions  of  a  bankrupt, 
previous  to  the  bankruptcy,  are  relevant  in  proof  of  the  petition- 
ing creditor's  debt.— Coole  v.  BraJiam,  3  Ex.  R.,  185 ;  Tayl,  §  759. 

Admissions  by       20*     Statements   made  by   persons  to    whom  a 
pmssW  wfer-    party  to  the  suit  has  expressly  referred  for  inform- 
to^sutt      rty  at*on  *n  reference  to  a  matter  in  dispute  are  admis- 
sions. 

IUustraHon. 
The  question  is,  whether  a  horse  sold  by  A  to  B  is  sound. 
A  says  to  B— '  Go  and  ask  C,  C  knows  all  about  it.'    C's  state- 
ment is  an  admission. 

3SToto- 
The  reference  must  be  express.— This  rule  must  not  be  under- 
stood as  giving  the  force  of  an  admission  to  statements  made  bj  a 
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witness,  as  against  the  party  who  calls  him.  There  must  be  an 
express  reference  for  information  in  order  to  make  the  statement  an 
admission. 


s,  if  A  says,  "  I  will  pay  you,  if  B  says  I  owe  it  you,"  ] 
lent  about  the  matter  will  be  an  admission  as  against  A. 


So,  when  the  question  was  as  to  a  forged  note,  paid  by  8  to  A, 
B  said,  "  If  I  have  paid  it  away  I  had  if  from  C,  go  and  inquire  of 
G  about  it ;"  C'g  statement  is  an  admission  as  against  B.  "  In  the 
application  of  this  principle,  it  matters  not  whether  the  question 
referred  be  one  of  law  or  of  fact;  whether  the  person  to  whom 
reference  is  made,  have  or  have  not  any  peculiar  knowledge  on 
the  subject ;  or  whether  the  statements  of  the  referee  be  adduced 
in  evidence  in  an  action  on  contract,  or  in  an  action  of  tort." — 
Tmyt.y  §  760.  The  statements  of  the  referee  under  such  oircum* 
Stances  have  sometimes  been  held  conclusive  against  the  person 
ranking  the  reference :  under  the  present  Act  they  are  not  con- 

trive  (Section  81);  but  if  the  person  making  the  reference  can 
shown  to  have  caused  another  person  to  believe  something  and 
Ifcjftct  upon  that  belief,  he  may,  as  against  that  person,  be 
•Jlfepped  under  Section  115  from  denying  it. 

21.     Admissions  are  relevant  and  may  be  proved  fciev&flcy  of 
as  against  the  person  who  makes  them,  or  his  repre-  ^SSIfeorhi 
sentative  in  interest;  but  they  cannot  be  proved  by  £?i!?if°!:J>er' 
or  on  behalf  of  the  person  who  makes  them  or  by  •*• 
his  representative  in  interest,  except  in  the  following 
cases : — 

(1)  An  admission  may  be  proved  by  or  on  behalf 
of  the  person  making  it  when  it  is  of  such  a  nature 
that,  if  the  person  making  it  were  dead,  it  would  be 
relevant  as  between  third  persons  under  Section  32. 

(2)  An  admission  may  be  proved  by  or  on  behalf 
of  the  person  making  it  when  it  consists  of  a  state- 
ment of  the  existence  of  any  state  of  mind  or  body, 
relevant  or  in  issue,  made  at  or  about  the  time  when 
such  state  of  mind  or  body  existed,  and  is  accom- 

Knied  by  conduct  rendering  its  falsehood  impro- 
ble/1)  r 
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(3)  An  admission  may  be  proved  by  or  on  behalf 
of  the  person  making  it  if  it  is  relevant  otherwise 
than  as  an  admission. (2) 

Illustrations. 

(a)  The  question  between  A  and  B  is,  whether  a  certain  deed 
is  or  ifi  not  forged.  A  affirms  that  it  is  genuine,  B  that  it  is 
forged. 

A  may  prove  a  statement  by  B  that  the  deed  is  genuine,  and  B 
may  prove  a  statement  by  A  that  the  deed  is  forged;  but  A 
cannot  prove  a  statement  by  himself  that  the  deed  is  genuine,  nor 
can  B  prove  a  statement  by  himself  that  the  deed  is  forged. 

(0)  A,  the  Captain  of  a  ship,  is  tried  for  casting  her  away. 
Evidence  is  given  to  show  that  the  ship  was  taken  out  of  her 

proper  course. 

A  produces  a  book  kept  by  him  in  the  ordinary  course  of  his 
business,  showing  observations  alleged  to  have  been  taken  by  him 
from  day  to  day,  and  indicating  that  the  ship  was  not  taken  out  of 
her  proper  course.  A  may  prove  these  statements,  because  they 
would  be  admissible  between  third  parties,  if  he  were  dead,  under 
section  32,  clause  2. 

(c)  A  is  accused  of  a  crime  committed  by  him  at  Calcutta. 

He  produces  a  letter  written  by  himself  and  dated  at  Lahore  on 
that  day  and  bearing  the  Lahore  post-mark  of  that  day. 

The  statement  in  the  date  of  the  letter  is  admissible,  because,  if 
A  were  dead,  it  would  be  admissible  under  section  32,  clause  2. 

(d)  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be 
stolen.  • ' 

He  offers  to  prove  that  he  refused  to  sell  them  below  their  value. 

A  may  prove  these  statements,  though  they  are  admissions, 

because  they  are  explanatory  of  conduct  influenced  by  facts  in  issue. 

(e)  A  is  accused  of  fraudulently  having  in  his  possession  counter- 
feit coin,  which  he  knew  to  be  counterfeit. 

He  offers  to  prove  that  he  asked  a  skilful  person  to  examine  the 
coin,  as  he  doubted  whether  it  was  counterfeit  or  not,  and  that  that 
person  did  examine  it  and  told  him  it  was  genuine. 

A  may  prove  these  facts  for  the  reasons  stated  in  the  last  preced- 
ing illustration. 

(1)  An  admission  cannot  be  proved  in  favour  of  the  person 
making  it. — The  rules  provided  by  this  section  are  grounded  on  the 
principle  that  previous  statements  of  the  parties  ought  to  be 
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admissible  only  when  the  circumstances  are  each  as  to  render  their 
truthfulness  eminently  probable.  If  a  man  might  bring  evidence 
to  prove  statements  made  by  himself  favourable  to  his  own  case, 
nothing  would  be  easier  than  for  a  party  who  had  a  weak  case  to 
strengthen  it  by  making  such  statements  beforehand,  or  by  suborn- 
ing witnesses  to  speak  to  having  heard  him  make  such  statements. 
A  vast  mass  of  the  most  worthless  evidence  would  thus  be  imported 
into  the  case.  This  is  guarded  against  in  the  present  section  by 
the  general  rule  that  statements  made  by  a  man  can  be  proved,  not 
by  or  on  behalf  of  himself,  but  only  by  or  on  behalf  of  his  antago- 
nist; so  that  it  will  be  only  such  of  his  statements  as  make  against 
Jus  cause  and  favor  that  of  his  antagonist  that  will  be  let  in ;  and 
such  statements  may  of  course  be  generally  relied  on  as  truthful. 

Exceptions. — This  rule,  however,  if  enacted  without  any  relax- 
ations would  work  harshly,  as  there  are  some  statements  which, 
though  they  are  in  the  interest  of  the  person  making  them,  are  yet 
from  some  particular  circumstance  deserving  of  especial  credit. 
Such  for  instance,  are  the  statements  mentioned  in  Section  32  of 
the  Act,  to  which  Illustrations  (6)  and  (c)  refer.  The  entries  which 
a  man  makes  in  the  regular  course  of  his  business  are  presumably 
truthful,  and  though  they  happen  to  be  in  his  favour,  he  ought  not 
to  be  debarred  from  proving  them  as  part  of  his  case.  In  like 
manner  statements  against  proprietary  interest,  expressions  of 
opinion  as  to  a  public  right,  custom  or  other  matter  of  public 
interest,  made  as  provided  in  Section  82,  (4),  expressions  of 
opinion  as  described  in  Section  32  (5)  are  proveable  as  admissions 
on  behalf  of  the  person  making  them,  as  well  as  against  him.  Prac- 
tically the  effect  of  this  and  the  following  excoption  is  to  let  in  a 
verj  large  number  of  admissions  as  evidence  in  a  man's  favor,  and 
it  is  for  the  Judge  to  say  what  weight  is  to  be  given  to  them.  So, 
with  regard  to  the  admissions  specified  in  (2)  it  would,  no  doubt,  be 
dangerous,  as  a  general  rule,  to  allow  a  man  to  prove  on  his  behalf 
his  own  statements  as  to  his  feelings ;  but  the  danger  is  guarded 
against  by  the  proviso  that  the  admission,  in  order  to  be  admissible, 
must  be  made  about  the  time  when  the  feeling  existed,  and  be  accom- 
panied by  conduct  rendering  its  falsehood  improbable.  So,  also, 
with  regard  to  the  cases  provided  for  in  (3),  of  which  Illustrations 
(d)  and  (e)  give  instances,  the  statements  in  these  cases  being 
admissible  under  Section  9  or  14.  In  all  alike  there  is  something 
which  tends  to  rebut  the  probability  that  what  a  man  says  may  be 
unduly  influenced  by  the  wish  to  better  his  own  case. 

The  principle,  on  which  a  statement  by  a  person,  is  admissible 
against  him  but  not  in  his  favor  was  exemplified  in  the  following 
case. 
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Ffi  carriage  was  driven  against  M's  carriage,  whereby  M*s  thigh 
was  broken.  On  the  trial  of  an  action  by  M  against  P  for  recovery 
of  damages  for  the  injury,  S,  a  surgeon,  was  called  as  a  witness  for 
M.  M  recovered  600£  damages  against  P.  S  afterwards  brought  an 
action  against  M  for  his  services  as  a  surgeon  in  attending  M  after 
his  thigh  was  broken.  The  Counsel  of  8  proposed  to  go  into  evi- 
dence to  show  what  S  stated  as  to  the  amount  of  his  charge  for 
attendance  on  M  in  giving  his  evidence  on  the  trial  of  the  action 
by  M  against  P.  S's  statement  at  the  former  trial  was  held  to  be 
inadmissible  for  him,  though  it  would  have  been  admissible  against 
him.  Decision  of  Cresswell,  J.  in  Sutherland  v.  McLaughlin,  Car.  & 
M.,  4&9.  Under  the  first  exception  to  the  present  section  8  would, 
if  he  had  any  entries  in  his  books  showing  his  charges,  have  been 
able  to  prove  them ;  and  his  former  statement  might  have  been 
used  for  the  purpose  of  corroborating  him  under  Section  157. 

So,  in  an  action  for  falsely  representing  the  solvency  of  a 
stranger,  whereby  the  plaintiffs  were  induced  to  trust  him  with 
goods,  statements  by  them  at  the  time  when  the  goods  were  sup- 
plied, that  they  trusted  him  in  consequence  of  the  representation, 
might  be  admissible  on  their  behalf,  either  under  (1)  as  made  in 
the  ordinary  course  of  business,  or,  under  (2),  as  a  statement  as  to 
state  of  mind,  made  about  the  time  and  accompanied  by  circum- 
stances rendering  its  falsehood  improbable. 

Frequently  statements  made  by  persons  under  legal  compulsion 
become  admissions  in  another  proceeding.  They  do  not  cease  to  be 
admissions  in  Civil  cases  because  made  under  compulsion.  A 
deposition  of  a  person  in  a  suit  to  which  he  is  no  party,  is,  in  a 
subsequent  suit  in  which  he  is  a  defendant,  evidence  against  him 
and  against  those  who  claim  under  or  purchase  from  him,  although 
he  is  alive  and  has  not  been  called  as  a  witness.  Soojan  Bibee  v. 
Achmut  Ali,  14  B.  L.  R.,  Ap.,  3.  See  post,  Section  33.  "Thus 
affidavits  sworn  by  a  party  in  former  legal  proceedings,  answers 
filed  by  him  in  Chancery  in  a  former  suit,  evidence  given  by  him  in 
an  action  at  law,  or  his  examination  taken  before  commissioners 
of  bankruptcy,  will  be  evidence  against  himself  in  a  subsequent 
cause;  and  this,  too,  though  his  subsequent  opponent  was  a 
stranger  to  the  prior  proceeding."—  Tcryl,  §  798. 

(2)  Admissions  relevant  otherwise  than  as  admissions.— Illus- 
trations (d)  and  (e)  show  cases  in  which  statements,  not  proveable 
on  a  man's  behalf  as  admissions,  may  yet  be  admissible  under  other 
provisions  of  the  Code.  For  example,  the  recitals  in  a  deed,  admis- 
sible as  a  transaction  by  which  a  right  was  asserted,  Ac.,  would 
be  admissible  under  Section  13,  though  they  will  be  excluded  as 
admissions*   Hurronath  MuUick  v.  Nittanund  Mitilick,  10  B.  L.  &*  9W, 
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Diiferenoe between  admissions  and  confessions  —  In  JB.  v.  Mae* 
dtmald*  10  B.  L.  B.,  Apx.,  2,  Phesr,  J.,  observing  that  there  is  a 
distinction  in  this  Act  between  admissions  and  confessions,  admit* 
ted  evidenoe  of  a  statement  made  by  a  prisoner  to  the  constable 
who  arrested  him  explaining  how  he  came  by  property  with  the 
theft  of  whioh  he  was  charged.  The  distinction  between  admis- 
sion* and  confessions  is  illustrated  by  Lord  Melville's  trial. — 29 
How's  St  Tr.f  746—764;  Tayl,  §  724. 

22*     Oral  admissions  as  to  the  contents   of  a  when  oral  od. 
document  are  not  relevant,   unless  and  until  the  So^w*0 
party  proposing  to  prove  them  shows  that  he  is  ^™netntsare 
entitled  to  give  secondary  evidence  of  the  contents 
of  such  document  under  the  rules  hereinafter  con- 
tained, or  unless  the  genuineness  of  a  document 
produced  is  in  question. 

N*ot©. 

Oral  evidenoe  of  the  contents  of  documents  is  irrelevant  except 
whan  nsed  as  secondary  evidence.— This  is  a  change  from  the  ** 
English  law,  according  to  which  the  oral  admission  of  a  party  as 
to  the  contents  of  a  document  is  admitted,  even  when  the  document 
might  have  been  produced,  as  evidenoe  against  him.  This  doctrine 
was,  after  great  consideration,  affirmed  by  the  Court  of  Exchequer 
in  Slatteris  v.  Pooley,  6  M.  &  W.,  664.  In  that  case  the  question  *S 
being  whether  the  debt  sued  for  had  been  included  in  the  Schedule 
to  a  composition  deed,  and  the  composition  deed  being  inadmissible 
for  want  of  stamp,  a  verbal  admission  by  the  defendant  that  the  . 
debt  in  suit  was  identical  with  that  included  in  the  Schedule,  was 
rejected  by  the  Original  Court  on  the  ground  that  the  contents  of 
a  written  instrument,  inadmissible  for  want  of  a  proper  stamp, 
cannot  be  proved  by  parol  evidence  of  any  kind.  The  Appellate 
Court,  however,  held  that  the  evidence  ought  to  have  been  admit- 
ted. "  We  entertain  no  doubt/'  said  Parke,  B.,  "  that  the  defend- 
ant's own  declarations  were  admissible  in  evidence  to  prove  the 
identity  of  the  debt  sued  for  with  that  mentioned  in  the  Schedule, 
although  such  admissions  involved  the  contents  of  a  written 
instrument  not  produced ;  and  I  believe  my  Lord  Abinger,  who 

was  not  present  at  the  argument,  entirely  concurs Indeed,  if 

finch  evidence  were  inadmissible,  the  difficulties  thrown  in  the  way 
of  almost  every  trial  would  be  nearly  insuperable.  The  reason 
why  such  parol  statements  are  admissible,  without  notice  to  pro- 
duce or  accounting  for  the  absence  of  the  written  instrument,  is 
that  they  are  not  open  to  the  same  objection  that  belongs  to  parol 
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evidence  from  other  sources,  where  the  written  evidence  might 
have  been  produced:  for  such  evidence  is  excluded  from  the 
presumption  of  its  untruth,  arising  from  the  very  nature  of  the 
case  where  better  evidence  is  withheld :  whereas  what  a  party 
himself  admits  to  be  true,  may  reasonably  be  presumed  to  be  so.*9 
The  propriety  of  the  rule,  however,  has  been  much  questioned  on 
the  ground  that,  though  what  a  party  himself  admits  may  reason- 
ably  be  presumed  to  be  true,  there  is  no  such  presumption  in  favor 
of  the  truthful  ness  of  the  evidence  by  which  such  admission  must 
be  proved.  Sanders  v.  KarneU,  1  F.  &  P.,  356  (Channell,  B.)  at  page 
357.  "The  doctrine,"  said  Penefather,  C.  B.,  in  reference  to 
Slatterie  and  Pooley,  "  laid  down  in  that  case  is  a  most  dangerous 
one;  by  it  a  man  might  be  deprived  of  an  estate  of  £10,000 
a  year,  derived  from  his  ancestors  through  regular  family  deeds 
and  conveyances,  by  producing  a  witness,  or  by  one  or  two 
conspirators  who  might  be  got  to  swear  that  they  heard  the 
defendant  say  that  he  had  conveyed  away  his  interest  therein, 
or  had  mortgaged  or  had  otherwise  encumbered  it :  and  thus,  by 
the  facility  so  given,  the  widest  door  would  be  opened  to  fraud." 
Lawless  v.  Queah,  8  Irish  L.  B.,  382.  This  view  has  been  adopted 
in  the  present  Act :  oral  admissions  as  to  the  contents  of  a  docu- 
ment are  excluded  under  the  present  section :  written  admissions 
as  to  such  matters  are,  as  will  be  seen  at  Section  65  (b)  admissible. 
A  party's  admission  as  to  the  contents  of  a  document,  not  made  in 
the  pleadings,  but  in  a  deposition,  is  secondary  evidence,  and 
cannot  supply  the  place  of  the  document  itself.  Shekh  Ibrdhim  v. 
Parv&ta  Hari,  8  Bom.  H.  G.  Rep.,  (A.  C.  J.)  163.  This  section  will 
not,  of  course,  exclude  admissions  which  the  parties  agree  to  make 
at  the  trial,  under  Section  58 :  in  which  case  it  becomes  unneces- 
sary to  prove  the  fact  so  admitted. 

certain  admis.  23*  In  civil  cases  no  admission  is  relevant,  .if  it 
i^Sfcera*"  *8  ina^e  either  upon  an  express  couditiou  that  evi- 
dence of  it  is  not  to  be  given,  or  under  circum- 
stances from  which  the  Court  can  infer  that  the 
parties  agreed  together  that  evidence  of  it  should 
not  be  given.W 

Explanation. — Nothing  in  this  section  shall  be 
taken  to  exempt  any  barrister,  pleader,  attorney  or 
vakil  from  giving  evidence  of  any  matter  of  which 
he  may  be  compelled  to  give  evidence  under  Section 
126.<2> 
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3STote>. 
(1)  Admissions  made  without  prejudice,  or  to  buy  peace.— 

"Confidential  overtures  of  pacification  and  any  other  offers  or  pro- 
positions between  litigating  parties,  expressly  or  impliedly  made 
without  prejudice,  are  excluded  on  grounds  of  public  policy.  For 
without  this  protective  rule,  it  would  often  be  difficult  to  take  any 
step  towards  an  amicable  compromise  or  adjustment,  and,  as  Lord 
Mansfield  has  observed,  all  men  must  be  permitted  to  buy  their 
peace,  without  prejudice  to  them  should  the  offer  not  succeed." — 
TayU  §  795. 

Whenever,  accordingly,  litigating  parties  have  made  and  enter- 
tained overtures  for  a  peaceful  adjustment  of  the  dispute,  the 
Courts  will,  no  doubt,  be  disposed  to  infer  that  the  parties  did  not 
intend  evidence  to  be  given  of  the  facts  communicated  in  the 
course  and  on  the  faith  of  the  pending  negotiation.  Letters 
written,  after  a  dispute  has  arisen,  with  a  view  to  compromise  and 
"  without  prejudice,"  cannot  be  used  against  the  party  by  or  on 
whose  behalf  they  are  written.  Hoghton  v.  Hoghton,  2  W.  &  T., 
849;  15Beav.,278,  321. 

Admissions  made  before  an  arbitrator,  do  not  fall  within  the 
protection  afforded  by  the  section,  but  are  receivable  in  a  subse- 
quent trial  of  the  cause,  the  reference  having  proved  ineffectual. — 
Tayl,  §  798. 

"  If  a  letter,  sent  by  an  Attorney  to  the  opposite  party,  be  express- 
ed to  be  written  "  without  prejudice,"  it  cannot  be  received  as  an 
admission ;  neither  can  the  reply  be  admitted,  though  not  guarded 
in  a  similar  manner." — Tayl.t  §  782.  Paddock  v.  Forrester,  3  M.  &  Gr., 
903.  When  a  man  offers  to  compromise  a  claim,  he  does  not  thereby 
admit  it,  but  simply  agrees  to  pay  so  much  to  be  rid  of  the  action. 
There  is  tradition  of  a  case  in  which  a  lawyer's  clerk,  sued  for 
breach  of  promise  of  marriage,  objected  to  the  production  of  his 
love-letters  on  the  ground  that  they  were  signed  "Yours  very 
affectionately,  without  prejudice."  In  order,  however,  to  make 
good  his  contention  under  this  section  he  would  have  to  show  that 
the  understanding  between  him  and  the  lady  as  to  their  letters 
was  that  evidence  of  their  contents  should  not  be  given.  A  Judge 
is  not  entitled,  without  the  consent  of  both  parties,  to  look  at  letters 
written  without  prejudice,  even  for  the  purposo  of  seeing  whether 
there  is  good  cause  for  depriving  a  successful  litigant  of  costs. 
Walker  v.  Wilsher,  23  Q.  B.  D.,  335. 

This  protection  is  not  applicable  to  criminal  cases.  See  Sec- 
tion 29. 

(2)  When  communications  to  professional  men  are  not  pro- 
tected.— The  explanation  refers  to  the  obligation  on  the  part  of 

18 
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Confection 
caused  by  iu- 
duosment, 
threat  or  pro- 
mise ii  irrele- 
vant. 


Barristers  and  others  to  answer  questions  as  to  professional  com- 
munications made  to  them  in  furtherance  of  a  criminal  purpose 
or  as  to  any  fact  observed  showing  the  commission  of  a  crime  or 
fraud  since  the  commencement  of  their  employment. 

24»  A  confession  made  by  an  accused  person  is 
irrelevaufc  in  a  criminal  proceeding,  if  the  making  of 
the  confession  appears  to  the  Court  to  have  been 
caused  by  any  inducement,  threat  or  promise,  having 
reference  to  the  charge  against  the  accused  person, 
proceeding  from  a  person  in  authority  and  sufficient, 
in  the  opinion  of  the  Court,  to  give  the  accused  per- 
son grounds,  which  would  appear  to  him  reasonable, 
for  supposing  that  by  making  it  he  would  gain  any 
advantage  or  avoid  any  evil  of  a  temporal  nature  in 
reference  to  the  proceedings  against  him. 

3SToto- 

Confessions  caused  by  inducement,  threat,  or  promise  are  irre- 
levant.—The  saying  that  "an  accused  person,  confessing,  is  the  best 
of  witnesses"  is  not  to  be  unreservedly  accepted.  The  Text  books, 
abound  in  stories  of  persons  who  from  terror,  confusion,  the  hope  of 
shielding  others,  weariness  of  life,  a  morbid  and  diseased  state  of ' 
mind  or  other  cause,  have  recorded  confessions,  which  have  subse- 
quently proved  to  be  untrue.  Sometimes,  when  there  is  a  strong  case 
against  the  accused,  they  imagine  that  acquittal  is  impossible  and 
that  their  only  chance  of  a  light  sentence  is  to  make  a  penitential 
confession :  sometimes,  and  notably  in  India,  it  is  to  be  feared  that 
a  confession  is  wrung  out  of  the  accused  by  a  resort  to  moral  or 
physical  torture  on  the  part  of  the  Police.  Torture,  for  the  purpose 
of  eliciting  the  truth  from  prisoners,  was  not  unknown  in  English 
Courts  up  to  the  commencement  of  the  1 7th  century :  but  the  punish- 
ment of  the  rack  was  formally  pronounced  illegal  by  the  Judges  in 
1628.  At  the  present  day  not  only  is  torture  or  other  inducement 
forbidden,  but  the  law  scrutinizes  all  confessions  with  a  jealous 
eye.  "  A  confession,"  said  Chief  Baron  Eyre, "  forced  from  the  mind 
by  the  flatteries  of  hope,  or  by  the  torture  of  fear,  comes  in  so 
questionable  a  shape,  when  it  is  to  be  considered  as  evidence  of 
guilt,  that  no  credit  ought  to  be  given  to  it."  In  order,  however,  to 
exclude  a  confession,  the  threat,  inducement  or  promise,  which 
occasioned  it,  must  be  of  the  character  described  in  this  section :  it 
must  emanate  from  a  person  in  authority,  such  as  a  master-  or  mis- 
tress, a  magistrate,  constable  or  other  official  in  charge  of  tfao 
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accused :  it  must  refer  to  temporal  good  to  be  gained  or  temporal  * 
evil  to  be  avoided,  and  therefore,  a  confession  obtained  by  spiritual 
exhortations  is  admissible.  The  law  of  England,  Ireland  and  America, 
unlike  that  of  Scotland  and  other  countries  subject  to  Roman  law, 
does  not  regard  penitential  confessions  to  a  priest  in  the  light  of 
privileged  communications.    The  advantage  to  be  gained  must  have  r 
reference  to  the  proceedings  against  ike  accused,  so  that  a  confession 
prompted  by  a  promise  of  matters  having  nothing  to  do  with  the 
charge,  such  as  that  the  prisoner  should  have  some  beer,  or  that  he 
should  see  his  wife,  would  not  be  excluded.    The  inducement  held  > 
out  need  not  be  a  real  advantage.    It  is  enough  if  the  Court  consider 
that  the  prisoner  had  grounds,  which  appeared  to  him  reasonable, 
for  supposing  it  to  be  so.    Nor  is  it  necessary  that  the  inducement  » 
shall  have  proceeded  directly  from  the  person  in  authority  to  the 
accused :  thus,  a  threat  made  to  a  prisoner's  wife  might  operate  to 
exclude  a  subsequent  confession,  if  it  appeared  that  the  confession 
was  occasioned  by  it. 

Mere  exhortations  to  tell  the  truth  would  not  exclude  subsequent 
confessions ;  though,  of  course,  the  accused  might  be  urged  "  to  tell 
the  truth"  in  such  a  way  as  to  give  him  clearly  to  understand  that 
the  best  thing  he  could  do  would  be  to  confess,  and  a  confession  so 
obtained  might  fall  within  the  scope  of  this  section. 

By  Section  122  of  the  Code  of  Criminal  Procedure,  Act  X  of  1882, 
no  Magistrate  is  to  record  a  confession  unless,  upon  enquiry,  he 
has  reason  to  believe  that  it  was  made  voluntarily,  and  he  has  to 
attach  a  memorandum  to  this  effect  to  the  confession.  Empress  v. 
Daji  Nursu,  I.  L.  R.,  6  Bom.,  288.  West,  J.,  excluded  a  confession  on 
the  ground  that  the  Judge's  certificate  of  its  being  voluntary  was 
not  made  till  several  days  after  the  trial.  See  Fekoo  Mahto  v.  The 
Empress,  I.  L.  R-,  14  Cal.,  539. 

In  R.  v.  Navrgji  Ddddbhdi^  9  Bom.  H.  C.  Rep.,  358,  a  travelling  r 
auditor  in  the  service  of  the  Qt.  I.  P.  Railway  Company,  having  dis 
covered  defalcations  in  the  accounts  of  the  prisoner,  who  was  a 
booking  clerk  of  the  Company,  went  to  him  and  told  him  that  "  he 
had  better  pay  the  money  than  go  to  jail"  and  added  that "  it  would 
be  better  for  him  to  tell  the  truth,"  after  which  the  prisoner  was 
brought  before  the  Traffic  Manager  in  whose  presence  he  signed  a 
receipt  for,  and  admitted  having  received,  a  sum  of  Rupees  826-8-0. 
The  prisoner  was  subsequently  put  on  his  trial  for  criminal  breach 
of  trust  as  a  servant  in  respect  x)f  this  and  of  other  sums.  It  was 
held  that  the  words  used  by  the  travelling  auditor,  constituted  an 
inducement  within  the  meaning  of  this  section,  and  that  the 
receipt  signed  by  the  prisoner  was,  \  aerefore,  not  receivable  in 
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evidence  on  his  trial.  In  delivering  judgment,  Sargent,  O.  J., 
observed :— "  Section  24-,  whilst  requiring  the  inducement  to  be 
offered  by  a  person  in  authority,  leaves  it  entirely  to  the  Court  to 
form  its  own  opinion  as  to  whether  the  inducement,  threat,  or 
promise  was  sufficient  to  lead  the  prisoner  to  suppose  that  he  would 
derive  some  benefit  or  avoid  some  evil  of  a  temporal  nature  by 
confessing No  definition  or  illustration  is  given  of  the  expres- 
sion 'person  in  authority.*  It  is  an  expression  well  known  to 
English  lawyers  on  questions  of  this  nature ;  and  although,  as  all 
rules  of  evidence,  which  were  in  force  at  the  passing  of  the  Act,  are 
repealed,  the  English  decisions  on  the  subject  can  scarcely  be 
regarded  as  authorities,  they  may  still  serve  as  valuable  guides..-.. 
The  test  would  seem  to  be,  had  the  person  authority  to  interfere 
with  the  matter  P  and  any  concern  or  interest  in  it  would  appear  to 
be  held  sufficient  to  give  him  that  authority,  as  in  The  Queen  v. 
Warringham  (2  Den.  0.  C,  477  n.)  where  Parke,  B.,  held  that  the 
wife  of  one  of  the  prosecutors  who  had  been  concerned  in  the 
management  of  their  business,  was  a  person  in  authority."  The 
master  or  mistress  of  the  accused,  in  cases  in  which  the  alleged 
offence  was  not  committed  against  them,  have  been  held  not  to  be 
"  persons  in  authority1*  in  the  sense  of  this  section.  Thus  a  confes- 
sion obtained  by  an  inducement  held  out  by  the  Mistress  of  a  girl, 
accused  of  the  murder  of  her  child,  is  admissible.  B.  v.  Moore, 
3  C.  &  K.,  153. 

Bentham  places  "  the  invalidating  considerations  applicable  to 
the  probative  force"  of  confessions  under  the  heads  of  (1),  Misinter- 
pretation; (2),  Incompleteness ;  and  (3),  Mendacity. 

Misinterpretation  is  where  a  wrong  meaning  is  put  by  the  wit- 
ness on  something  said  or  done  by  the  person  supposed  to  have 
confessed,  and  where,  accordingly,  "  that  which  really  is  not  a 
confession  might  be  taken  and  acted  upon  as  such.'1  It  is  possible 
that  the  confessing  person  may  have  expressed  himself  incorrectly 
and  the  witness  not  have  gathered  his  real  meaning.  An  instance 
of  this  is  the  case  of  an  accused  person,  in  whose  presence  a  witness 
was  examined  and  having  been  asked  whether  the  accused  was  the 
man  who  committed  the  crime,  replied  in  the  negative :  whereupon 
the  accused  person  exclaimed,  Thank  God,  here  is  a  man  who  has 
not  recognized  me ;"  what  he  really  meant  was,  "  Here  is  a  man 
who  has  recognized  that  it  was  not  I." 

Incompleteness  is  when  the  loose  and  imperfect  language  of  the 
confessor  has  failed  to  give  a  correct  view  of  the  whole  matter 
confessed. 

Mendacity  is  when,  from  any  of  the  various  motives  affecting 
human  action,  an  intentionally  false  confession  is  made.    To  guard 
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against  false  confessions,  Bentham  lays  down  the  following  two 
rales: — 

1.  "  One  is  that  to  operate  in  its  character  of  direct  evidence 
the  confession  cannot  be  too  particular :  in  respect  of  all  material 
circumstances,  it  should  be  as  particular  as  by  dint  of  interroga- 
tion it  can  be  made  to  be :  why  so  P  Because  (supposing  it  false) 
the  more  particular  it  is,  the  more  distinguishable  facts  it  will 
exhibit,  the  truth  of  which  (supposing  them  false)  will  be  liable  to 
be  disproved  by  their  incompatibility  with  any  facts,  the  truth  of 
which  may  have  come  to  be  established  by  other  evidence." 

2.  "The  other  rule  is  that  in  respect  of  all  material  facts 
(especially  the  act  which  constitutes  the  physical  part  of  the 
offence)  it  ought  to  comprehend  a  particular  designation  of  the 
circumstances  of  time  and  place.  For  what  reason  P  For  the 
reason  already  mentioned :  to  the  end  that  in  the  event  of  its  proving 
false,  facts  may  be  found  by  which  it  may  be  proved  to  be  so.  "  I 
killed  such  a  man"  says  the  confessionalist  "  on  such  a  day  at  such 
a  place."  "  Impossible,"  says  the  Judge,  speaking  from  other  evi- 
dence, "on  that  day  neither  you  nor  the  deceased  were  at  that 
place." — Benth.  Ratio.  Evid.,  vol.  vii. 

In  R.  v.  Weatherspoon  and  otltsrs,  [Madras  High  Court,  Easter 
Sessions,  1874,]  the  prisoners,  who  were  soldiers,  were  tried  for  a 
murderous  assault,  and  it  was  proposed  by  the  prosecution  to  give 
in  evidence  a  statement  as  to  the  affair  made  by  one  of  the  accused. 
It  was  proved,  however,  that  an  officer  in  the  regiment  had  seen 
the  accused  and  told  him  that  he  might  clear  himself  of  the  suspi- 
cion which  the  circumstances  raised  against  him.  The  accused 
was  told  to  think  the  matter  over  and  afterwards  made  a  statement. 
The  officer's  account  of  the  interview  was  "  what  I  meant  to  convey 
to  the  man  was  that  it  might  get  him  out  of  the  scrape."  The 
statement  was  rejected  as  having  been  caused  by  inducement  pro- 
ceeding from  a  person  in  authority.  A  distinction  ought,  however,  • 
it  is  submitted,  to  be  drawn  between  confessions  on  the  one  hand, 
and  statements  by  persons  who,  so  far  from  confessing,  are  denying 
any  connection  with  the  offence  and  explaining  facts  which  bear 
against  them.  If  a  superior  tells  a  subordinate  that  he  will  better 
himself  by  confessing,  the  confession  is,  of  course,  inadmissible— 
but  if  he  BayB,  "  such  and  such  facts  look  awkward,  you  had  better 
explain  them  if  you  can,"  the  explanation,  if  given  by  way  of  deny* 
nag  guilt,  ought  to  be  admitted :  the  object  of  the  accused  is  not  to 
better  his  position  by  confessing  his  guilt  but  to  show  that  he  is 
not  guilty  at  all.  E.g.,  In  an  English  case  where  a  man  was 
accused  of  indecent  assault  and  common  assault,  a  statement  made 
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by  him  to  refute  the  former  charge  was  admitted  to  convict  him  of 
the  latter,    Beg.  v.  Wealand,  827,  L.  R.,  20  Q.  B.  D. 

A  statement  intended  to  be  self-exculpatory,  may  nevertheless 
amount  to  an  admission  of  a  criminating  fact,  and,  so,  be  excluded 
under  Section  25  or  26.  Empress  v.  Pandharinath,  I.  L.  R.,  6  Bom.,  34. 

Doubts  have  been  felt  as  to  whether,  under  the  English  law,  a 
prisoner  can,  as  an  ordinary  rule,  be  convicted  on  a  mere  extra- 
judicial confession  without  corroborative  evidence  of  the  corpus 
delicti.— Tayl.9  §  868.  Under  the  present  law  no  such  doubt  will 
arise.  If  the  confession  be  legally  obtained  it  will  be  relevant,  and 
the  Judge  can,  if  he  think  it,  under  the  circumstances,  sufficient 
proof  of  the  offence,  convict  upon  it  in  the  absence  of  any  other 
evidence.    See  notes  to  Section  30. 

Conflicting  views  have  prevailed  in  the  English  Courts  as  to 
whether  in  order  to  make  confession  admissible,  it  is  necessary  to 
prove  affirmatively  that  no  improper  inducement  was  held  out. 
B.  v.  Warringham,  2  Den.  C.  C,  47.  Section  104  of  the  present  Act 
puts  upon  the  person  wishing  to  prove  a  fact  the  burthen  of 
proving  any  fact  necessary  to  enable  him  to  give  evidence  of  it.  The 
present  case  however  is  one  in  which  certain  evidence,  primd  facie 
admissible,  is  excluded  on  certain  specified  grounds,  and  the 
burthen  of  proving  the  existence  of  those  grounds  must,  under 
Section  103,  lie  on  the  person  who  wishes  the  Court  to  believe  in 
their  existence. 

As  to  confessions  before  a  Court,  see  Cr.  Pr.  C,  [Act  X,  1882.] 
Sections  164,  364  and  533. 

The  fact  of  a  confession  being  retracted  before  the  trial  does  not  » 
affect  its  admissibility.    Even  though  retracted  in  the   Sessions 
Court  and  uncorroborated,  it  may  be  ground  for  a  conviction. 
B.  v.  Bhuttun  Bajwun,  12  Suth.  W.  R.,  (Cr.  R.,)  49;  B.  v.  Balvanl 
Pendh&rkar,  11  Bom.  H.  C.  Rep.,  137. 

The  averment  on  the  Magistrate's  record  that  the  accused,  before 
making  the  confession,  was  warned  that  it  was  optional  with  him 
to  answer  the  questions  put  to  him,  is  not  conclusive  to  show  that 
the  confession  was  not  made  under  the  influence  of  fear  engendered 
by  previous  treatment,  or  is  not  otherwise  valueless.  R.  v.  K<kh- 
naih  Dinkar,  8  Bom.  H.  0.  Rep.,  (Cr.  C.,)  126. 

In  England  it  has  been  held  that,  in  a  suit  for  dissolution  of  • 
marriage  on  the  ground  of  the  wife's  adultery,  entries  in  her 
private  diary,  detailing  acts  of  adultery  committed  by  her  with  the 
co-respondent  are,  if  they  amount  to  a  distinct  and  unequivocal 
admission  of  adultery  by  the  respondent  and  are  free  from  suspi- 
cion of  collusion  or  other  taint,  grounds  on  which  the  Court  may, 
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in  the  absence  of  any  corroborative  evidence,  proceed  to  give  the 
injured  party  the  relief  sought  for:  bat  such  evidence  must  be 
received  with  extreme  caution.  Robinson  v.  Robinson  and  Lane, 
29  L.  J.,  (Pr.  &  M.,)  178.  It  would  seem  admissible  as  against  the 
co-respondent  under  Section  10  of  the  present  Act,  adultery  being 
an  offence  and  in  one  sense  an  actionable  wrong. 

In  R.  v.  Hicks,  10  B.  L.  R.,  App.,  1.  Phear,  J.,  refused  to  admit 
evidence  of  a  confession  made  immediately  after  the  prisoner  had 
been  threatened  with  a  loaded  rifle,  although  the  threat  was  not 
for  the  purpose  of  extorting  the  confession  but  of  suppressing  a 
mutiny  on  boardship.    This  scarcely  seems  justified  by  the  section. 

25-     No  confession  made  to  a  Police  officer,  shall  J^fe£^n 
be  proved  as  against  a  person  accused  of  any  offence. 

3STot©. 

Confessions  to  Police  officers.— A  statement  made  by  a  prisoner 
to  the  constable  who  arrested  him,  accounting  for  his  possession  of 
property  with  the  theft  of  which  he  was  charged,  is  receivable  in 
evidence.  R-  V.  Macdonald,  10  B.  L.  R.,  App.,  2.  In  R.  v.  Eurribole 
(fliunjex  jihose.  I.  L.  R.,  1  Cal.,  207,  the  prisoner,  on  his  arrest, 
made  a  statement  in  the  nature  of  a  confession,  which  was  reduced 
into  writing  by  one  of  the  inspectors  in  whose  custody  the  prisoner 
was,  and  subsequently  signed  and  acknowledged  by  the  prisoner  in 
the  presence  of  the  Deputy  Commissioner  of  the  Police  at  the 
Police  office,  the  Deputy  Commissioner  receiving  and  attesting  the 
statement  in  his  capacity  as  Magistrate  and  Justice  of  the  Peace. 
At  the  trial  of  the  prisoner  at  the  Criminal  Sessions  of  the  High 
Court,  this  statement  was  tendered  in  evfdence  against  him,  and 
admitted  by  the  Judge,  who  overruled  an  objection  on  behalf  of 
the  prisoner  that,  under  this  section  it  was  inadmissible.  On  a 
case  certified  by  the  Advocate- General  under  Clause  26  of  the 
Letters  Patent,  the  Judges  held  that  the  confession  was  not  admis- 
sible in  evidence  under  this  section.  In  delivering  judgment, 
Garth,  C.  J.,  observed  upon  this  point  "in  construing  the  25th 
section  of  the  Evidence  Act  of  1872, 1  consider  that  the  term  'police 
officer'  should  be  read,  not  in  any  strict  technical  sense,  but  accord- 
ing to  its  more  comprehensive  and  popular  meaning." 

See  instances  of  statements  made  to  a  Police  officer  in  Empress 
v.  Meher  Ali  Mullick,  I.  L.  R.,  15  Cal.,  589. 

In  Empress  v.  Petamber  Jina,  I.  L.  R.,  2  Bom.,  61,  it  was  held 
that  this  section  does  not  preclude  one  accused  person  from  prov- 
ing a  confession  made  to  a  police  officer  by  another  accused,  jointly 
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tried  with  him ;  such  a  confession,  however,  must  not  be  treated  as 
evidence  against  the  person  making  it,  but  merely  as  evidence  in 
favor  of  the  other. 

By  Section  163  of  the  Criminal  Procedure  Code,  Police  Officers 
are  precluded  from  offering  any  such  inducement,  threat  or  pro- 
mise as  is  mentioned  in  Section  24  of  the  Indian  Evidence  Act ; 
but  are  not  bound  to  prevent  any  statement  which  a  person  chooses, 
of  his  own  freewill,  to  make. 

As  to  the  punishment  for  causing  hurt  for  the  purpose  of  extort- 
ing confession  or  information  which  may  lead  to  the  detection  of 
an  offence,  see  the  Indian  Penal  Code,  Sees.  330,  331. 

Confession  26-     No  confession  made  by  any  person  whilst 

c^ed^?wfe"in  he  is  in  the  custody  of  a  Police  officer,  unless  it  be 
lic^ttobe*  ma(*e  i"  the  immediate  presence  of  a  Magistrate, 
usedasevi-      shall  be  proved  as  against  such  person. 

Explanation. — In  this  section  'Magistrate*  does 
not  include  the  head  of  a  village  discharging  magis- 
terial functions  in  the  Presidency  of  Fort  St.  George 
or  in  Burma  or  elsewhere,  unless  such  headman  is 
a  Magistrate  exercising  the  powers  of  a  Magistrate 
under  the  Code  of  Criminal  Procedure,  1882. — 
[Act  III  of  1891,  s.  3.] 

OXToto. 

Confession  made  while  accused  is  in  custody  it  inadmissible  un- 
less made  before  Magistrate.— Section  25  haying  excluded  confes- 
sions to  the  Police,  the  present  section  goes  still  farther  in  guard- 
ing against  unfair  advantage  being  taken  of  the  position  of  a 
person  in  Police  custody,  and  excludes  all  confessions  by  such  per- 
sons, the  bond  fide$  of  which  is  not  guaranteed  by  the  immediate 
presence  of  a  Magistrate.  Even  as  to  these,  extraordinary  pre- 
cautions are  provided  by  Sections  164,  364  &  533  of  the  Or.  P.  C, 
1882. 

Thus  in  Empreu  v.  NUmadhub  Mitter,  I.  L.  B.,  15  CaL,  595,  the 
accused  had  made  a  statement  to  a  Magistrate  at  Calcutta  in  the 
course  of  a  police  investigation,  confessing  to  a  murder.  The 
accused  spoke  and  understood  English  and  the  Magistrate  ques- 
tioned him  in  English  and  was  answered  sometimes  in  English  and 
sometimes  in  Bengali.  Such  answers  were  taken  down  in  English; 
but  when  they  had  been  given  in  Bengali,  they  were  read  over  to 
the  accused  in  English  and  he  accepted  the  English  as  expressing 
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the  moaning  of  what  he  had  stated  and  signed  the  document  in 
the  presence  of  the  Magistrate  who  affixed  the  usual  certificate 
thereto.  Jn  taking  this  confession  the  Magistrate  purported  to 
have  acted  under  ss.  164  and  364  of  the  Or.  F.  C.  and  at  the  trial, 
subsequently  to  the  admission  of  the  document  in  evidence,  he 
was  called  as  a  witness  and  deposed  to  the  above  facts.  It  was 
held  that  the  document  was  properly  admitted  on  the  evidence  of 
the  Magistrate. 

27»  Provided  that,  when  any  fact  is  deposed  to 
as  discovered  in  consequence  of  information  received 
from  a  person  accused  of  any  offence,  in  the  custody 
of  a  Police  officer,  so  much  of  such  information, 
whether  it  amounts  to  a  confession  or  not,  as  relates 
distinctly  to  the  fact  thereby  discovered,  may  be 
proved. 

JsTot©- 

Stateme nts  by  accused  leading  to  discovery  of  fact.— The  "  fact1' 
to  which  this  section  refers  as  discovered  in  consequence  of  inform- 
ation received  from  a  person  in  custody  of  the  Police,  is  generally 
either  the  property  stolen,  or  the  body  of  the  injured  person, 
or  the  weapon  with  which  the  injury  was  inflicted,  or  bloody 
clothes,  or  some  other  material  evidence  of  the  offence.  When 
evidence  of  this  kind  is  so  discovered,  so  much  of  the  accused's 
statement  as  "relates  distinctly"  to  the  discovered  fact  is  ad- 
missible notwithstanding  that  the  person  was  in  Police  custody. 
Section  27  does  not  specify  whether  the  proviso  is  intended  to 
apply  to  Section  25  as  well  as  to  Section  26 :  but  it  seems  reason- 
able to  infer  that  it  does,  and  that,  consequently,  such  a  state- 
ment would  be  admissible  though  made  to  a  Police  Officer.  The 
English  law  extends  this  rule  to  oases  in  which  the  confession  has 
been  obtained  by  inducements  whioh  would,  otherwise,  have  ren- 
dered it  inadmissible ;  but  the  proviso  in  Section  27  of  the  present 
Act  can  scarcely,  it  is  submitted,  be  held  to  apply  to  Section  24, 
which  is  dealing  with  a  completely  different  subject. 

The  words  "  relates  distinctly,"  borrowed  from  Mr.  Taylor,  are 
deficient  in  precision  and  have  sometimes  been  construed  too 
widely.  They  must  be  taken  to  mean  that,  in  such  cases,  evidence 
may  be  given  to  prove  that  the  discovery  was  made  in  accordance 
with  the  information  so  obtained  from  the  accused,  not  that  all  the 
statements  made  on  the  same  occasion  by  the  accused  are  neces- 
sarily admissible.  "  It  is  not,  observed  West,  J.,  all  statements, 
connected  with  the  production  or  finding  of  the  property,  which 
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are  admissible :  those  only  which  lead  immediately  to  the  discovery 
of  the  property  and  so  far  as  they  do  lead  to  such  discovery,  are 
properly  admissible."  It.  v.  Jora  Horn,  11  Bom.  H.  C,  242.  The 
proviso  is  easily  capable  of  abuse  and  should  be  strictly  construed. 

The  test  of  admissibility  under  this  section  is  "  was  the  fact  dis- 
covered by  reason  of  the  information,  and  how  much  of  the  inform- 
ation was  the  immediate  cause  of  the  fact  being  discovered,  and 
as  such  a  relevant  fact  P "  Thus,  where  a  prisoner  was  charged 
with  stealing  some  cloths,  his  statement  that  he  had  deposited  the 
cloths  with  witnesses  who  delivered  them  up  on  demand  was  the 
approximate  cause  of  their  discovery  and  was  admissible  in 
evidence.  But  if  he  had  proceeded  to  state  that  they  were  cloths 
which  he  was  charged  with  stealing,  that  statement  would  not  be 
admissible  for  it  would  not  be  the  immediate  cause  of,  or  the 
necessary  preliminary  to,  the  fact  discovered.  Empress  v.  Oommer 
Sahib,  I.  L.  B.,  12  Mad.,  163. 

28*  If  such  a  confession  as  is  referred  to  in  sec- 
tion twenty-four  is  made  after  the  impression 
caused  by  any  such  inducement,  threat,  or  promise 
has,  in  the  opinion  of  the  Court,  been  fully  removed, 
it  is  relevant 

IsToto. 

Confession  made  after  removal  of  impression  caused  by  induce- 
ment, ftc. — "  Thus,  where  a  magistrate  told  a  prisoner,  charged  with 
murder,  that,  if  he  was  not  the  man  who  struck  the  fatal  blow,  and 
would  disclose  all  he  knew  respecting  the  matter,  he  would  use  his 
influence  to  protect  him ;  but,  on  subsequently  receiving  a  letter 
from  the  Secretary  of  State  refusing  mercy,  he  communicated  its 
contents  to  the  prisoner,  it  was  held  that  a  confession,  which  the 
prisoner  afterwards  made  to  the  coroner,  who  had  also  duly  cau- 
tioned him,  was  clearly  voluntary,  and  as  such  it  was  admitted. 
So,  when  the  accused  had  been  induced  by  promises  of  favor  to 
make  a  confession,  which  was  for  that  cause  excluded,  but  some 
months  afterwards,  and  after  he  had  been  solemnly  warned  by  two 
magistrates  that  he  must  expect  death  and  prepare  to  meet  it,  he 
again  fully  acknowledged  his  guilt,  this  latter  confession  was 
received  in  evidence." — TayL,  §  878. 

So,  also,  when  a  child,  charged  with  theft,  was  told  by  her  mis- 
tress that  if  she  did  not  tell  all  about  it  that  night,  the  constable 
would  be  sent  for  to  take  her  to  the  magistrate :  the  constable  was 
sent  for  and  on  her  way  to  the  magistrate,  the  child  confessed  to 
the  constable ;  her  confession  was  held  to  be  admissible,  inasmuch 


Digitized  by  VjOOQ IC 


secs.  28, 29.] 


ADMISSIONS. 


14!? 


as  the  inducement,  viz.,  the  promise  that  the  constable  should  not 
be  sent  for  was  at  an  end,  since  he  had  been  sent  for.  R.  v.  Richards, 
5  C.  A  P.,  318. 

29*  If  such  a  confession  is  otherwise  relevant,  it 
does  not  become  irrelevant  merely  because  it  was 
made  under  a  promise  of  secrecy,  or  in  consequence 
of  a  deception  practised  on  the  accused  person  for 
the  purpose  of  obtaining  it,  or  when  he  was  drunk, 
or  because  it  was  made  in  answer  to  questions  which 
lie  need  not  have  answered,  whatever  may  have  been 
the  form  of  those  questions,  or  because  he  was  not 
warned  that  he  was  not  bound  to  make  such  *ou- 
fessiou  and  that  evidence  of  it  might  be  given* 
agaiust  him. 

ISToto. 

Confessions  obtained  by  fraud,  ftc.— The  rule  laid  down  in  Sec- 
tion 23  as  to  admissions  in  civil  suits,  does  not  apply  to  criminal 
cases.  Here  the  great  object  is  to  ascertain  innocence  or  guilt,, 
and,  consequently,  so  long  as  the  truthfulness  of  the  confession  is 
secured,  the  law  does  not  regard  any  limitations  imposed  by  the 
person  confessing  as  to  its  future  employment  against  him,  nor 
will  it  recognize,  even  in  the  case  of  confessions  to  a  spiritual 
adviser,  a  promise  not  to  reveal  such  a  confession.  Evidence  in 
such  cases  is  consequently  admissible  notwithstanding  that  the 
person  giving  it  may  have  obtained  his  information  in  an  improper 
manner,  or  may  be  doing  a  dishonorable  act  in  revealing  it ;  as  e.g., 
where  a  man  has  purposely  been  made  drunk  with  a  view  to  a  con- 
fession, or  where  the  accused  has  been  tempted  to  write  to  his 
friends  and  his  letters  have  been  opened,  or  where  he  has  been  led 
to  confess  by  a  false  representation  that  his  accomplices  have 
confessed.  But  it  was  held  by  the  Bombay  High  Court  that  where 
a  pardon  tendered  to  some  of  the  accused  by  a  Magistrate  proved 
to  be  illegal,  their  confessions,  made  under  such  tender,  are  wholly 
inadmissible;  and  the  Session's  Court  cannot,  by  informing  the 
accused  of  the  illegality,  and  asking  them  if  they  still  adhere  to 
their  confessions,  render  them  admissible.  Empress  v.  Hammanta, 
I.  L.  E.,  1  Bom.,  610. 

Statements  made  by  a  person  talking  in  his  sleep  are,  of  course, 
no  confessions,  nor  receivable  in  evidence,  though  they  may  be  of 
great  indicative  value.  Best,  §  531.  Mr.  Best  quotes  a  case  men* 
tioned  in  Arbuthnot's  Reports  of  Criminal  Cases  in  the  Court  of 
Foujdaree  Adalut,  in  which  an  accused  person,  who  was  under 
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surveillance,  went  through  the  details  of  a  murder  in  his  sleep 
addressing  his  accomplices.  The  man  on  being  taxed  with  th* 
offence  admitted  his  guilt,  as  did  also  the  persons  whom  he  named 
in  his  sleep. 

30*  When  more  persons  than  one  are  being  tried 
jointly  for  the  same  offence,  and  a  confession  made 
by  one  of  such  persons  affecting  himself  and  some 
other  of  such  persons  is  proved*  the  Court  may  take 
into  consideration  such  confession  as  against  such 
other  person  as  well  as  against  the  person  who 
makes  such  confession. 

Explanation. — *  Offence,1  as  used  iu  this  section, 
includes  the  abetment  of,  or  attempt  to  commit,  the 
offence.— [Act  III  of  1891,  s.  4.] 

niuBtraiions. 

(a)  A  and  B  are  jointly  tried  for  the  murder  of  C.  It  is  proved 
that  A  said, — "  B  and  I  murdered  0."  The  Court  may  consider 
the  effect  of  this  confession  as  against  B. 

(6)  A  is  on  his  trial  for  the  murder  of  C.  There  is  evidence  to 
show  that  C  was  murdered  by  A  and  B,  and  that  B  said, — "  A  and 
I  murdered  C." 

This  statement  may  not  be  taken  into  consideration  by  the  Court 
against  A,  as  B  is  not  being  jointly  tried. 

3STote* 
Confession  implicating  others  jointly  tried.— The  policy  of  this 
section  has  been  much  questioned,  and  one  writer  has  gone  so  far 
as  to  say  that  "  the  best '  consideration'  which  the  Court  can  give 
to  a  confession  within  this  section  will  probably  be  to  hold  that  it 
will  not  act  upon  it  against  third  parties."  If  this  means  that  a 
Court  ought  not,  unless  under  circumstances  altogether  excep- 
tional, to  rely  on  the  uncorroborated  confession  of  a  co-accused 
person,  the  caution  is,  no  doubt,  a  sound  one.  But  if  by  "  not 
acting  on  it"  is  meant  that  the  confession  is  to  be  banished  from 
the  Judge's  mind  and  is  not  to  form  one  ingredient  in  the  conclu- 
sion which  he  forms  about  the  case,  the  intention  of  the  section 
would  be  altogether  frustrated  by  the  course  recommended.  The 
reasons  for  allowing  the  Judge  to  take  into  consideration  confes- 
sions of  this  character  have  been  discussed  in  the  Introduction  : 
they  follow  necessarily  from  the  principle,  enforced  by  Bentham 
and  now  generally  accepted  as  the  right  one,  of  admitting  matter 
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of  evidence  of  every  description  for  what  it  is  worth,  unless,  from 
the  circumstances  of  the  case,  or  the  character  of  the  Tribunal, 
some  obvious  danger  or  disadvantage  would  arise  from  doing  so. 
The  exclusion  of  various  pieces  of  evidence  under  English  law  is  •'*. 
owing  to  the  circumstance  that  it  has  been  considered,  on  the 
whole,  dangerous  to  entrust  the  consideration  of  them  to  a  Jury ; 
indeed  the  whole  law  of  Evidence  has  been  shaped  with  reference 
to  a  procedure  under  which  one  part  of  the  case  is  decided  by  the 
Judge  and  one  by  the  Jury.  In  India,  where  the  functions  of 
Judge  and  Jury  are  united  in  a  single  official,  it  is  unnecessary  to 
insist  upon  the  exclusion  of  a  class  of  statements,  which,  though 
generally  in  a  high  degree  suspicions,  may  yet  throw  some  light  on 
the  case  and  are  occasionally  of  the  utmost  importance.  For 
example  the  approver's  evidence,  admissible  under  the  Criminal 
Procedure  Code,  is  infinitely  more  suspicious,  because  he  has  a 
distinct  motive  for  speaking ;  yet  it  is  thought  on  the  whole  better 
to  have  it  than  not.  And  so  it  is  easy  to  conceive  circumstances  in 
which  a  confession  by  a  co-accused  would  be  perfectly  safe  ground 
on  which  to  base  an  inference.    See  Section  114,  Illustration  (6). 

The  proper  course  clearly  is  for  Courts  to  carry  out  the  direc- 
tion of  the  section,  take  the  confession  into  consideration,  not 
forgetting  how  very  little  it  is  worth  in  the  generality  Qf  cases,  but 
not  refusing  to  assign  to  it  such  weight  as  it  deserves. 

The  general  view  of  the  Courts  is,  however,  in  the  highest  degree 
unfavorable  to  any  but  a  very  limited  and  cautious  use  of  the  sec- 
tion. It  must  be  regarded  as  a  dangerous  exception  to  the  general 
rule,  and  its  wording  shows  that  the  confession  is  merely  to  be 
an  element  in  the  consideration  of  the  evidence.  Unless  there  • 
is  something  more,  a  conviction  upon  it  will  still  be  a  case  of 
no  evidence  and  bad  in  law.  Proceedings,  24th  January  1873, 
7  M.  H.  C.  R.,  15.  Following  this  Ruling,  the  Madras  High  Court 
annulled  the  conviction  in  22.  v.  Hulagu,  I.  L.  R.,  1  Mad.,  163,  on  the. 
ground  "that  a  conviction  based  solely  upon  the  evidence  of  a 
co-prisoner  is  bad  in  law."  * 

The  confession  of  one  of  the  prisoners  cannot  be  used  to  corrobo-  « 
rate  the  evidence  of  an  accomplice  against  the  others.    R.  v.  Mala- 
fMbij^Kqgana,  11  Bom.  H.  C.  Rep.,  196—198 ;  U.  v.  Durbaroo  Dm 
Strdar,  13  Suth.,  W.  R.,  (Cr.  R.)  14.    As  to  the  evidence  of  an  accom- 
plice, corroborated  or  uncorroborated,  see  Sections  133  and  157. 

In  Emprew  v.  KhancUa  Bin  ]yandu>  I.  L.  R.,  14  Bom.,  669  the 
accused  was  convicted  solely  on  the  confessions  of  his  fellow-pri- 
soners who  were  tried  jointly  with  him  for  the  same  offence  and  it 
\  kM  the  conviction  was  bad.    Under  this  section  such  confes- 
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sions  could  be  taken  into  consideration  against  the  accused,  but 
they  were  not  "  evidence  "  within  the  definition  in  s.  3  (ante  p.  88) 
and  they  could  not  therefore  alone  form  the  basis  of  a  conviction. 

In  Empress  v.  Ashutosh  Chucher  Wili*,  I.  L.  R.,  4  CaL,  483,  it 
was  held  by  Jackson  and  Macdonnell,  JJ.,  that  a  confession  by  one 
co-accused  is  not  sufficient  to  support  the  conviction  of  the  other 
accused,  even  when  corroborated  by  circumstantial  evidence, 
unless  the  circumstances  constituting  the  corroboration  would,  if 
believed  themselves,  support  a  conviction.  It  may  however  be 
questioned  how  far  this  limitation  of  the  effect  of  the  section  is 
justified  by  its  wording.  On  the  same  occasion,  Garth,  C.  J.,  ruled 
that  the  question  of  the  weight  to  be  attached  to  such  a  confession, 
and  of  its  adequacy  to  support  a  conviction  was  one  for  the  Judge. 
In  the  same  case  the  Court  held  that  the  word  "  Court "  in  this 
section  included  both  Judge  and  Jury. 

Where  a  statement,  made  by  one  of  the  accused  inculpating  him- 
self and  others  was  subsequently  retracted,  and  the  accused  made 
another  exculpating  himself,  the  second  statement  was  held  to  be 
inadmissible.  B.  v.  Noorbux  Kazi,  L.  R.,  6  CaL,  279. 

The  counsel  for  one  accused  person  may  ask  questions  to  prove  a 
confession  by  another  accused.  In  such  a  case  the  Judge  ought  to 
instruct  the  Jury  that  the  confession,  so  elicited,  is  not  to  be 
treated  as,  evidence  against  the  person  making  it,  but  merely  in 
favor  of  the  other  accused.  Per  Westrop,  C.  J.,  in  Empress  y. 
Pitamber  Jina,  I.  L.  R,  2  Bom.,  61. 

Confessions  by  each  of  two  prisoners,  taken  in  the  absence  of 
the  other  and  not  read  over  or  proved  against  him,  were  excluded 
except  against  the  person  confessing.   Empress  v.  Laksmen,  I.  L.  R., 

6  Bom.,  125.    See  also  Empress  v.  OhunderncUh  Sircar,  I.  L.  R., 

7  CaL,  65. 

In  order  to  render  the  confession  of  one  prisoner,  jointly  tried 
with  another,  admissible  in  evidence  against  the  latter,  it  must 
appear  that  the  confession  implicates  the  confessing  person  sub- 
stantially to  the  same  extent  as  it  implicates  the  person  against 
whom  it  is  to  be  used,  in  the  commission  of  the  offence  for  which 
the  prisoners  are  being  jointly  tried.  R.  v.  Belat  Ali,  10  B.  L.  R., 
453. 

In  Empress  v.  Daji  Nursu,  I.  L.  R.,  6  Bom.,  288,  it  was  held 
that  a  statement  by  one  prisoner,  in  order  to  be  evidence  against 
another,  must  amount  to  distinct  confession  of  the  offence  charged. 

The  confession  of  a  person  who  says  he  abetted  a  murder  but 
withdrew  before  the  actual  perpetration  of  the  deed  by  his  as- 
sociates) was  held  by  the  Bombay  High  Court  not  to  be  receivable 
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in  evidence  against  the  latter,  though  the  person  confessing  is 
jointly  tried  with  them  on  a  charge  of  murder.    R.  v.  AmrUd 
Qovinda,  10  Bom.,  H.  C.  R.,  p.  497. 

A  prisoner  who  pleads  guilty  at  the  trial,  and  is  thereupon 
convicted  and  sentenced,  -cannot  be  said  to  be  jointly  tried  with 
the  other  prisoners  committed  on  the  said  charge  who  pleaded  not 
guilty.    B.  v.  KdJu  Pattt,  11  Bom.  H.  C.  Rep.,  146. 

This  section  would  not,  in  a  divorce  suit,  apply  to  confessions  of  • 
adultery  by  a  respondent  or  co-respondent  as  against  the  other 
party,  since  such  persons  are  not  being  "jointly  tried  for  the 
same  offence."  The  admission  of  a  respondent  has  been  held  to 
be  inadmissible  as  against  a  co-respondent  in  England.  Robinson 
v.  Robinson  and  Lane,  29  L.  J.  (Pr  &  M.)  17.  Such  an  admission, 
however,  would  appear  to  be  admissible  under  Section  10  of  the 
present  Act  as  the  statement*  of  a  person  who  has  conspired  to 
commit  an  offence. 

31-     Admissions  are  not  conclusive  proof  of  the  Admission* 
matters  admitted,  but  they  may  operate  as  estoppels  p?o^bntmJy 
under  the  provisions  hereinafter  contained.  e8t°P- 

As  to  estoppels,  Bee  post,  Chapter  VIII,  Sections  115 — 117. 


Statements  by  persons  who  cannot  be  called 
as  witnes8e8. 

32.  Statements,  written  or  verbal,  of  relevant 
facts  made  by  a  person  who  is  dead,  or  who  cannot 
be  found,  or  who  has  become  incapable  of  giving 
evidence,  or  whose  attendance  cannot  be  procured 
without  an  amount  of  delay  or  expense  which,  under 
the  circumstances  of  the  case,  appears  to  the  Court 
unreasonable,  are  themselves  relevant  facts  in  the 
followiug  cases : — 

(1)  When  the  statement  is  made  by  a  person,  as 
to  the  cause  of  his  death,  or  as  to  any  of  the  circum- 
stances of  the  transaction  which  resulted  in  his 
death,  in  cases  in  which  the  cause  of  that  person's 
death  comes  into  question Sl) 

Such  statements  are  relevant  whether  the  person 
who  made  them  was  or  was  not,  at  the  time  when 


Cases  in  which 
statement  of 
relevant  fact 
by  person  who 
is  dead  or  can- 
not be  found, 
Ac,  is  rele- 
vaut. 


When  it  re- 
lates to  cause 
of  death; 
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course  of 
business ; 


or  against 
interest  of 
maker; 


or  gives  opin- 
ion as  to  public 
right  or  cus- 
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of  general 
interest  j 
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existence  of 
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or  is  made  in 
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deceased  per- 
son; 
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they  were  made,  under  expectation  of  death,  and 
whatever  may  be  the  nature  of  the  proceeding  in 
which  the  cause  of  bis  death  comes  into  question, 

(2)  When  the  statement  was  made  by  such  per- 
son in  the  ordinary  course  of  business,  and  in  parti- 
cular when  it  consists  of  any  entry  or  memorandum 
made  by  him  in  books  kept  in  the  ordinary  course 
of  business,  or  in  the  discharge  of  professional  duty ; 
or  of  an  acknowledgment  written  or  signed  by  him 
of  the  receipt  of  money,  goods,  securities  or  property 
of  any  kind ;  or  of  a  doouraent  used  in  corameroe 
written  or  signed  by  him,  or  of  the  date  of  a  letter 
or  other  document  usually  dated,  written  or  signed 
by  him.(2) 

(3)  When  the  statement  is  against  the  pecuniary 
or  proprietary  interest  of  the  person  making  it,  or 
when,  if  true,  it  would  expose  him  or  would  hare 
exposed  him  to  a  criminal  prosecution  or  to  a  suit 
for  damages/8* 

(4)  When  the  statement  gives  the  opinion  of  any 
such  person  as  to  the  existence  of  any  public  right 
or  custom  or  matter  of  public  or  general  interest,  (4> 
of  the  existence  of  which,  if  it  existed,  he  would  have 
been  likely  to  be  aware/5*  and  when  such  statement 
was  made  before  any  controversy  as  to  such  right, 
custom  or  matter  had  tfrigen.(6) 

(5)  When  the  statement  relates  to  the  existence 
of  any  relationship  [by  blood,  marriage  or  adoption] 
between  persons  as  to  whose  relationship  the  person 
making  the  statement  had  special  means  of  know- 
ledge/7* and  when  the  statement  was  made  before 
the  question  in  dispute  was  raised. — [Act  XVIII  of 
1872,  8.  2.] 

(6)  When  the  statement  relates  to  the  existence 
of  any  relationship  [by  blood,  marriage  or  adoption] 
between  persons  deceased,  and  is  made  in  any  win 
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or  deed  relating  to  the  affairs  of  the  family  to  which  * 
any  such  deceased  person  belonged,  or  in  any  family 
pedigree/8*  or  upon  any  tombstone,  family  portrait 
or  other  thing  on  which  such  statements  are  usually 
made,  and  when  such  statement  wns  made  before 
the  question  in  dispute  was  raised.*9* — [Act  XVIII 
0/1872,  8.  2.] 

(7)  When  the  statement  is  contained  in  any  deed,  J^JjJJg* 
will  or  other  document  which  relates  toany  such  trans-  mentioned  in 
action  as  is  mentioned  in  Section  13,  clause  (a)/l0)        clause  (a); 

(8)  When  the  statement  was  made  by  a  number  JjJS^jJ^* 
of  persons,  and  expressed  feelings  or  impressions  on  sons,  and  ex- 
their  part  relevant  to  the  matter  in  questio».(,,)  RH^ie™* 

to  matter  in 
Illustrations.  question. 

(o)  The  question  is,  whether  A  was  murdered  by  B :  or 

A  dies  of  injuries  received  in  a  transaction  in  the  course  of  which 
she  was  ravished.  The  question  is  whether  she  was  ravished  by  B ; 
or 

The  question  is,  whether  A  was  killed  by  B  under  such  circum- 
stances that  a  suit  would  lie  against  B  by  A's  widow. 

Statements  made  by  A  as  to  the  cause  of  his  e*  her  death, 
referring  respectively  to  the  murder,  the  rape,  and  the  actionable 
wrong  under  consideration,  are  relevant  facts. 

(o)  The  question  is  as  to  the  date  of  A's  birth. 

An  entry  in  the  diary  of  a  deceased  surgeon,  regularly  kept  in 
the  course  of  business,  stating  that,  on  a  given  day,  he  attended 
A's  mother  and  delivered  her  of  a  son,  is  a  relevant  fact. 

(c)  The  question  is,  whether  A  was  in  Calcutta  on  a  given  day. 
A  statement  in  the  diary  of  a  deceased  solicitor,  regularly  kept 

in  the  course  of  business,  that,  on  a  given  day,  the  solicitor 
attended  A  at  a  place  mentioned  in  Calcutta,  for  the  purpose  of 
conferring  with  him  upon  specified  business,  is  a  relevant  fact. 

(d)  The  question  is  whether  a  ship  sailed  from  Bombay  harbour 
on  a  given  day. 

A  letter  written  by  a  deceased  member  of  a  merchant's  firm,  by 
which  she  was  chartered,  to  their  correspondents  in  London,  to 
whom  the  cargo  was  consigned,  stating  that  the  ship  sailed  on  a 
given  day  from  Bombay  harbour,  is  a  relevant  fact. 

(e)  The  question  is,  whether  rent  was  paid  to  A  for  certain  land. 

20 
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A  letter  from  A's  deoeased  agent  to  A,  saying  that  he  had 
received  the  rent  on  A's  account  and  held  it  at  A's  orders,  is  a 
relevant  fact. 
(/)  The  question  is,  whether  A  and  B  were  legally  married. 
The  statement  of  a  deoeased  clergyman  that  he  married  them 
under  such  circumstances  that  the  celebration  would  be  a  crime, 
is  relevant. 

(g)  The  question  is,  whether  A,  a  person  who  cannot  be  found, 
wrote  a  letter  on  a  certain  day.  The  fact  that  a  letter  written  by 
him  is  dated  on  that  day,  is  relevant. 

(h)  The  question  is,  what  was  the  cause  of  the  wreck  of  a  ship. 

A  protest  made  by  the  captain,  whose  attendance  cannot  be  pro- 
cured, is  a  relevant  fact. 

(i)  The  question  is,  whether  a  given  road  is  a  public  way. 

A  statement  by  A,  a  deoeased  headman  of  the  village,  that  the 
road  was  public,  is  a  relevant  fact. 

(j )  The  question  is,  what  was  the  price  of  grain  on  a  certain  day 
in  a  particular  market.  A  statement  of  the  price,  made  by  a  de- 
ceased banya  in  the  ordinary  course  of  his  business,  is  a  relevant 
fact. 

(k)  The  question  is,  whether  A,  who  is  dead,  was  the  father  of  B. 
A  statement  by  A  that  B  was  his  son,  is  a  relevant  fact. 

(I)  The  question  is,  what  was  the  date  of  the  birth  of  A. 

A  letter  from  A's  deceased  father  to  a  friend,  announcing  the 
birth  of  A  on  a  given  day,  is  a  relevant  fact. 

(m)  The  question  is,  whether,  and  when,  A  and  B  were  married. 

An  entry  in  a  memorandum  book  by  C,  the  deceased  father  of  B, 
of  his  daughter's  marriage  with  A  at  a  given  date,  is  a  relevant  fact. 

(n)  A  sues  B  for  a  libel  expressed  in  a  painted  caricature  exposed 
in  a  shop  window.  The  question  is  as  to  the  similarity  of  the  cari- 
cature and  its  libellous  character.  The  remarks  of  a  crowd  of 
spectators  on  these  points  may  be  proved. 

KToto. 

(1)  Dying  declarations  are  admissible  where  the  cause  of  the 
declarant's  death  is  in  question.— This  is  an  important  extension 
of  the  former  law,  according  to  which  it  was  essential,  in  order  to 
let  in  a  dying  declaration,  that  the  declarant  should  have  been,  and 
should  have  thought  himself  to  be,  in  danger  of  approaching  death. 

According  to  English  law,  moreover,  such  statements  are  ad- 
missible only  in  cases  of  homicide, "  when  the  death  of  the  deoeased 
is  the  subject  of  the  charge,  and  the  circumstances  of  the  deatli 
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are  the  subject  of  the  dying  declaration."    "Thus,  on  a  trial  for        f- 
robbery,  the  dying  declaration  of  the  party  robbed  has  been  re- 
jected, ft.  v.  Hutchinson,  2  B.  &  C.,  606,  note  per  Bayley,  J. ;  and 
where  a  prisoner  was  indicted  for   administering  drugs  to  a 
woman  with  intent  to  procure  abortion,  her  statements  in  extremis 
were  held  to  be  inadmissible.— ft.  v.  Mead,  2  B.  <fc  C,  605 ;  Tayl,  §  715. 
<  Under  the  present   section  such  statements    are   admissible    • 
"  whatever  be  the  nature  of  the  proceeding/'  as  in  a  trial  for  pro- 
curing abortion,  or  in  a  civil  action  for  unskilful  surgery:  and  # 
the  statement  is  admissible  whether  it  is  as  to  the  cause  of  death  J 
or  as  to  any  of  the  circumstances  of  the  transactions  which  resulted  in 
the  person's  death :  it  must,  however,  be  in  a  case  in  which  thq 
cause  of  the  person's  death  comes  into  question."  > 

Such  a  statement  would  generally,  it  is  apprehended,  be  relevant, 
under  Section  14,  whether  the  person  making  it  were  dead  or  not. 
But  the  statement  must  be  more  than  a  mere  expression  of  assent 
to  another  person's  statement.  Thus  "  where  a  statement,  ready 
written,  was  brought  by  the  father  of  the  deceased  to  a  magistrate, 
who,  accordingly  went  to  the  deceased  and  interrogated  her  as  to 
its  accuracy,  paragraph  by  paragraph,  it  was  rejected  in  Ireland  by 
Mr.  Justice  Crampton,  who  observed  that, '  in  a  state  of  langour  in 
which  dying  persons  generally  are,  their  assent  could  be  easily  got 
to  statements  which  they  never  intended  to  make,  if  they  were  but 
ingeniously  interwoven  by  an  artful  person  with  statements  which 
were  actually  true.' "  ft.  v.  Fitzgerald,  Jr.  Cir.  R.,  168,  J69.— Tayl, 
§720. 

The  English  ruling  in  ft.  v.  Pike,  3  C.  &  P.,  598,  according  to  which 
the  dying  declaration  of  a  child  of  such  tender  years  that  she  could  if* 
not  understand  the  doctrine  of  a  future  state,  was  rejected,  is  not 
applicable  under  the  present  section ;  nor,  it  would  seem,  is  the  ques* 
tion  of  the  competence  of  the  person  to  bear  testimony  one  which 
affects  the  admissibility  of  the  statement.  If  it  complies  with  the 
requirements  of  this  section  it  is  relevant,  though,  possibly,  of 
small  importance. 

But  dying  declarations,  other  than  those  now  provided  for,  are 
inadmissible,  unless  they  can  be  shown  to  be  relevant  under  some 
other  section.  Thus,  where  a  man  was  tried  on  an  indictment  for 
murder,  the  prisoner  was  not  allowed  to  avail  himself  of  the  state* 
ment  of  a  dtrauger,  who,  on  his  death-bed,  confessed  that  he  had 
committed  the  crime,  ft.  v.  Gray,  Ir.  Cir.  B.,  73,  per  Townsend,  J., 
Tayl,  §  715.  Such  a  statement,  however,  might,  perhaps,  be 
shown  to  fall  within  the  scope  of  Clause  (3)  of  the  present  section. 

(2)  Entry  made  in  the  course  of  business .— The  moBt  familiar 
English  case  on  this  subject  is  that  of  Price  v.  The  Earl  of  Torrington, 
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Salk.,  285 :  8.  a,  1  Smith,  L.  C,  328  (7th  edn.),  in  which  the 
plaintiff,  a  brewer,  brought  an  action  against  the  defendant  for 
beer  sold  and  delivered.  The  evidence  against  the  defendant  was 
that  the  usual  way  of  the  plaintiff's  dealing  was  that  the  draymen 
or  carters,  came  every  night  to  the  clerk  of  the  brew  house,  and 
gave  him  an  account  of  the  beer  they  had  delivered  out,  which  he 
set  down  in  a  book  kept  for  that  purpose,  to  which  the  draymen  set 
their  names ;  and  that  the  drayman  who  had  delivered  the  beer  in 
question  was  dead;  but  the  book  was  produced  and  bore  his 
'  signature.  This  was  held  good  evidence  of  delivery  of  the  beer. 
A  deed  of  conveyance  was  admitted  as  evidence  against  the  re- 
presentatives of  a  vendor  on  proof  of  his  signature  being  genuine. 
AbduUa  Paru  v.  Gannibai,  I.  L.  R.,  11  Bom.,  690.  A  register  of 
marriage  made  by  a  mughtahid  in  the  discharge  of  his  profes- 
sional duty  and  kept  by  the  kazi  is  admissible  and  relevant 
evidence  under  this  section  in  a  suit  to  recover  dower  between  the 
parties  to  a  marriage  recorded  therein.  Zakiri  Begum  v.  Sakma 
Begum,  L.  R.,  19, 1.  Ap.,  157. 

Personal  knowledge  by  person  making  the  entry  of  fact  record- 
ed, is  not  necessary. — If  the  entry  was  made  in  the  course  of  -*• 
business,  no  question  as  to  the  source  of  information,  on  which  the 
entry  was  based,  will  affect  its  admissibility.  According  to 
English  law  such  an  entry  must  be  based  on  the  personal  knowledge 
of  the  person  making  it. 

"Thus.in*an  action  for  the  price  of  coals,  which  had  been  sold  at 
the  pit's  mouth,  an  entry  was  rejected,  which  appeared  to  have 
been  made  in  the  following  manner.  In  the  ordinary  course  of 
business,  it  was  the  duty  of  one  of  the  workmen  at  the  pit,  named 
Harvey,  to  give  notice  to  the  foreman  of  the  coal  sold ;  and  the 
foreman,  who  was  not  present  when  the  coal  was  delivered,  and 
who  was  unable  to  write,  used  to  employ  a  man  named  Baldwin  to 
make  entries  in  the  books  from  his  dictation.  Baldwin  read  over 
these  entries  every  evening  to  the  foreman.  At  the  time  of  the 
trial,  Harvey  and  the  foreman  were  dead,  and  Baldwin  was  called 
to  produce  this  book,  with  the  view  of  proving  thereby  the  delivery 
of  the  coal  in  question ;  but  the  Court  held  that  it  was  inadmis- 
sible. The  ground  of  this  decision  appears  to  have  been,  that, 
although  the  entries,  being  made  under  the  foreman's  direction, 
might  be  regarded  as  made  by  him,  yet,  inasmuch  as  he  had  no 
personal  knowledge  of  the  facts  stated  in  them,  but  derived  his 
information  at  second-hand  from  the  workman,  there  was  not  the 
same  guarantee  for  the  truth  of  the  entries  as  might  be  found  in 
Price  v.  Torrington,  1  Salk,  285, 1  Sm.  L.  C,  277 ;  Doe  v.  Turford, 
8  B.  &  Ad.,  890  and  Pooler.  Picas,  1  Bing.  N.  C,  649,  in  all  of  which 
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cases  the  party  making  the  entry  had  himself  done  the  business,  a 
memorandum  of  which  he  had  inserted  in  his  book."— Tayl9  §  700. 
Under  the  present  section  it  is  not  necessary  that  the  person 
making  the  entry  should  have  a  personal  knowledge  of  the  fact 
recorded ;  it  would  be  sufficient  to  show  that  the  entry  was  made 
in  the  ordinary  course,  and  that  the  question  as  to  how  the  person 
making  the  entry  came  to  know  about  the  matter,  though  it  might 
affect  the  weight  to  be  given  to  the  entry,  would  not  affect  its 
admissibility. 

Such  entries  admissible  though  not  contemporaneous.— Accord- 
ing to  English  law,  entries  made  in  the  course  of  business  must  be        -4* 
shown  to  have  been  contemporaneous ;  this  is  not  required  by  the 
present  section,  though,  of  course,  such  entries  would  ordinarily 
be  so. 

As  to  the  admissibility  and  effect  of  entries  in  books  of  account 
and  official  records,  whether  the  maker  is  dead  or  not,  see  post,  Sec- 
tions 34  and  35. 

There  are  three  principal  restrictions  upon  the  admissibility  of 
this  evidence  in  English  law,  namely 

(i)  the  necessity  that  the  entry  should  be  by  a  person  having 

personal  knowledge ; 
(ii)  that  it  should  be  contemporaneous ; 
(iii)  that  it  should  not  be  an  entry  of  any  collateral  fact  over 
and  above  what  it  was  the  strict  duty  of  the  person 
entering  it  to  record ; 
These  restrictions  have  been  advisedly  omitted  by  the  Legis- 
lature, so  that  courts  will  be  committing  an  illegality  if  they 
exclude  any  evidence  which  falls  within  the  terms  of  the  present 
section.    In  JB._y..  Manmanta,  1 1.  L.  E.,  (Bom.)  610,  it  was  held  that  * 
account  books  containing  entries  not  made  by,  nor  at  the  dictation 
of,  a  person  who  had  a  personal  knowledge  of  the  truth  of  the  facts 
stated,  if  regularly  kept  in  course  of  business,  are  admissible  as 
evidence  under  Section  34,  and,  semble,  under  Section  32,  CI.  2. 
Account  books,  though  proved  not  to  have  been  regularly  kept  in 
course  of  business,  but  proved  to  have  been  kept  on  behalf  of  a  firm 
of  contractors  by  its  servant  or  agent  appointed  for  that  purpose, 
are  relevant  as  admissions  against  the  firm. 

(3)  Admissions  against  interest.— Illustrations  (e)  and  (/)  are 
specimens  of  admissions  against  interest ;  in  (e)  because  the  agent 
admitted  to  A  that  he  held  moneys,  for  which  he  was  bound  to 
account  to  him,  in  (/)  because  the  clergyman's  statement  would 
have  exposed  him  to  a  criminal  prosecution.    The  English  case  of 
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Ivai  v.  Finch,  I  Taunt.,  141,  exemplifies  the  same  rale.  This  was 
an  action  of  trespass  for  taking  three  mares,  the  property  of 
the  plaintiff.  The  defendant,  who  was  lord  of  the  manor,  justified 
under  a  heriot  custom ;  and  the  sole  question  between  the  parties 
was,  whether  one  Alice  Watson,  the  tenant,  was  possessed  of 
the  mares  at  the  time  of  her  death.  The  plaintiff  contended  that  she 
had  given  them  to  him  some  time  before,  and  tendered  in  evidence 
her  declarations  to  that  effect.  Her  declaration  was  admitted 
by  the  Appellate  Court  as  having  been  against  her  interest.—  Toy*., 
§792. 

The  English  Courts  have  differed  as  to  whether  an  entry  by  a 
person,  acknowledging  the  payment  of  money  to  himself  can  be 
regarded  as  against  his  interest,  when  the  entry  is  the  only  evidence 
of  the  charge  of  which  it  shows  the  subsequent  liquidation.  Thus, 
it  was  questioned  whether  a  receipt  by  a  carpenter  of  money,  paid 
for  repairs,  would  be  considered  as  against  his  interest  when 
the  Bill  was  the  only  evidence  of  the  demand.  This  refinement  is 
met  by  the  provision  of  Clause  (2)  that  a  memorandum  of  receipt 
given  in  the  course  of  business  is  always  admissible. 

A  statement  charging  a  person  with  the  receipt  of  money  does 
not  cease  to  be  against  his  interest  although  it  forms  part  of  a 
general  debtor  and  creditor  account,  the  balance  of  which  is  in 
favour  of  the  receiver.    Rows  v.  Brmtfon,  3  M.  A  R.,  267. 

An  entry  of  moneys  received  for  a  third  person  need  not  show 
for  whom  they  were  received,  if  it  can  be  proved  aliunde  that 
they  were  received  for  a  third  person.    Ibid. 

A  varaspatia  by  which  a  Hindu  widow  divested  herself  of  her 
widow's  estate  in  the  property  was  held  admissible  as  being  a 
declaration  against  her  proprietary  interest.  Harichinkpman 
Dikthit  v.  Moro  Ldfohman,  I.  L.  R.,  11  Bom.,  89. 

The  provision  rendering  relevant  any  statement,  which  would 
*  •  have  exposed  a  man  to  criminal  prosecution,  is  a  departure  from 
the  English  law.  The  admissibility  of  such  statements  was  dis- 
cussed in  the  "  Sussex  Peerage  case,"  and  it  was  ruled  by  Lord 
Lyndhurst  that  they  were  inadmissible,  11  CI  A  Fin.,  85, 110. 

In  the  English  Courts  a  distinction  is  made  as  to  the  effects  of 
entries  in  the  course  of  business,  and  statements  against  interest : 
the  latter  are  admitted  as  proof  of  independent  matters,  which, 
though  forming  part  of  the  entry,  are  not  in  themselves  against 
the  interest  of  the  declarant  as,  e.g.,  an  entry  by  an  accoucheur  of 
payment  for  delivering  a  child  is  admissible  to  prove  the  date 
of  the  child's  birth :  but  with  regard  to  entries  in  the  course  o€ 
business  it  has  been  held  that,  "  whatever  effect  may  be  due  to  an 
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entry  made  in  the  coarse  of  any  office  reporting  facts  necessary  to 
the  performance  of  a  duty,  the  statement  of  other  circumstances, 
however  naturally  they  may  be  thought  to  find  a  place  in  the 
narrative,  is  no  proof  of  those  circumstances"  Chamb*$  v.  B*r- 
nasooni,  10.M.A  B.,  347,  368.  This  distinction  would  appear  not 
to  be  retained  in  the  present  section :  anything  contained  in  a 
statement  which  could  be  shown  to  have  been  made  in  the  ordinary 
course  of  buBinses  would,  it  is  conceived,  be  admissible  in  the  same 
way  as  anything  contained  in  a  statement  against  interest. 

In  order  that  a  statement  should  be  deemed  to  have  been  "  made" 
by  a  person  it  will  not,  it  is  apprehended,  be  necessary  to  show  that 
it  was  actually  written  by  him,  if  it  can  be  shown  to  have  been 
written  under  his  direction,  or  to  have  been  superintended  and 
adopted  by  him.  The  English  law  on  the  subject  is  thus  described 
by  Mr.  Taylor  :— 

"  To  render  accounts  admissible  as  the  declarations  of  a  deceased 
person  charging  himself,  it  is  not  necessary  that  they  should  be  in 
his  handwriting,  and  should  bear  his  signature ;  but  they  will  be 
received  in  evidence,  if  they  were  written  by  him  either  wholly,  or 
in  part,  though  they  were  not  signed ;  or  if  they  were  signed  by 
him,  though  they  were  written  by  a  stranger.  Neither  can  any 
objection  be  raised  to  their  admission,  though  they  were  neither 
written  nor  signed  by  the  deceased,  if  either  direct  proof  can 
be  furnished  that  they  were  written  by  his  authorized  agent, 
or  if  that  fact  can  be  indirectly  established,  as,  for  instance,  by 
showing  that  the  deceased  subsequently  adopted  the  accounts  as 
his  own,  and  delivered  them  in  at  an  audit ;  nor  does  it  signify  in 
such  a  case,  whether  the  party  who  actually  wrote  the  accounts  be 
alive  or  dead  at  the  time  of  the  trial,  though  in  the  former  event, 
his  non- production  may  be  matter  of  observation  to  the  jury.  But 
if  no  proof  can  be  given  that  the  account  was  either  written,  or 
signed,  or  authorized,  or  adopted,  by  the  deceased  person  made 
chargeable  thereby,  it  cannot  be  received." — Tayh,  §  682. 

It  must  be  remembered  that  statements  "  in  books  of  account 
regularly  kept  in  the  course  of  business"  are  by  Section  34  relevant, 
irrespective  of  the  presence  of  the  person  who  made  them ;  such 
entries,  however,  must  be  corroborated  in  order  to  charge  any 
person  with  a  liability. 

(4)  Matters  of  public  or  general  interest—"  The  law  of  England 
lays  down  the  rule  that,  on  the  trial  of  issues  of  fact  before  a  jury, 
hearsay  evidence  is  to  be  excluded,  as  the  jury  might  often  be  mis- 
led by  it ;  but  makes  exceptions  where  a  relaxation  of  the  rule  tends 
to  the  due  investigation  of  truth  and  the  attainment  of  justice. 
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One  of  these  exceptions  is  where  the  question  relates  to  matters  of 
public  or  general  interest.  The  term  *  interest'  here  does  not  mean 
that  which  is  *  interesting*  from  gratifying  curiosity  or  a  love  of 
information  or  amusement,  bnt  that  in  which  a  class  of  the  commu- 
nity have  a  pecuniary  interest  or  some  interest  by  which  their 
legal  rights  or  liabilities  are  affected.  The  admissibility  of  the 
declarations  of  deceased  persons  in  such  cases  is  sanctioned* 
because  these  rights  and  liabilities  are  generally  of  ancient  and 
obscure  origin,  and  may  be  acted  upon  only  at  distant  intervals  of 
time ;  because  direct  proof  of  their  existence,  therefore,  ought  not  to 
be  required ;  because  in  local  matters  in  which  the  community  are 
interested  all  persons  living  in  the  neighbourhood  are  likely  to  be 
conversant ;  because  common  rights  and  liabilities  being  naturally 
talked  of  in  public,  what  is  dropped  in  conversation  respecting 
them  may  be  presumed  to  be  true  ;  because  conflicting  interests 
would  lead  to  contradiction  from  others  if  the  statement  were 
false ;  and  thus  a  trustworthy  reputation  may  arise  from  the  con- 
currence of  many  parties  unconnected  with  each  other,  who  are  all 
interested  in  investigating  the  subject.  But  the  relaxation  has 
not  been,  and  ought  not  to  be,  extended  to  questions  relating 
to  matters  of  mere  private  interest,  for  respecting  these  direct 
proof  may  be  given,  and  no  trustworthy  reputation  is  likely  to  arise. 
We  must  remark,  however,  that,  although  a  private  interest 
should  be  involved  with  a  matter  of  public  interest,  the  reputation 
respecting  rights  and  liabilities  affecting  classes  of  the  community 
cannot  be  excluded,  or  this  relaxation  of  the  rule  against  the 
admission  of  hearsay  evidence  would  often  be  found  unavailing."  # 
Per  Lord  Campbell,  C.  J.,  in  2?.  v.  Inhabitants  of  Bedfordshire, 
4  E.  &  B.,  535,  541. 

Where  a  letter  of  the  Collector,  containing  an  abstract  of  the 
opinions  of  Zamindars  furnished  for  the  use  of  the  Board  of  Revenue, 
was  tendered  as  evidence  of  the  custom  of  a  Zamindary,  it  was 
rejected  by  the  Committee  of  the  Privy  Council,  there  be  in?,  their 
Lordships  said,  no  reason  why  some  of  the  Zamindars  might  not 
have  been  called;  Ramalakshmi  Ammal  v.  Sivanantha  Perumal 
Sethurayar,  14  M.  I.  A.,  570 ;  but  the  action  of  the  Board  taken  on 
the  letter  of  the  Collector  might,  it  is  submitted,  have  been  proved 
under  Section  13,  of  the  present  Act  as  a  transaction  in  which  the 
custom  was  recognized,  and  the  Collector's  letter  would,  in  that 
case,  be  admissible  under  Section  9  as  explaining  the  transaction. 
See  note  to  Section  13. 

A  statement  signed  by  several  witnesses  to  the  effect  that  a 
widow  of  the  Kadwa  kunbi  caste  cannot  adopt,  according  to  the 
custom  of  the  caste,  without  the  express  authority  of  her  husband 
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was  held  not  to  be  within  clause  (4)  of  this  section  as  the  evidence 
was  required  to  prove  a  fact  in  issue  and  not  merely  a  relevant 
fact.     PcUel  Vandravan  Jehtian  v.  Patel  Mnnilal  Chunilal,  I.  L.  R., 
14  Bom.,  565. 

(5)  Distinction   between  "public"   and   "general"   interest 
abolished. — This  does  away  with  a  distinction  known  to  English  law    ^# 
between  matters  of  'public  interest,  i.e.,  affecting  the  entire  com-     * 
munity ,  and  matters  of  general  interest  affecting  only  some  section 

of  it.  In  the  former  case,  evidence  of  reputation  might  be  received 
from  any  one:  in  the  latter,  some  connection  with  the  place  or 
subject  has  to  be  proved.  Under  the  present  law,  it  is  necessary 
in  every  case  alike  to  show  that  the  circumstances  of  the  person, 
whose  statement  is  to  be  proved,  were  such  that  he  would  have 
been  likely  to  have  competent  knowledge  of  the  right,  custom  or 
matter,  if  it  existed. 

(6)  Statement  must  have  been  made  before  controversy  arose. 
—In  order  that  a  statement  should  be  admissible  under  this  clause, 
it  must  have  been  made  before  any  controversy  as  to  the  matter  had 
arisen.  The  same  provision  is  made,  though  in  slightly  different 
terms,  as  to  statements  admissible  under  Clauses  (5)  and  (6). 
This  is  in  accordance  with  the  rule  of  English  law.  "  No  man," 
says  Taylor,  "is  presumed  to  be  thus  indifferent  in  regard  to 
matters  in  actual  controversy;  for  when  the  contest  has  begun, 
people  generally  take  part  on  the  one  side  or  the  other,  their  minds 
are  in  a  ferment ;  and,  if  they  are  disposed  to  speak  the  truth,  facts 
are  seen  by  them  through  a  false  medium.  To  avoid  therefore  the 
mischiefs  which  would  otherwise  result,  all  ex  parte  declarations, 
even  those  upon  oath,  are  rejected,  if  they  can  be  referred  to  a 
date  subsequent  to  the  beginning  of  the  controversy. — Tayl,  §  628. 
In  order,  however,  to  have  the  effect  of  excluding  subsequent 
statements,  the  controversy  must  have  been  as  to  the  right,  custom 
or  matter  under  enquiry ;  and,  therefore,  the  mere  fact  of  a  contro- 
versy between  the  parties,  if  it  was  not  regarding  the  matter  if 
question,  will  not  operate  to  exclude  the  statement.  Nor  will  such 
a  statement  be  inadmissible  on  the  ground  that  it  was  made  with 
a  view  to  avoid  future  controversy  :  or  with  the  direct  intention  of 
supporting  the  declarant's  title,  or  because  the  declarant  stood,  or 
believed  that  he  stood,  in  the  same  legal  position  as  the  person  by 
whom  the  statement  is  adduced. — Tayl.,  §  630. 

(7)  In  questions  about  relationship  any  special  knowledge 
renders  the  statement  admissible.— According  to  English  law  a 
certain  degree  of  relationship  is  necessary  in  order  to  make  such         ' 
statements  admissible,  and  statements  of  illegitimate  children, 
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accordingly,  hare  been  rejected.  Primd  facte  evidence  of  legiti- 
macy ig  sufficient  to  let  in  the  statement  of  a  declarant.  Htiekins 
v.  Eardley,  2P.&M.,  248.  Under  the  present  section  the  existence 
of  any  special  means  of  knowledge  on  the  part  of  the  person  making 
the  statement  will  render  it  admissible.  As  to  the  recital  of  a 
family  custom  in  a  deed,  see  Hurronath  Mulliek  v.  Nittanund 
Mullich,  10  B.L.R.,  263. 

It  will  be  observed  that  it  is  only  statements  "  as  to  the  existence, 
of  relationship/'  for  which  provision  is  made  under  this  sub-section.. 
r        The  rule  does  not  extend  to  the  admission  of  statements  of  facts, 
which  constitute  relationship,  as  proving  a  pedigree  or  otherwise, 
when  those  facts  have  to  be  proved  for  another  purpose.    The  law  j. 
on  the  subject  was  discussed  and  its  history  considered  at  length 
by  Stephen,  J.,  in  Haines  v.  Quthrie.  L.  R.,  3Q.B.  D.,  819,  where 
the  question  was  whether  an  affidavit,  made  by  a  defendant's 
deceased's  father,  stating  the    date  of   the   defendant's   birth, 
was  admissible  for  the  purpose  of  sustaining  a  plea  of  minority. 
Stephen,  J.,  and  subsequently  the  Court  of  Appeal  held  that  the 
hearsay  evidence  was  admissible  only  to  prove  the  pedigree,  not 
to  prove  particular  facts  of  which  the  pedigree  consisted.    Illustra- 
tion (I)  to  the  present  section  appears  to  favour  an  opposite  view ; 
but  the  statement  in  the  letter,  there  referred  to,  might,  possibly, 
be  admissible  under  sub-section  (2).    If  it  were  not,  the  Illustra- 
tion would  appear  not  to  be  supported  by  the  section  and  to  be 
contrary  to  the  law  on  the  subject  laid  down  in  England.     See 
Yaehvant  Puttu  Shenvi  v.  Radhabai,  I.  L.  R.,  14  Bom.,  312. 

(8)  Family  Pedigree.— There  is  a  question  in  the  English  Courts 
how  far  a  pedigree,  purporting  to  have  been  compiled,  either 
wholly  or  in  part,  from  registers  and  other  documents,  which  are 
not  shown  to  liave  been  lost,  is  admissible.  In  the  case  of  Davie*  v. 
Lowndes,  7  Scott,  (N.  R.,)  211,  a  Welsh  pedigree,  proved  to  be  in 
the  handwriting  of  one  of  the  ancestors  of  the  plaintiff,  was 
produced  from  proper  custody,  but  had  at  its  close  a  memorandum 
to  the  following  effect :  "  collected  from  Parish  Registers,  Wills, 
Monumental  Inscriptions,  Family  Records,  Ac."  This  was  tendered 
as  evidence  of  the  relationship  of  persons  living  at  the  time 
when  the  document  was  framed,  but  was  rejected  by  the 
Court  of  Common  Pleas  on  the  ground  that  it  bore  on  its  face 
a  certificate  that  it  was  only  secondary  evidence  of  existing 
originals,  the  absence  of  which  was  not  accounted  for.  It  was 
afterwards,  however,  decided  by  the  Exchequer  Chamber  that  the 
document  was  admissible,  so  far,  at  any  rate,  as  it  recorded  facts 
which  the  maker  might  be  presumed  to  have  learnt  from  his  per- 
sonal knowledge  of  the  persons  therein  described  as  relations,  or 
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from  information  received  by  him  from  some  deceased  members  of 
what  the  latter  knew,  or  heard  from  other  members  who  lived  before 
his  time.  It  is  apprehended  that  under  the  present  section,  if  the 
document  could  be  deemed  "  a  family  pedigree/'  any  statement  in 
it  would  be  admissible,  notwithstanding  any  memorandum  as  to 
the  sources  from  which  it  was  compiled.  In  Temma  v.  Daranvfaa, 
I.  L.  B.,  10  Mad.,  362,  a  statement  in  a  document  which  had  been 
set  aside  on  other  grounds  was  admitted  to  shew  the  relationship 
of  the  parties  there  set  forth. 

In  Bam  Narain  Kallia  v.  Monee  Bibee,  I.  L.  R.,  9  Cal.,  613,  the 
plaintiff  sued  to  recover  immoveable  property.  The  defence  was 
the  plaintiffs  illegitimacy.  In  support  of  his  case,  plaintiff  tender- 
ed a  horoscope  which  he  said  was  given  to  him  by  his  mother,  had 
been  used  at  his  marriage,  and  seen  by  members  of  the  family. 
The  Court  rejected  the  horoscope,  first,  as  not  coming  within  the 
class  of  things  specified  in  the  section,  and  secondly,  because  the 
plaintiff  did  not  know  by  whom  it  was  written.  The  rejection  and 
its  grounds  are,  in  my  opinion,  open  to  doubt.  In  Satis  Ghunder 
Mukhopadhyav.  Mohendro  Lai  Pathuk,  I.  L.  R.,  17  Gal.,  849,  a  horo- 
scope was  held  to  be  not  admissible  to  prove  the  age  of  the  person 
relying  upon  it. 

(9)  Recital  regarding  relationship  contained  in  a  deed.— See 
Note  (6)  to  the  present  section.  A  recital  in  a  deed  by  A,  deceased, 
making  provision  for  B,  who  was  described  as  A's  sister,  has  been 
held  by  the  English  Courts  (along  with  evidence  of  reputation,) 
sufficient  evidence  to  entitle  the  Court  to  hold  that  A  and  B  were 
legitimate  sisters.    Smith  v.  Tebbitt,  L.  R.,  1  P.  &  D.,  354. 

(10)  Statement  in  deed  of  right  or  custom.— These  are  trans- 
actions by  which  a  right  or  custom  in*  question  was  created, 
claimed,  modified,  recognized,  asserted  or  denied,  or  which  are 
inconsistent  with  the  existence  of  any  such  right  or  custom.  The 
effect  of  this  clause  is  that  a  recital  or  other  statement  of  a  relevant 
fact,  contained  in  any  document  admissible  under  Section  13, 
would  be  itself  relevant,  if  the  party  making  the  statement  ^re 
dead  or  non-producible.  ■ 

(11)  Evidence  of  general  feeling  or  impression  of  the  public 
relevant  to  the  matter  in  question*— Illustration  (n)  gives  an  in* 
stance  of  the  sort  of  cases  for  which  this  clause  is  intended  to  pro- 
vide. The  object  often  is  to  ascertain  not  so  much  the  feelings  or 
impressions  of  individuals  as  the  general  feeling  or  impression  of 
a  crowd  or  other  public  body.  This  is  to  be  gathered  from  the 
expressions  used  by  individuals  forming  the  crowd,  and  evidence 
of  such  expressions  is  admissible,  though  it  is  often  impossible 
to  call  the  individuals  themselves  as  witnesses. 
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(12)    Evidence  to  oontradict  statement— As  to  evidence,  admis- 
sible for  the  purpose  of  contradicting  or  corroborating  a  statement 
admissible  under  this  section,  or  of  impeaching  or  confirming  the 
credit  of  the  person  making  it,  see  post,  Section  158. 

Srmer^a?-*  33-  Evidence  given  by  a  witness  iu  a  judicial 
ciai  proceed,  proceeding/1  >  or  before  any  person  authorized  by 
refeJ^  law  to  take  it,  is  relevant  for  the  purpose  of  proving, 
in  a  subsequent  judicial  proceeding,  or  in  a  later 
stage  of  the  same  judicial  proceeding,  the  truth  of 
the  facts  which  it  states,  when  the  witness  is  dead 
or  cannot  be  found,  or  is  incapable  of  giving  evidence, 
or  is  kept  out  of  the  way  by  th§  adverse  party,  or  if 
his  presence  cannot  be  obtained  without  an  amount 
of  delay  or  expense  which,  under  the  circumstances 
of  the  case,  the  Court  considers  unreasonable  :(2) 

Provided 

that  the  proceeding  was  between  the  same  parties(3) 
or  their  representatives  in  interest ; 

that  the  adverse  party  in  the  first  proceeding  had 
the  right  and  opportunity  to  cross-examine ; 

that  the  questions  in  issue  were  substantially  the 
same(4>  in  the  first  as  in  the  second  proceeding. 

Explanation. — A  criminal  trial  or  enquiry  shall  be 
deemed  to  be  a  proceeding  between  the  prosecutor 
and  the  accused  within  the  meaning  of  this  section. 

osrot©. 

Previous  depositions  when  relevant— The  previous  section  has 
enumerated  eight  classes  of  statements,  which  may  be  proved 
when  the  person  who  made  them  is  dead  or  for  other  sufficient 
reason  cannot  be  produced.  In  the  present  section  the  question  of 
admissibility  depends  not,  as  in  Section  32,  on  the  character  of  the 
statement  and  the  subject  to  which  it  refers,  but  on  the  circum- 
stances in  which  it  was  made,  t*».  .- 

lftt,  that  it  was  evidence  given  in  a  judicial  proceeding ; 

2nd,  that  the  proceeding  is  between  the  same  parties  or  their 
representatives  in  interest ; 
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3rd,  that  the  opposite  party  had  the  right  and  opportunity  of 
cross-examining ; 

4th,  that  the  question  in  issue  at  the  second  proceeding  is  sub- 
stantially identical  with  that  which  was  in  issue  on  the  first. 

If  these  conditions  are  complied  with,  the  statement  of  a  witness, 
who  for  sufficient  reason  cannot  be  produced,  may  be  used  as  evi- 
dence in  a  subsequent  proceeding.  The  facts  stated  must,  of 
course,  be  relevant  to  the  inquiry. 

The  Local  Government  has  power  to  direct  copies  of  depositions 
and  exhibits  to  be  received  in  evidence  in  certain  cases,  by  virtue 
of  Crim.  Proc.  Code,  §§  188, 189. 

Provision  is  made  in  Section  158  for  testing  the  accuracy  and,  if 
necessary,  rebutting  the  evidence  thus  admitted.  When  a  witness 
is  present,  his  evidence  in  a  former  judicial  proceeding  may  always 
be  used  to  corroborate  or  contradict  him.  And,  if  the  witness  be  a 
party  to  the  suit,  his  statements  in  former  judicial  proceedings  will 
often  be  relevant  against  him  as  admissions.  Soojan  Bibee  v. 
Achmut  Alt,  14  B.  L.  R.,  App.,  3,  and  see  post,  Sections  155,  Clause 
(3)  and  157 :  notes  to  Section  21.  0.  F.  Subrcmanyan  v.  Paramas- 
tcaran,  I.  L.  R.,  11  Mad.,  116. 

In  England  the  answers  of  a  bankrupt  on  his  public  examination 
are  not  admissible  in  evidence  in  proceedings  in  the  same 
bankruptcy  by  the  trustee  against  parties  other  than  the  bankrupt. 
In  re  Brunner,  L.  R.,  19  Q.  B.  D.,  572. 

A  statement  contained  in  an  affidavit,  relative  to  a  pending  suit, 
would  be  made  "  in  a  judicial  proceeding." 

(2)  Where  a  witness  cannot  be  found,  or  is  incapable  or  cannot 
be  produced  without  unreasonable  delay  or  expense,  his  deposition 
is  admissible.— The  inability  to  produce  may  be  either  temporary 

or  permanent.  B.  v.  Asgwr  Hoesein,  I.  L.  R,  6  Cal.,  774.  The  * 
provisions  of  the  section  are  less  strict  than  the  English  law,  which 
will  not,  in  criminal  cases,  admit  a  former  deposition  of  a  witness 
on  mere  proof  that  he  cannot  be  found  after  diligent  search, 
Yayl.,  §  474 ;  nor  even  if  it  be  shown  that,  being  a  foreigner,  he  has 
left  the  country  without  any  intention  to  defeat  justice.  Under 
the  present  section,  if  either  the  witness  cannot  be  found,  or 
cannot  be  produced  without  unreasonable  delay  or  expense,  his 
deposition  will,  subject  to  the  provisoes  of  the  section,  be  admis- 
sible. 

(3)  "  The  same  parties,"  i.e.,  the  same  in  interest  not  in  mere 
forHL— The  parties  need  not  be  absolutely  identical ;  the  plaintiff 
in  the  one  case  may  be  the  defendant  in  the  other ;  and  there  may 
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have  been  a  plurality  of  parties  in  the  one  case  and  not  in  the  other ; 
as  e.g.,  evidence  given  in  a  suit  brought  by  A  and  others  against 
B  would  be  admissible  in  a  subsequent  suit  brought  by  B  against 
A  alone,  provided  that  the  subject-matter  of  both  suits  were  sub- 
stantially the  same.  Wright  v.  Doe  d.  Tatham,  I  A.  St  E ,  3.  Where, 
however,  one  of  the  parties  to  the  subsequent  suit  is  not  a  re- 
presentative in  interest  of  a  party  to  the  previous  suit,  evidence 
taken  in  the  first  suit  is  not  receivable  in  the  second.  Thus,  where 
A  died  without  issue,  leaving  a  widow  B.  B  adopted  G  under  an 
alleged  anumati-pcUra  executed  by  A.  D,  the  uncle  of  A,  died  leav- 
ing a  widow  £  in  whose  favour  he  had  executed  an  anumati-paira 
by  the  terms  of  which  she  was  to  have  the  management  of  his 
property  during  the  minority  of  the  adopted  son,  in  whom  it  was 
m  *  to  vest  on  his  adoption.  £  adopted  F  subsequently  to  the  adop- 
tion of  C  by  B.  On  D's  death,  B,  as  the  widow  of  A  and  adoptive 
mother  of  C,  sued  B,  as  the  widow  of  D,  ignoring  F,  to  establish 
the  fact  of  her  having  adopted  C  under  an  anumoH-paira  from 
her  husband.  F  died  and  E  adopted  6.  In  a  suit  brought  by  O 
through  his  mother  and  guardian,  B,  to  have  the  adoption  of  C, 
declared  invalid,  B  filed  certaiqjdepositions  of  witnesses  who  had 
been  examined  in  the  suit  filed  by  her  against  £.  The  High  Court 
held  that  the  depositions  ought  not  to  be  received*  as  the  plaintiff, 
the  adopted  son  G,  was  not  a  representative  in  interest  of  the 
widow  E,  the  party  to  the  suit  in  which  the  depositions  were 
recorded.    Mriwmoyee  Dabea  v.  Bhoobunmoyee  Dabea,  15  B.  L.  B.,  L. 

(4)   The  questions  in  issue  must  he  substantially  the  same.— 

This  is  not  to  be  understood  as  meaning  that  aU  the  questions  in 
the  two  proceedings  must  be  identical  in  order  to  make  evidence 
given  in  one  admissible  in  the  other.  The  essential  point  is  that 
the  question  in  issue  should  have  been  so  raised  in  the  former  suit 
as  to  give  the  parties  the  opportunity  of  examining  and  cross- 
examining.  If  in  a  dispute  about  lands  any  fact  comes  directly  in 
issue,  evidence  given  about  it  may  be  used,  under  the  conditions 
prescribed  by  Section  33,  in  an  action  about  other  lands.  Doe  d. 
Foster  v.  The  Earl  of  Derby,  1  A.  A  £.,  783Lat  pp.  790,  791.  TayL, 
§  1687. 

The  questions  in  issue  may  be  substantially  the  same  although 
the  character  of  the  inquiry  has  changed.  For  instance,  a  witness 
was  examined  before  a  Magistrate  in  a  case  of  grievous  hurt.  The 
witness  subsequently  died,  and  the  charge  before  the  Sessions 
Judge  was  added  of  culpable  homicide.  The  evidence  of  the  wit- 
ness is  admissible  in  the  Sessions  Court.— B.  v.  Boehia  Mohato> 
I.  L.B,7  0al.,43. 

As  to  the  mo4e  of  contradicting  or  corroborating  statements  rele- 
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▼ant  under  this  section,  or  of  impeaching  or  confirming  the  credit 
of  the  person  by  whom  the  statement  was  made,  see  poet,  Section 
U8. 

There  is  one  important  class  of  cases  in  which  statements  in  * 
a  previous  judicial  proceeding  are  admissible  without  these  condi- 
tions. By  Section  288  of  the  Criminal  Procedure  Code,  1882,  it 
is  provided  that  in  trials  before  a  High  Court  or  Court  of  Session 
the  evidence  of  a  witness  made  at  the  enquiry  before  the  Commit- 
ting Magistrate  may,  at  the  discretion  of  the  presiding  Judge, 
be  treated  as  evidence  in  the  case,  if  it  was  duly  taken  in  the  pre- 
sence of  the  accused. — R.  v.  AmcmuUa,  12  B.  L.  R.,  App.,  15. 

So  also  as  to  evidence  taken  under  a  commission,  when  British 
subjects  are  being  tried  under  Section  9  of  the  Foreign  Jurisdic- 
tion and  Extradition  Act,  copies  of  depositions  made  or  exhibits  ' 
produced  before  the  Political  Agent  of  the  State,  in  which  the 
offence  is  alleged  to  have  been  committed,  may  be  received  in 
certain  cases,  Section  10 ;  and  so  in  enquiries  ordered  by  Govern- 
ment under  Section  14. 

There  are  numerous  instances  in  which  express  provision  is 
made  by  law  for  the  admission  &  evidence,  not  given  before  the 
Court  trying  the  case.  As  to  commissions  te  examine  witnesses  in 
civil  cases,  see  Ch.  XXV  of  the  Code :  in  criminal  cases,  Chap- 
ters XL  k  XLI  of  the  Code.  As  to  evidence  to  be  taken  in  India 
for  suits  pending  in  English  Courts,  see  22  Vic.  o.  20,  k  48  k  49 
Vic.  c.  74,  Appendix. 


Statements  made  under  special  circumstances. 

34*     Entries  in  books  of  account/1)  regularly  kept  Entrf*  in 
in  the  course  of  business,  are  relevant  whenever  they  J^Jjf^" 
refer  to  a  matter  into  which  the  Court  has  to  inquire,  relevant. 
but  such  statements  shall  not  alone  be  sufficient 
evidence  to  charge  any  person  with  liability .<*> 

lUustration. 
A  fines  B  for  Rupees  1,000  and  shows  entries  in  his  account 
books  showing  B  to  be  indebted  to  him  to  this  amount.    The 
entries  are  relevant,  but  are  not  sufficient  without  other  evidence 
to  prove  the  debt. 

ISToto* 
(1)    Entries  in  books  of  account— Under  the  English  Common 
law  a  party  cannot  prove,  in  his  own  behalf,  an  en$f*y  in  his  books 
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made  by  himself.  This  rule  has  been  however  relaxed  in  favor  of 
Banker  8  Books  bv  42  &  43  Vic.  c.  11 ;  "  Subject  to  the  provisions 
oi  tne  Act  a  certified  copy  of  any  entry  in  a  Banker's  book  shall  in 
all  legal  proceedings  be  received  as  primd  facie  evidence  of  the 
existence  of  such  entry  and  shall  be  admitted  as  evidence  of  the 
matters,  transactions  and  accounts  therein  recorded  in  every  case 
where,  and  to  the  same  extent  as,  the  original  entry  is  now  by  law 
admissible  but  not  further  or  otherwise.**— [Act  XVIII,  1891,  §  4.] 
And  Courts  of  Equity  can  direct  books  of  account  to  be  taken 
as  primd  facie  evidence  of  the  matters  stated  therein,  30  k  81  Vic. 
c.  44,  Taylor,  §  711.  The  present  Bection,  which  is  in  conformity 
with  the  law  of  France  and  America,  is  a  reproduction  of  the 
Roman  law,  under  which  "the  production  of  a  merchant *s  or 
.  tradesman's  book  of  accounts,  regularly  and  fairly  kept  in  the 
usual  manner,  was  deemed  presumptive  evidence  (eemiplena  proba- 
Ho)  of  the  justice  of  his  claim;  and  in  such  cases,  the  suppletory 
oath  of  the  party  (juramentum  suppleHvum)  was  admitted  to  make 
up  the  plena  probaHo  necessary  to  a  decree  in  his  favor.'* — TayL, 
§  71*2.  A  party  may,  under  this  ajttifcn,  corroborate  other  evidence 
of  a  debt  being  due  to  him  by  ©ritries,  whether  by  himself  or 
another,  in  his  own  books,  provided  the  books  have  been  regularly 
kept  in  the  course  of  business. 

In  Munchershaw  Bezonji  v.  New  Dhurumsey  Spinning  Company, 
I.  L.  R.,  4  Bom.,  583,  itr  was  held  by"  West,  J.,  that  where  A  wrote 
up  B's  books  of  account  at  intervals  of  a  week  or  a  fortnight,  on 
information  or  loose  memoranda  supplied  by  &,  the  books,  so  writ- 
ten up,  were  not  "  regularly  kept  in  the  course  of  business,*'  within 
the  meaning  of  this  section.  But,  supposing  it  to  be  shown  that 
the  books  were  habitually  so  kept  and  were  properly  balanced  at  the 
close  of  the  year,  might  it  not  be  urged  that  they  were  regularly 
kept  in  the  course  of  business  P 

When  a  Company,  under  the  Indian  Companies*  Act,  is  being 
wound  up,  the  books,  accounts  and  documents  of  the  Company  and 
the  liquidators  are,  as  between  the  contributor  iee,  primd  facie  evi- 
dence of  all  things  purporting  to  be  recorded  therein.  Act  VI  of 
1882,  Section  198. 

Jumma-wasil  Baki  papers  are  not  admissible  as  independent 
evidence,  but  may  be  used  by  the  person,  who  collected  the  rents, 
to  refresh  his  memory,  or  for  corroboration  Akhil  Cluindra 
Ohowdhry  v.  Nayu,  I.  L.  R.,  19  Cal.,  248. 

(2)  But  are  insufficient  alone  to  charge  any  person  with  lia- 
bility.— This  is  in  accordance  with  the  doctrine  laid  down  in  Bat 
Sri  Kishen  v.  Bat  Hurt  Kishen*  5  Moore's  I.  A.,  432:  where  it  was 
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held  that  "  the  production  of  Banker's  books  with  the  entries  of 
the  items  constituting  the  demand,  kept  according  to  the  estab- 
lished custom  of  Mahajans  in  India,  is  not  of  itself  sufficient  evi- 
dence to  establish  such  a  claim,  strict  proof  of  the  debt  being  re- 
quired." Backed,  however,  by  the  statements  of  the  creditor  or 
other  credible  testimony,  they  would  be  sufficient,  as  for  instance, 
in  Dwarka  Doss  v.  Baboo  Jankee  Doss,  6  Moore's  I.  A.,  88,  where  the 
admission  of  the  correctness  by  the  defendant  was  held  sufficient 
evidence  to  dispense  with  other  evidence,  independent  of  the 
plaintiff's  account  books,  as  to  the  existence  of  a  debt.  See  R.  v. 
Hanmanta,  I.  L.  R.,  1  Bom.,  610. 

35-     An  entry  in  any  public  or  other  official  book,  Entry  in  pub. 
register,  or  record,  stating  a  fact  in  issue  or  relevant  iJaSefaper. 
fact  and  made  by  a  public  servant  in  the  discharge  ^7"™^°^ 
of  his  official  duty,  or  by  any  other  person  in  per-  " 
formauce  of  a  duty  specially  enjoined  by  the  law  of 
the  country  in  which  such  book,  register,  or  record 
is  kept,  is  itself  a  relet&ttfc  fact. 

By  Act  XVII,  1890,  §  12.  Notwithstanding  this  section  no  entry 
in  any  book;  register  or  record  made  by  a  census  officer  in  the  dis- 
charge of  his  duty  shall  be  admissible  in  any  civil  proceeding  or 
any  proceeding  under  Ch.  XII  or  Ch.  XXXVI  of  Code  of  C.  P.,  1882. 

Entries  in  public  records  by  public  servant— Under  this  section 
entries  made  by  Settlement  Officers  and  Village  Officials  in  the 
record  of  Rights :  records  by  a  Registrar  of  Births,  Deaths  and 
Marriages :  minutes  of  meetings  where  such  minutes  are  directed 
by  law  to  be  kept,  and  other  like  documents,  are  relevant  when 
the  matters  to  which  they  refer  are  relevant.  See  Zakiri  Begum 
v.  Sakina  Begum,  19  L.  R.,  I.  Ap.,  157. 

A  certificate  of  guardianship  is  not  admissible  under  this  section 
as  a  book,  register  or  record.  Satischunder  Mukopadhya  v.  Mohendro 
Lai  Pathuk,  I.  L.  R,  17  Cal.,  849.  A  patwari  who  prepares  a  teis- 
kbana  register  is  not  a  "  public  servant/'  Baig  Nath  Sing  v.  Sukhu 
Mahton,  I.  L.  R,  18  Cal.,  534. 

As  to  the  weight  to  be  given  to  ish-navisi  papers  as  against 
satisfactory  oral  evidence  of  uninterrupted  possession,  see  Farqu- 
harson  v.  Dwarkanath  Sing,  8  B.  L.  R,  (P.  C.)f  504. 

Wajibularz  or  village  papers  made  in  pursuance  of  Regulation 
VII  of  1822  regularly  entered  and  kept  in  the  office,  of  the  Collector 
are  admissible  in  evidence  in  order  to  prove  a  family  custom  of 

22 
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inheritance  stated  therein.    Baboo  Mahpal  Singh  v.  Rani  Lebraj 
Kuar,  7  L.  R.,  I.  A'.,  63. 

By  Section  87  of  the  Indian  Companies*  Act,  1882,  a  copy  of  the 
report  of  Inspectors,  appointed  under  the  Act,  authenticated  by 
the  seal  of  the  Company,  is  admissible  as  evidence  of  their  opinion. 

Such  entries  are  frequently  conclusive  proof  of  the  facts  re- 
corded.—Thus,  the  certificate  of  a  District  Court  granted  under 
Section  4  of  Act  XXVII  of  1860,  is  conclusive  proof  of  the  repre- 
sentative title  of  the  person  to  whom  it  is  granted :  and  a  certificate, 
*  granted  under  Part  VI  of  the  Indian  Christian  Marriage  Act,  1872, 
is  conclusive  proof  of  the  marriage  having  been  performed:  a 
certificate  of  sale  is  conclusive  evidence  of  such  sale  under 
Madras  Act  VI  of  1867,  Section  20. 

Weight  to  be  given  to  official  reports.— The  following  remarks 
of  the  Judicial  Committee  are  instructive  on  this  subject :  "  This 
new  dispute  was  referred  to  the  then  Collector,  Mr.  Wroughton. 
His  report  upon  it  is  dated  the  7th  January  1834.  It  appears  that 
he  examined  the  depositions  sent  to  the  Collectorate  in  1815,  and 
other  documents,  and  he  records  the  facts  which,  in  hia  opinion, 
are  adverse  to  the  claims  made  on  the  part  of  the  Zemindar.  He 
also  reported  in  favour  of  the  title  of  the  Pandarum  Venkata- 
chellum  to  the  office. 

"  The  Board  of  Revenue  upon  this  report  made  a  minute  on  the 
30th  July  1835,  that  there  existed  no  ground  for  questioning  the 
validity  of  the  appointment  of  the  Pandarum. 

"  One  of  the  objections  urged  by  Mr.  Mackeson  to  the  judgment 
of  the  High  Court  was  that  the  Judges  had  given  too  much  weight 
to  the  reports  of  the  Collectors,  which  they  described  as  *  quasi- 
judicial  proceedings.'  It  is  to  be  observed,  however,  that  it  is  the 
duty  of  the  Collectors,  under  Section  10  of  the  Regulation  of 
1817,  to  ascertain  and  report  to  the  Board  the  names  of  the  present 
trustees,  managers,  and  superintendents  of  the  temples,  and  by 
whom  and  under  what  authority  they  have  been  appointed  or 
elected,  and  whether  in  conformity  to  the  special  provisions  of  the 
original  endowment  by  the  founder,  or  under  any  general  rules. 
They  are  also,  under  Section  11,  to  report  all  vacancies,  with  full 
information,  to  enable  the  Board  to  judge  of  the  pretensions  of 
claimaints,  and  whether  the  succession  has  been  by  descent,  or  by 
election,  and  if  so,  by  whom.  The  Report,  therefore,  of  Mr. 
Wroughton  was  entirely  within  his  province,  and  the  line  of  his 
duty." 

"  Their  Lordships  think  it  must  be  conceded  that  when  these 
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reports  express  opinions  on  the  private  rights  of  parties,  such 
opinions  are  not  to  be  regarded  as  having  judicial  authority  or 
force.  But  being  the  reports  of  public  officers  made  in  the  course 
of  duty,  and  under  statutable  authority,  they  are  entitled  to  great 
consideration  so  far  as  they  supply  information  of  official  proceed- 
ings and  historical  facts,  and  also  in  so  far  as  they  are  relevant 
to  explain  the  conduct  and  acts  of  the  parties  in  relation  to 
them,  and  the  proceedings  of  the  Government  founded  upon 
them."  Rajah  Muttu  Bamalinga  Setupati  v.  Perianayagum  Pallai, 
1  L.  B.,  I.  A.,  209,  238. 

As  to  the  effect  to  be  given,  under  this  section,  to  entries  made 
by  the  Collector  under  Act  VII  of  1876,  (Land  Registration),  see 
Sarastcati  Daei  v.  Dhanpat  Singh,  I.  L.  R.,  9  Cal.,  431,  where  such 
an  entry  was  held  not  to  be,  per  «e,  sufficient  evidence  of  what  it 
records.  It  would,  however,  be  relevant  under  this  section,  though 
the  value  to  be  attached  to  it  might  vary  with  the  circumstances. 
When  there  has  been  'a  summary  determination'  by  the  Collector, 
and  a  delivery  of  possession  under  Section  55,  the  value  would  be 
very  great. 

Evidence  of  tenure  registered  in  common  registry  under  Act  XI 
of  1859. — Entry  in  the  special  register  under  Act  XI  of  1859  is  under 
Section  50  of  that  Act ,  prima  facie  good  evidence  of  the  existence 
of  the  tenure.  Luchi  Narain  Chuttopadhayav.  Oorachand  Qossamy, 
12  C.  L.  R.,  89. 

Road  cess  and  collection  papers  are  not  evidence,  per  se,  but 
can  be  used  only  by  the  person  wbo  made  them,  for  the  purpose  of 
corroboration  or  refreshing  the  memory.  Mahomed  Mahmood  v. 
Safar  Alt,  I.  L.  R.,  11  Cal.,  409. 

In  Lekraj  Kuar  v.  Mahpal  Singh,  I.  L.  R.,  5  Cal.,  744,  the  question 
was  whether  a  statement,  made  in  a  settlement  mhokassi,  recorded 
in  the  Province  of  Oudh,  where  officers  were  directed  to  be  guided 
by  the  spirit  of  the  Regulations,  but  were  not  bound  by  them,  was 
admissible  under  this  section.  The  Judicial  Committee  overruled 
•  the  objection  that  the  precise  information  was  not  directed  by  any 
regulation,  and  held,  that  the  entry  was  statement  of  a  relevant 
fact  made  by  a  public  officer,  and  so  relevant.  This  ruling  was 
followed  in  Parbutty  Dassi  v.  Purno  Chunder  Singh,  I.  L.  R.,  9  Cal., 
587,  where  the  plaintiff  sought  to  put  in  admission  made  in  a  suit 
in  1818,  by  the  defendant's  predecessor  in  title.  The  only  evidence 
of  this  admission  was  contained  in  the  decree  in  the  former  suit, 
the  ordinary  part  of  which  was  prefaced  by  a  short  statement  of 
the  pleadings.  Under  the  old  practice  of  the  Mofussil  Courts  it 
was  the  duty  of  the  Court  to  enter  in  the  decree  an  abstract  of 
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the  pleadings.    The  entry  of  the  admission  was,  accordingly,  held 
to  be  relevant  under  this  section. 

In  Subramanyan  v.  Paramaetcaran,  1.  L.  B.,  11  Mad.,  116, 
where  the  appellants  sought  to  make  use  of  certified  copies  of  cer- 
tain judgments  and  decrees,  not  as  constituting  the  matters  in 
dispute  ree  judicata,  but  as  containing  summaries  of  statements 
made  by  parties  concerned  in  the  management  of  the  plaint  pro- 
perties and  as  evidence  of  conduct,  it  was  held  that  the  documents 
were  inadmissible. 

An  entry  of  a  tenure  in  the  common  registry  under  Act  XI  of  1859, 
Section  39,  is  not,  of  itself,  prima  facie  evidence  of  the  existence  of 
such  a  tenure.  Ltickhynarain  Chuttopadhya  v.  Qorachund  Goasamy, 
I.  L.  R.,  9  Cal.,  116. 

Chittas  made  by  Government  for  its  own  use  are  merely  for  the 
information  of  the  Collector,  and  are  not  evidence  against  third  per- 
sons, for  the  purpose  of  proving  the  tenure  or  character  of  the  land. 
Ram  Ohunder  Sao  v.  Bunsee  Dhur  Naik,  I.  L.  R.,  9  Cal.,  743. 

wh£jj  p^8  36.     Statements  of  facts  in  issue  or  relevant  facts, 

▼ant.  made  in  published  maps  or  charts  generally  offered 

for  public  sale,  or  in  maps  or  plans  made  under  the 
authority  of  Government,  as  to  matters  usually  re- 
presented or  stated  in  such  maps,  charts  or  plans, 
are  themselves  relevant  facts. 

ISToto. 

Maps  or  plans  made  by  Government  for  private  purposes,  or 
when  acting  in  other  than  a  public  capacity,  are  not  admissible 
under  this  section.  Junmajoy  Mullich  v.  Dwarkanath  My  tee,  I.  L. 
R.,  5  Cal.,  287.    Bamchunder  Sao  v.  Bunseedhur  Naik,  sup. 

Survey  Maps. — Survey  officers  having  no  jurisdiction  to  enquire 
into  questions  of  title,  a  survey  map  is  not  direct  evidence  of  title 
in  the  same  way  that  a  decree  in  a  disputed  cause  is  evidence  of 
title,  but  it  is  direct  evidence  of  possession  at  the  time  of  the 
survey  being  made.  Nobo  Coomar  Da88  and  another  v.  Ghbind 
Ohunder  Boy,  9  C.  L.  R.,  305. 

And  although  evidence  of  possession  at  one  particular  time  might 
not  be  sufficient  in  itself  to  raise  a  presumption  that  the  land 
belonged  to  the  estate  at  the  time  of  the  permanent  settlement, 
yet,  coupled  with  other  evidence  of  possession,  it  might  suffice  to 
raise  that  presumption.  Syam  Loll  Sahu  v.  Luchman  Ohowdhry, 
I.  L.  R.,  15  Cal.,  353. 

As  to  the  presumption  in  case  of  maps,  see  Section  83,  p.  226  poet. 
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37*     When  the  Court  has  to  form  an  opinion  as  statement  aa 
to  the  existence  of  any  fact  of  a  public  nature,  any  lie  nature  conl 
statement  of  it,  made  in  a  recital  contained  in  any  Aoteor1No^- 
Act  of  Parliament,  or  in  any  Act  of  the  Governor-  cation  of  Gov. 
General  of  India  in  Council,  or  of  the  Governors  in  relevant! 
Council  of  Madras  or  Bombay,  or  of  the  Lieutenant- 
Governor  in  Council  of  Bengal,  or  in  a  notification 
of  the  Government  appearing  in  the  Gazette  ofIndia% 
or  in  the  Gazette  of  any  Local  Government,  or  in 
any   printed  paper  purporting  to  be   the   London 
Gazette  or  the  Government  Gazette  of  any  Colony 
or  possession  of  the  Queeu,  is  a  relevant  fact. 

3XTot©. 

Beeital  in  Act,  or  Government  Notification.— By  Section  7  of 
Madras  Act  1  of  1867,  a  recital  in  any  Act  of  the  Governor  in 
Council  of  a  public  nature  is  'prima  facie  evidence  of  the  fact  recited. 
The  necessity  for  this  provision  is  removed  by  Section  114  which 
would  justify  a  Court  in  presuming  the  truth  of  any  fact  recited  in 
an  Act  either  of  the  Supreme  or  Local  Councils.  See  further  Sec- 
tion 81. 

As  to  the  effect  of  a  notification  of  a  cession  of  territory,  see  post, 
Section  113. 

38*  When  the  Court  has  to  form  an  opinion  as  statements  in 
to  a  law  of  any  country,  any  statement  of  such  law  Uw"bookB- 
contained  in  a  book  purporting  to  be  printed  or 
published  under  the  authority  of  the  Government  of 
Buch  country  and  to  contain  any  such  law,  and  any 
report  of  a  ruling  of  the  Courts  of  such  country 
contained  in  a  book  purporting  to  be  a  report  of 
such  rulings,  is  relevant. 

nsToto- 
Statement  in  law-books.— As  to  other  modes  of  proving  the  law 
of  a  country,  see  Section  45  and  note  thereon.    As  to  the  presump- 
tion in  the  case  of  such  books,  see  Section  84.    This  section  is 
subject  to  the  Indian  Law  Reports'  Act  XVIII  of  1875. 

How  much  of  a  Statement  is  to  be  proved. 

39*     When  any  statement  of  which  evidence  is  whatevidence 
given  forms  part  of  a  longer  statement,  or  of  a  con-  when  itltS. 
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^M^nin    versation  or  part  of  an  isolated  document,  or  is  con- 
part  of  a  con-  .  r  .  » 

versation^do-  tamed  in  a  document  which  forms  part  of  a  book,  or 
"serin  of  let!  of  a  connected  series  of  letters  or  papers,  evidence 
te«  or  papers.  ghaH  \ye  given  of  so  much  aud  no  more  of  the  state- 
ment, conversation,  document,  book,  or  series  of 
letters  or  papers,  as  the  Court  considers  necessary 
in  that  particular  case  to  the  full  understanding  of 
the  nature  and  effect  of  the  statement,  and  of  the 
circumstances  under  which  it  was  made. 

ISToto- 

Only  such  portion!  of  any  statement,  conversation,  document, 
&c.,  as  are  necessary  to  explain  the  statement  proved  shall  be 
received-— The  old  rule  of  Common  law  was  that  when  one  party 
had  pat  in  an  extract  from  a  document,  or  asked  a  question  as  to  a 
particular  statement  in  a  conversation,  the  other  party  was  en- 
titled^ have  the  whole  document  read,  or  to  prove  anything  else 
that  was  said  in  the  same  conversation.  The  inconvenience  and 
injustice,  however,  in  which  such  a  practice  would  have  resulted, 
led  to  the  mle  being  greatly  narrowed  by  the  Courts  in  its  appli- 
cation: and  the  English  law  is  now  to  the  same  effect  as  the 
present  section.  It  is  easy  to  see  the  necessity  for  the  rule  of  ad- 
mitting only  such  other  portions  of  any  statement,  conversation, 
document,  &c,  as  are  necessary  to  explain  the  statement  proved. 
If  it  were  not  for  such  a  rule  the  mere  fact  of  a  witness  being 
asked  a  question  about  a  conversation  might  be  made  the  pretext 
for  getting  in  various  statements  which  obviously  ought  not  to  be 
admissible.  Take  for  instance,  a  case  in  which  the  plaintiff  sued 
the  defendant  for  having  maliciously  arrested  him  for  debt,  the 
plaintiff  contending  that  the  advance  had  been  a  gift  and  not  a 
loan ;  a  witness  for  the  plaintiff  acknowledged  on  cross-examin- 
ation that  he  had  heard  the  plaintiff  admit  on  oath  that  he  had 
repeatedly  been  insolvent,  and  had  been  remanded  by  the  Court ; 
whereupon  he  was  asked  in  re-examination  whether  the  plaintiff 
had  not,  on  the  same  occasion,  expressly  stated  that  the  money 
was  given,  and  not  lent.  It  is  obvious  that,  though  both  these 
statements  were  made  in  the  course  of  the  same  conversation,  the 
one  was  in  no  way  necessary  to  explain  the  other ;  and  that  the 
plaintiff's  statement  that  the  advance  was  a  gift  and  not  a  loan, 
being  an  admission,  could  not  properly  be  proved  by  him  or  on  his 
behalf.  Prince  v.  Samo,  7  A.  &  B.,  627.  See  Section  21. 
■  "  With  regard  to  letters,  it  has  been  held  that  a  party  may  put 
in  such  as  were  written  by  his  opponent,  without  producing  those 
to  which  they  were  answers,  or  calling  for  their  production  j  because, 
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in  such  case,  the  letters,  to  which  those  put  in  were  answers,  are 
in  the  adversary's  hands,  and  he  may  produce  them,  if  he  thinks 
them  necessary  to  explain  the  transaction."—  Tayl.,  §  734. 

Judgments  of  Courts  op  Justiok  whbn  relevant. 

40-     The  existence  of  any  judgment,  order   or  Pmionajndg. 
decree,  which  by  law  prevents  any  Court  from  taking  £>?rseoond 
cognizance  of  a  suit  or  holding  a  trial,  is  a  relevant  ,Bltortri*L 
fact  when  the  question  is  whether  such  Court  ought 
to  take  cognizance  of  such  suit,  or  to  hold  such  trial. 

KTot©. 

Previous  judgment  is  relevant  where  it  bars  a  second  suit— 
This  section  provides  for  the  cases  in  which  a  suit  is  barred  on  the 
following  grounds ;  (1)  that  a  suit,  in  which  the  matter  in  issue 
is  also  directly  and  substantially  in  issue,  has  been  previously 
instituted  for  the  same  relief  between  the  same  parties  oj^iKose 
whom  they,  represent,  and  is  pending  in  a  Court  of  competent 
jurisdiction  in  British  India,  or  in  any  Court  of  competent  juris- 
diction established  by  the  Governor-Gheneral  in  Council  beyond 
British  India,  or  before  Her  Majesty  in  Council :  C.  P.  C— Act 
XIV,  1882.    Section  12  : 

(2),  that  the  suit  or  matter  in  issue  has  been  substantially  in 
issue  in  a  former  suit  between  the  same  parties  or  those  under 
whom  they  claim,  litigating  in  the  same  title,  in  a  Court  of  juris- 
diction, competent  to  try  such  subsequent  suit  or  the  suit  in  which 
such  issue  has  been  raised,  and  has  been  heard  and  finally  deeided 
by  such  Court :  C.  P.  C,  Section  13  : 

(3),  that  the  relief  sought  forms  part  of  a  claim,  for  which  the 
plaintiff  omitted  to  sue  in  a  former  suit;  or  was  one  of  several 
remedies  in  respect  of  the  same  cause  of  action,  for  which  the 
plaintiff,  in  a  former  suit,  omitted,  without  the  leave  of  the  Court, 
to  sue  :  C.  P.  C,  Section  43.  Under  the  first  of  the  grounds  the 
order  admitting  the  plaint  of  the  former  suit  would  be  relevant  : 
in  the  second  and  third  the  judgment.  The  subject  of  "  res  judi- 
cata," which  English  Text  Bookfr  treat  as  a  branch  of  the  Law 
of  Evidence  and  which  has  given  rise  to  such  prolonged  controversy, 
belongs  properly  to  Procedure  and  is  now,  so  far  as  Indian  Courts 
are  concerned,  regulated  by  the  provisions  of  the  Civil  Procedure 
Code.  Whether  a  suitor  ought  ever  to  be  allowed  to  reopen  a 
question  once  decided  between  him  and  the  defendant,  and  if  so,  by  , 
what  limitations  the  right  to  do  so  should  be  restricted,  are  quess 
tions  of  policy  which,  owing  to  the  intricacy  and  confusion  in 
which  the  subject  is  involved,  have  never  yet,  probably,  received 
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adequate  consideration.  The  subject,  however,  does  not  belong  in 
any  proper  sense  to  the  Law  of  Evidence,  whose  province  it  is 
simply  to  provide  the  means  by  which  the  parties  to  suits  may 
prove  any  right  to  which  the  legislature  entitles  them.  The  pre- 
sent section,  accordingly,  is  so  worded  as  to  carry  out  whatever 
may  be  the  existing  law  as  to  "  res  judicata.'* 

There  is  some  reason  for  thinking  that  the  rule  as  now  laid 
down  is  somewhat  stricter  than  it  ought  to  be,  consideration  being 
had  to  the  poverty  and  ignorance  of  the  preponderating  majority 
of  litigants ;  especially  when  we  take  into  account  the  extended 
effect  given  to  Section  13  by  Explanations  II  and  IIL  By 
Explanation  II  any  matter,  which  might  and  ought  to  have  been 
made  a  ground  of  defence  or  attack  in  the  former  suit,  is  deemed 
to  have  been  a  matter  "  directly  and  substantially  in  issue"  in  that 
suit.  By  Explanation  III  any  relief  claimed  in  the  plaint  which  is 
not  expressly  granted  by  the  decree  is  deemed  to  have  been  refused- 
In  a  recent  case,  (Special  Appeal  249  of  1881)  Garth,  C.  J.,  observ- 
ed :  "I  quite  agree  with  my  brother  Hitter  that  this  decision, 
which  I  feel  bound  to  adopt,  will  be  productive  of  injustice ;  but 
this  is  no  unusual  consequence  of  the  law  of  res  judicata.  The 
more  I  see  of  the  working  of  that  law  in  this  country,  the  more 
satisfied  I  am  that,  instead  of  being  a  beneficial  law,  it  is,  as  a  rule, 
very  much  the  reverse.  No  doubt  it  puts  a  stop  to  a  certain 
amount  of  litigation,  and  it  enables  the  Courts  to  dispose  of  a 
larger  number  of  cases  in  a  given  time.  But  it  too  frequently  bars, 
the  door  to  justice,  and  operates  with  special  severity  upon  the 
poorer  and  more  ignorant  classes/' 

A  decision  is  "  final"  within  the  meaning  of  the  section  when 
the  Court  which  delivered  it,  could  not  (except  on  review)  alter  it; 
on  the  application  of  the  parties  or  reconsider  it  on  its  own  motion. 
The  possibility*  of  an  appeal  accordingly  does  not  prevent  a  judg- 
ment being  final.  An  ex  parte  decree  is  not  final  so  long  as  it  is 
open  to  the  Court  to  revise  it.  Nihnoney  Singh  v.  Eeeralall  Dass, 
I.  L.  R.,  7  Cal.,  25. 

It  was  laid  down  in  Quju  Lall  v.  Fatteh  Singh,  I.  L.  R.,  6  Oal.,  171, 
with  reference  to  this  section,  that  a  former  judgment,  not  admis- 
sible under  Sections  40—44,  is  not  relevant  as  between  persons  who 
were  not  parties  to  the  former  suit,  either-  as  "  a  transaction" 
under  Section  13,  or  a  fact  under  Section  11  or  any  other  section. 
In  this  case,  in  a  suit  between  A  and  B,  the  question  was  whether 
C  or  D  was  heir  to  H.  This  question  had  been  decided  in  a  former 
suit  between  X  and  A.  The  judgment  in  the  former  suit  was  held 
to  be  not  admissible. 

A  plaintiff  cannot  use  as  evidence  against  his  tenant,  the  defend # 
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ant,  decrees  obtained  by  plaintiff's  predecessor  in  title  against  the 
persons  registered  at  the  time  of  the  decree,  as  tenants,  the  defend- 
ant having  been  at  the  time  the  owner  of  the  tenure  by  foreclosure 
but  not  haying  registered  the  transfer  in  the  plaintiffs  books  and 
not  having  been  joined  in  the  suits  in  which  the  decrees  were 
passed.  Ram  Narain  Bat  v.  Bam  Goomar  Chunder  Poddar,  LLR, 
11  Cal.,  562. 

As  to  foreign  judgments,  Explanation  VI  provides  that  the 
production  of  a  foreign  judgment,  duly  authenticated,  shall  raise  a 
presumption  that  the  Court,  which  made  it,  had  competent  juris- 
diction. Section  14  provides  various  restrictions  on  the  effect  of 
a  foreign  judgment  in  barring  a  subsequent  action.  It  has  not 
this  effect,  if  either  it  (a)  was  not  given  on  the  merits  of  the  case : 
or  (b)  appears  to  be  founded  on  an  incorrect  view  of  international 
law  or  the  law  of  British  India:  or  (c)  is  contrary  to  natural 
justice :  or  (d)  has  been  obtained  by  fraud :  or  (e)  sustains  a  claim 
founded  on  a  breach  of  any  law  in  force  in  British  India. 

The  effect  of  foreign  judgments  and  the  restrictions  subjeot  to 
which  the  Courts  will  enforce  them,  was  considered  by  Lord  Black- 
burn in  Schibeby  v.  Westenholz  and  others,  L.  R.,  6  Q.  B.,  155.  It 
was  there  held  that  a  judgment  of  a  French  Court,  obtained  in 
default  of  appearance,  against  the  defendant,  who  was  not  a 
French  subject  nor  resident  in  France,  could  not  be  enforced  in  an 
English  Court,  because  there  was  nothing  to  show  any  obligation 
on  the  part  of  the  defendant  to  obey  the  judgment.  It  was 
observed  that  if  the  defendants  had  been  French  subjects,  or 
resident  in  France,  so  as  to  owe  temporary  allegiance,  at  the  time 
when  the  action  commenced,  and,  probably,  if  the  contract  had 
been  made  in  France,  the  judgment  would  have  been  enforceable 
in  an  English  Court.  Whether  a  defendant,  by  merely  appearing 
to  defend  the  suit  before  a  foreign  tribunal,  puts  himself  thereby 
under  an  obligation  to  obey  its  judgment,  is  a  more  doubtful 
point.  De  Co$8e  Bristac  v.  Rathbone,  6  H.  St  N.,  301,  is  an  authority 
in  favour  of  the  view  that  if  he  voluntarily  appears  and  takes 
the  chance  of  a  judgment  in  his  favour,  he  is  bound.  On  the  other 
hand  a  defendant  who  appears  merely  to  try  to  save  property, 
which  is  in  the  hands  of  a  foreign  tribunal,  can  scarcely  be  said  to 
appear  voluntarily.  It  is  to  be  observed  that  a  foreign  judgment 
will  not,  under  Section  14  (b)  oi  the  C.  P.  C.  Act  XIV,  1882,  bar  a 
suit,  if  it  appears  on  the  face  of  it  to  be  founded  on  an  incorrect 
view  of  international  law  or  any  law  in  force  in  British  India. 
This  rule,  which  was  favored  by  the  dicta  of  several  Judges  and  by 
the  author  of  Smith's  Leading  cases  in  Doe  v.  Oliver,  is  opposed  to 
the  view  expressed  by  Lord  Blackburn  in  Oodard  v.  Gray,  L.  R., 
6  Q.  B.,  153.     See  also  Oatirique  v.  Imrie,  L.  R.,  4  E.  &  I.  A.,  427.    In 
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that  case  the  question  was  as  to  the  validity  of  a  judgment  and  sale 
by  a  French  Court  of  an  English  ship  on  an  instrument  executed 
originally  between  English  parties,  the  French  Court  having  acted 
apparently  under  a  misapprehension  of  English  law.  Lord  Black- 
burn observed :  '*  We  think  the  inquiry  to  be,  first,  whether  the 
subject- matter  was  so  situate  as  to  be  within  the  lawful  control  of 
the  State  under  the  authority  of  which  the  Court  sits :  and,  second- 
ly, whether  the  Sovereign  authority  of  that  State  has  conferred  on 
the  Court  jurisdiction  to  decide  as  to  the  disposition  of  the  thing, 
and  the  Court  has  acted  within  its  jurisdiction.  If  these  conditions 
are  fulfilled,  the  adjudication  is  conclusive  against  all  the  world." 
The  principles  in  which  an  English  Court  will  enforce  a  foreign 
judgment  are  further  discussed  in  RousMon  v.  BouiUlon,  14  Ch. 
D.,  351. 

As  to  the  mode  in  which  judgments,  Ac.,  are  to  be  proved,  see 
Sections  76  and  77.  As  to  the  presumption  raised  in  the  case  of  any 
record  or  memorandum  of  evidence,  see  Section  80,  and,  in  the  case 
of  a  judicial  record  of  a  foreign  country,  Section  86. 

judgments  in  41-  A  final  judgment,  order  or  decree  of  a  com- 
function?  patent  Court,  in  the  exercise  of  probate,  matrimonial, 
admiralty  or  insolvency  jurisdiction,  which  confers 
upon  or  takes  away  from  any  person  any  legal  char- 
acter, or  which  declares  any  person  to  be  entitled  to 
any  such  character,  or  to  be  entitled  to  any  specific 
thing,  not  as  against  any  specified  person  but  abso- 
lutely, is  relevant  when  the  existence  of  any  such 
legal  character,  or  the  title  of  any  such  person  to 
any  such  thing,  is  relevant. 

Such  j  ndgment,  order,  or  decree  is  conclusive  proof 
that  any  legal  character  which  it  confers  accrued 

at  the  time  when  such  judgment,  order,  or  decree 

came  into  operation ; 

that  any  legal  character,  to  which  it  declares  any 
such  person  to  be  entitled,  accrued  to  that  person 
at  the  time  when  such  judgment  order,  or  decree 
declares  it  to  have  accrued  to  that  person ; 

that  any  legal  character  which  it  takes  away  from 
any  such  person  ceased  at  the  time  from  which  such 
judgment  order  or  decree  declared  that  it  had  ceased 
or  should  cease ; 
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and  tbat  anything  to  which  it  declares  any  person 
to  be  so  entitled  was  the  property  of  that  person  at 
the  time  from  which  such  judgment  order  or  decree 
declares  that  it  had  been  or  should  be  his  property. 

JSTotO. 

A  final  judgment  of  Courts  of  probate,  matrimonial,  admiralty 
or  insolvency  jurisdiction  is  conclusive  proof  of  character  or  title 
declared. — Provision  is  here  made  for  the  much  debated  subject  of 
the  "  judgment  in  rem,"  a  phrase,  which  has  been  used  in  English 
Courts,  (not  always  with  a  very  accurate  appreciation  of  its  history 
and  meaning,)  to  denote  certain  judgments  which  are  conclu- 
sive, not  only  as  against  the  parties  to  them,  but  as  against  all  the 
world.  As  to  the  matters  about  which  such  judgments  could  be 
pronounced  and  the  Courts  who  were  competent  to  pronounce 
them,  the  judgments  of  the  Courts  have  exhibited  some  hesita- 
tion and  contrariety  of  opinion.  Some  judgments,  declaratory  of 
status,  have  been  regarded  as  judgments  in  rem  and  conclusive 
as  against  all  the  world,  irrespective  of  the  character  of  the 
proceedings  in  which  they  were  obtained  and  the  tribunal  by 
which  they  were  delivered.  For  instance,  decisions  of  the  ordinary 
Courts  on  questions  of  legitimacy  and  adoption  have  been  on  some 
occasions  held  by  Indian  Tribunals  to  be  '  judgments  in  rem9  and 
universally  conclusive,  while  in  other  cases  this  effect  has  been 
denied  to  them. 

The  history  and  theory  of  the  judgment  in  rem  was  discussed 
and  elucidated  by  Holloway,  J.,  in  the  case  of  Tarakalamma  v. 
Anakala  Naramma,  2  Mad.,  H.  C.  R.,  276.  "  The  results,"  he  says, 
(page  288)  '*  seem  to  be  that  the  rule  which  makes  a  judgment 
"  conclusive  only  against  the  parties  and  those  who  claim  under 
"  them  is  subject  to  certain  exceptions  which  are  the  offspring  of 
"  positive  law,  and  that  the  reasons  for  the  exception  may  be 
"  generally  stated  to  be,  both  in  English  and  Roman  law,  that  the 
"  nature  of  the  proceedings,  by  which  there  is  a  fictitious  though 
"  generally  not  unjust  extension  of  parties,  renders  it  proper  to 
"  use  the  judgment  against  those  not  formally  parties."  See  also 
Kanhya  Loll  v.  Badha  Churn,  7  Suth.  W.  R.  (Civil  Rulings)  338, 
where  the  subject  is  exhaustively  considered  by  Peacock,  C.  J.,  on 
a  reference  to  the  full  bench  by  Peacock,  C.  J.,  and  Jackson,  J. 
Under  the  present  Act  the  only  judgments,  to  which  all  the  world 
is  thus  supposed  to  be  a  party,  and  which  are  universally  con- 
clusive, are  those  passed  by  the  Courts  and  on  the  subjects 
specified  in  the  section.  Judgments,  declaratory  of  status,  passed 
by  a  Court  exercising  any  other  jurisdiction,  such  as  ordinary 
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decrees  declaratory  of  adoption  or  legitimacy,  will  not  be  operative 
except  against  the  parties  to  the  judgment  and  their  represent- 
atives, as  provided  by  Section  40. 

Probate  of  Hindu  Wills. — So  far  as  regards  the  effects  of  a 
grant  of  Probate  of  Hindu  Wills,  this  is  an  alteration  of  the  law,  as 
previously  laid  down  by  the  Courts.  In  Sharo  Bibi  v.  Baldeo  Dae, 
1  B.  L.  R.,  (O.  C.)  24.  Norman,  J.,  ruled  that  grant  of  probate  of 
a  Will  in  the  case  of  Hindus  conferred  no  title  on  an  executor, 
but  that  he  derives  his  title  from  the  Will  itself,  and  that  probate 
was  evidence  of  his  title  only  so  far  as  a  decree  of  the  Court 
granting  it  would  be,  viz.t  between  the  parties  and  those  privy 
to  the  suit  in  which  the  decree  was  made.  Probate  is  now 
evidence  of  the  executor's  title  against  all  the  world ;  but  it  must 
be  remembered  that  a  Hindu  executor  has  not  necessarily  the  same 
powers  as  one  under  English  law,  and  that  he  is  not  empowered 
to  alienate  except  as  directed  by  the  will  or  as  necessitated  by  the 
case.  Srimati  Jaykali  Debt  v.  Shibnath  Ohatterjee,  2  B.  L.  B., 
(0.  C.)  1. 

This  section  is  applicable  to  probates  granted  prior  to  the  passing 
of  the  Hindu  Wills  Act.  Orieh  Chunder  Boy  v.  Broughton,  I.  L  B., 
14  Cal.,  861. 

Sections  187  and  190  of  the  Indian  Succession  Act,  1865,  enact 
that  no  right  as  executor  or  legatee  under  a  Will  or  to  any  part  of 
the  property  of  an  intestate  can  be  established  in  any  Court  of 
Justice  unless  a  Court  of  competent  jurisdiction  within  the  Province, 
has  granted  Probate  or  Letters  of  Administration.  This  is  modi- 
fied by  Act  XIII  of  1875  as  to  Probates  and  Letters  of  Administra- 
tion granted  after  the  1st  April  1875,  which,  unless  otherwise 
directed  by  the  grant,  have  effect  throughout  the  whole  of  British 
India.       * 

Orders  under  the  Indian  Companies'  Act,  1883.— Another  class  of 
orders,  which  are  conclusive  as  against  all  the  world  are  orders 
made  upon  a  contributory  under  the  "Indian  Companies'  Act,  1882/' 
By  Section  155  of  that  Act,  such  an  order  is  conclusive  evidence 
that  the  monies  ordered  to  be  paid  are  due,  "  and  all  other  pertinent 
"  matters  stated  in  such  order  are  to  be  taken  to  be  truly  stated  as 
"  against  all  persons  and  in  all  proceedings  whatsoever." 

The  words  "  order  or  decree"  in  the  last  three  paragraphs  were 
added  by  Act  XVIII  of  1872. 

judgment*  42-     Judgineuts,  orders,  or  decrees  other  tbati 

ptbH?m£t.      those  mentioned  in  section  forty-one  are  relevant  if 
t€ls-  they  relate  to  matters  of  a  public  nature  relevaufc  to 
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RELEVANT. 

the  inquiry  ;  but  such  judgments,  orders,  or  decrees 
are  not  conclusive  proof  of  that  which  they  state. 

Illustration. 

A  sues  B  for  trespass  on  his  land.  B  alleges  the  existence  of  a 
public  right  of  way  over  the  land  which  A  denies. 

The  existence  of  a  decree  in  favour  of  the  defendant,  in  a  suit  by 
A  against  C  for  a  trespass  on  the  same  land,  in  which  C  alleged  the 
existence  of  the  same  right  of  way,  is  relevant,  but  it  is  not  con* 
elusive  proof  that  the  right  of  way  exists. 

Note. 

Judgments  relating  to  public  matters  are  relevant  but  not 
conclusive.— This  corresponds  with  the  English  law  on  the  point. 
Such  judgments  are,  in  fact,  admissible  as  evidence  of  reputation 
on  the  matters  in  dispute.— Tayl.,  §  1683.  Bentham  considers  that 
res  inter  alios  judicata  ought  to  be  admitted  and  its  value  considered 
by  the  jury.    3  Benth.  Jud.  Evid.,  431. 

The  nature  of  a  class  of  tenures,  e.g.,  Ghatwali  Tenures  in  Bheer- 
boom,  and  the  effect  of  the  permanent  settlement  thereon,  would  be 
a  '  public  matter*  as  to  which  judgments,  not  between  the  parties, 
would  be  relevant  under  this  section.  Rajah  Nihnoni  Singh  v. 
Bakranaih  Singh  and  Secretary  of  State  for  India.  P.  0.,  10th  March 
1882. 

In  Bamasami  v.  Appoint,  I.  L.  R.,  12  Mad.,  9,  it  was  held  that 
judgments  in  a  claim  by  the  trustees  of  a  temple  for  money  alleged  _ 
to  be  due  from  certain  lands  were  relevant  as  relating  to  matters  of  * 
a  public  nature. 

In  Bameshur  Pershad  Narain  Singh  v.  Koorj  Behari  Paltuk,  L.  R., 
6  I.  A.,  33,  evidence  of  proceedings,  viz.,  criminal  proceedings  and  a 
razinama  come  to,  in  consequence,  between  other  parties,  was 
admitted  in  support  of  a  presumption  of  a  legal  rig^t  to  enjoy  the 
water  in  dispute. 

Decrees  in  Chancery  between  other  parties  are  admitted  in  land 
cases  to  explain  the  character  in  which  the  possessor  enjoyed  the 
land  :  they  are  not  conclusive  as  to  the  right.  Davies  v.  Lowndes, 
1  Bing.,  (N.C)  606. 

43-     Judgments,  orders  or  decrees,  other  than  what  jud* 
those  mentioned  in  sections  forty,  forty-one  and  £Jn£;t^&. 
forty-two/1*  are  irrelevant,  unless  the  existence  of  ™t. 
such  judgment,  order  or  decree,  is  a  fact  in  issue, 
or  is  relevant  under  some  other  provision  of  this 
Act/8) 
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Illustrations. 

(a)  A  and  B  separately  sue  C  for  a  libel  which  reflects  upon 
each  of  them.  €  in  each  case  says  that  the  matter  alleged  to  be 
libellous  is  true,  and  the  circumstances  are  such  that  it  is  probably 
true  in  each  case,  or  in  neither. 

A  obtains  a  decree  against  C  for  damages  on  the  ground  that  0 
failed  to  make  out  his  justification. 
The  fact  it  irrelevant  as  between  B  and  C. 

(b)  A  prosecutes  B  for  adultery  with  C,  A*s  wife. 

.  B  denies  that  C  is  A's  wife,  but  the  Court  convicts  B  of  adultery. 
Afterwards,  C  is  prosecuted  for  bigamy  in  marrving  B  during 
A's  lifetime.    C  says  that  she  never  was  B's  wife.  tfJ 
The  judgment  against  B  is  irrelevant  as  against  C. 

(c)  A  prosecutes  B  for  stealing  a  cow  from  him.    B  is  convicted. 
A,  afterwards,  sues  C  for  the  cow,  which  B  had  sold  to  him  before 

his  conviction.    As  between  A  and  C,  the  judgment  against  B  is 
irrelevant. 

(d)  A  has  obtained  a  decree  for  the  possession  of  land  against 
B.    0,  B's  son,  murdres  A  in  consequence. 

The  existence  of  the  judgment  is  relevant,  as  showing  motive 
for  a  crime. 

(e)  A  is  charged  with  theft  and  with  having  been  previously 
convicted  of  theft.  The  previous  conviction  is  relevant  as  a  fact 
in  issue.    [Act  III  of  1891,  s.  5.] 

(/)  .  A  is  tried  for  the  murder  of  B.  The  fact  that  B  prosecuted 
A  for  libel  and  that  A  was  convicted  and  sentenced  is  relevant 
under  Section  8  as  showing  the  motive  for  the  fact  in  issue.  [Act 
ZI/o/ 1891,  «.  5.] 

KToto- 
(1)  Havin&now  disposed  of  judgments  which  render  the  matter 
res  judicata  between  the  parties,  judgments  which  from  their 
special  character  are  conclusive  against  all  the  world,  and  judg- 
ments which  as  relating  to  matters  of  a  public  nature,  are  relevant, 
though  not  conclusive,  between  strangers  to  the  suit,  we  come  to 
the  general  rule  of  exclusion,  viz.,  that  all  other  judgments  are 
irrelevant.  To  this  rule,  however,  there  is  a  highly  important 
limitation.  A  judgment,  though  inadmissible  for  proving  the 
truth  of  what  it  asserts,  may  be  valuable  as  evidence  for  some 
other  purpose.  Its  very  existence  may  be  a  fact  in  issue,  and  then, 
of  course,  evidence  of  it  may  be  given :  or  it  may  be  a  fact  rele* 
vant  within  some  one  of  the  classes  of  relevant  facts  given  in  the 
Act,  and  then,  again,  evidence  of  it  can  be  given.    For  instance 
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the  question  is  whether  damage  has  been  occasioned  to  A  in 
consequence  of  the  negligence  of  his  servant  B  in  injuring  C's 
horse.  A  judgment  in  an  action  in  which  C  recovered  damages 
against  A  for  injury  occasioned  to  his  horse,  is  conclusive  proof 
against  B  that  C  did  recover  such  damages.  So,  again,  A  sues  B 
for  malicious  prosecution.  The  judgment  of  a  Court  by  which  he 
was  acquitted  is  conclusive  proof  against  B  that  he  was  so 
acquitted.  This  rule  is  laid  down  by  Mr.  Justice  Stephen  that 
all  judgments  are  conclusive  as  against  all  the  world  of  the 
existence  of  that  state  of  things  which  they  actually  effect,  when 
the  existence  of  that  state  of  things  is  relevant  or  in  issue.  Steph. 
D>g.9  Art.,  40.  But  such  a  judgment  is  not  admissible  for  thei 
purpose  of  proving  the  truth  of  what  it  asserts.  For  instance,  in 
a  prosecution  of  A  for  forgery  of  X,  a  judgment  of  the  Civil  Court, 
finding  that  the  signatures  on  X  were  forged  and  directing  a 
prosecution,  is  inadmissible  as  evidence  of  the  forgery.  Gogun 
Ckunder  Ghose  v.  Empress,  I.  L.  R.,  6  Cal.,  247. 

By  Section  137  of  the  Civil  Procedure  Code,  a  Civil  Court  may, 
of  its  own  accord,  or  on  application  of  any  of  the  parties,  supported 
by  the  necessary  affidavit,  send  for  the  record  of  any  other  suit  or 
proceeding,  either  from  its  own  records  or  from  any  other  Court, 
and  inspect  the  same.  The  section,  however,  provides  that  nothing 
therein  contained  shall  be  deemed  to  enable  the  Court  to  use  in 
evidence  any  document  which  under  this  Act  would  be  inadmissible 
in  the  suit. 

In  Ragundda  Ran  v.  Nathamuni,  Thathamdyyangdr,  6M.H.C  R., 
423,  the  Judges  considered  the  doctrine,  laid  down  in  the  English 
Courts,  that  a  conviction  by  a  Magistrate,  who  has  jurisdiction 
over  the  subject-matter  is,  if  no  defects  appear  on  the  face  of  it, 
conclusive  evidence  of  the  facts  stated  in  it.  Brittain  v.  Kinnaird, 
1  B.  &  B.,  432. 

It  was  provided  by  11  &  12  Yict.  c.  44,  §  2,  that  no  action  shall 
be  brought  against  a  Magistrate  for  a  wrong  done  by*any  order 
made  by  him  until  after  the  said  order  has  been  quashed.  This 
might  have  had  an  important  bearing  on  proceedings  against  a 
Magistrate  governed  by  Act  XVIII  of  1850,  but  Scotland,  C.  J., 
considered  that  the  English  rulings  had  not  established  the  absolute 
conclusiveness  of  the  findings  in  a  Magistrate's  conviction  or 
order,  and  that,  at  any  rate,  the  doctrine  had  never  been  enforced 
in  this  country. 

Under  the  present  Act  there  can,  it  would  seem,  be  no  question 
that  a  Magistrate's  order,  unreversed,  would  not  be  conclusive  of 
the  facts  stated  therein  as  against  a  party  suing  him  in  respect  of 
such  order . 
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(3)  Though  a  judgment  may  be  inadmissible  for  the  purpose  of  i 
proving  or  disproving  the  facts  to  which  it  refers,  it  may  be  rele- 
vant either  for  the  purpose  of  proving  that  such  a  judgment  was 
made,  supposing  that  to  be  one  of  the  facts  in  issue,  or  as  supply- 
ing motive,  as  in  Illustration  (i),  or  as  explaining  the  relations  of 
the  parties,  or  under  any  of  the  provisions  of  the  Act  as  to  rele- 
vant facts.  Thus  by  Section  54  (pott)  the  fact  that  an  accused 
person  has  been  previously  convicted  is  relevant  in  a  criminal 
proceeding.  So  too  a  judgment  may  be  admissible  for  the  pur- 
pose of  proving  a  previous  conviction  against  a  witness  and  so 
discrediting  him.    See  post,  Section  153. 

Judgments  are  sometimes  relevant  as  admissions.    For  instance,  f 
A  sues  B,  a  carrier,  for  goods  delivered  by  A  to  B.    A  judgment 
recovered  by  B  against  0,  to  whom  he  had  delivered  the  goods,  is 
an  admission  by  B  that  he  had  them.    Steph.  Dig.,  Art.,  44. 

Fraud,  ooiiu-        44*     Any  party  to  a  suit  or  other  proceeding  may 

eMpstaMy      show  that  any  judgment,  order,  or  decree  which  is 

i» pwrni*1    relevant  under  section  forty,  forty-one,  or  forty-two, 

and  which  has  been  proved  by  the  adverse  party, 

was  delivered  by  a  Court  not  competent  to  deliver 

it,  or  was  obtained  by  fraud  or  collusion. 

KToto. 

How  a  judgment  may  be  avoided.— This  is  somewhat  wider  than 
the  English  law.  Tn  England  a  stranger,  against  whom  a  judgment 
is  offered  in  evidence,  may  always  avoid  it  by  showing  that  it  was 
obtained  by  fraud  or  collusion.  Whether  an  innocent  party  to  the 
judgment  may  prove  in  another  Court  that  it  was  obtained  by 
fraud  is  not  aquaUy  clear,  as  it  would  be  in  his  power  to  apply 
directly  to  the  Court,  which  pronounced  the  judgment,  to  vacate 
it ;  but  a  guilty  party  would  certainly  not  be  allowed  to  defeat 
a  judgment  by  showing  that  he  had  practised  an  imposition  on  the 
Court.— Tatfl.,  §  1713. 

This  point  is  not  referred  to  in  the  present  section ;  a  party  to  a 
judgment,  who  endeavoured  to  avoid  it  by  showing  that  it  was  pro* 
cured  by  his  own  fraud,  would,  no  doubt,  be  precluded  from  doing  so 
by  the  rule  that  no  man  can  take  advantage  of  his  own  wrong: 
Runuey  v.  North  Eastern  Railway  Company,  14  C.  B  ,"(N.  S.)  641, 
even  if  he  were  not  estopped  under  Section  115.  The  section, 
^-  however,  clearly  entitles  an  innocent  party  to  a  former  action  to 
show  that  the  judgment  in  it  was  obtained  by  some  other  person's 
fraud. 

The  words  °  not  competent,"  here  used,  mean  not  having  juris* 
diction.    1.  L.  B.,  12  Mad.,  223. 
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Opinions  of  third  Persons  when  relevant. 

45-     When  the  Court  has  to  form  an   opinion  Opinion*  of 
upon  a  point  of  foreign  law,(i)  or  of  science  or  art,(2)  experts- 
or  as  to  identity  of  handwriting,  the  opinions  upon 
that  point  of  persons  specially  skilled  in  such  foreign 
law,  science  or  art,  or  in  questions  as  to  identity  of 
handwriting  are  relevant  facts.(8) 

Such  persons  are  called  experts,  *  -<• 

Illustrations. 

(a)  The  question  is,  whether  the  death  of  A  was  caused  by 
poison. 

The  opinions  of  experts  as  to  the  symptoms  produced  by  the 
poison  by  which  A  is  supposed  to  have  died,  are  relevant. 

(b)  The  question  is,  whether  A,  at  the  time  of  doing  a  certain 
act,  was,  by  reason  of  unsoundness  of  mind,  incapable  of  knowing 
the  nature  of  the  act,  or  that  he  was  doing  what  was  either  wrong 
or  contrary  to  law. 

The  opinions  of  experts  upon  the  question  whether  the  symptoms 
exhibited  by  A  commonly  show  unsoundness  of  mind,  and  whether 
such  unsoundness  of  mind  usually  renders  persons  incapable  of 
knowing  the  nature  of  the  acts  which  they  do,  or  of  knowing  that 
what  they  do  is  either  wrong  or  contrary  to  law,  are  relevant. 

(c)  The  question  is,  whether  a  certain  document  was  written  by. 
A.  Another  document  is  produced  which  is  proved  or  admitted  to 
have  been  written  by  A. 

The  opinions  of  experts  on  the  question  whether  the  two  docu- 
ments were  written  by  the  same  person  or  by  different  persons, 
are  relevant. 

Note. 
(1)    "  Foreign  Law "  would,  it  is  apprehended,  include  usages 
and  customs  of  a  foreign  country  having  the  force  of  law.    In  •*. 

England  it  has  been  doubted  whether,  on  a  point  of  Foreign  law, 
the  Court  was  at  liberty  itself  to  consult  foreign  law  books,  except 
so  far  as  they  have  been  introduced  by  counsel  in  their  argument ; 
foreign  laws  and  customs  must,  it  is  considered,  be  proved  by 
calling  an  official  or  professional  person  to  give  an  opinion  about 
them :  nor  in  England  can  the  law  of  a  foreign  country  be  proved 
even  by  a  jurisconsult,  if  he  has  acquired  his  knowledge  of  it 
solely  from  study  at  an  University  in  another  country.  Bristow  v 
Sequerille,  5  Ex.,  275;  19  L.  J.,  Ex.,  289.     In  the  goods  of  Bonelli 

U 
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L.  B.,  1  P.  D.f  69.  These  experts  may,  however,  produce  works  of 
authority  to  the  Court,  and  the  Court,  having  received  the  neces- 
sary explanation,  may  construe  them  for  itself.  Steph.  Dig., 
Art.,  49.  Such  a  person's  opinion  would,  under  the  present  Act, 
be  relevant  as  that  of  one  specially  skilled  in  the  matter.  But  it 
would  not  be  essential  to  call  him,  as,  by  8ectkm  38,  statements  of 
law  in  law  books  and  reports  are  relevant ;  by  Section  56  the  Court 
may  refer  to  any  such  book  for  information ;  and  by  Section  84 
the  Court  is  to  presume  any  such  book  to  be  genuine. 

The  law  of  a  foreign  country  is  a  matter  of  met  to  be  decided  on 
the  evidences  of  advocates  practising  there,  but  if  they  refer  to  a 
Code  the  Court  may  examine  it.  Concha  v.  Muriettc^  40  Ch. 
D.,543. 

In  Castrique  v.  Imrie,  L.  R.,  4  B.  &  I.  A.,  427,  Lord  Blackburn 
observed,  "  All  that  can  be  required  of  a  tribunal  adjudicating  on 
a  question  of  foreign  law,  is  to  receive  and  consider  all  the  evi- 
dence as  to  it  which  is  available,  and  bond  fide  to  determine  on 
that,  as  well  as  it  can,  what  the  foreign  law  is.  If  from  the 
imperfect  evidence  produced  before  it,  or  its  misapprehension  of 
the  effect  of  that  evidence,  a  mistake  is  made,  it  is  much  to  be 
lamented,  but  the  tribunal  is  free  from  blame."  By  Section  14  of 
the  Civ.  Pro.  Code,  1882,  however,  a  foreign  judgment  may  be 
impugned  on  the  ground  that  it  is  founded  on  an  incorrect  view  of 
international  law  or  of  any  law  in  force  in  British  India 

By  22  &  23  Yic.  c.  63,  when  an  action  is  pending  in  any  Court  in 
Her  Majesty's  Dominions,  the  Court  may,  if  it  deems  it  material  to 
ascertain  the  law  in  any  other  part  of  such  Dominions,  cause  a 
case  to  be  prepared  and  remit  the  case  for  the  opinion  of  one  of  the 
superior  Courts  of  such  other  part,  praying  for  the  opinion  of  the 
Court  upon  it :  a  certified  opinion  of  such  Court  is  given  to  each  of 
the  parties,  and  either  of  them  may  ask  the  first  Court  to  apply  it 
to  the  case.  24  Yic.  c.  11  makes  a  similar  provision  in  the  case  of 
any  foreign  State,  with  which  Her  Majesty  is  pleased  to  enter  into 
a  convention  for  the  mutual  ascertainment  of  the  law  of  such  State 
when  pleaded  in  any  Court  in  Her  Majesty's  dominions  and  of 
the  law,  as  administered  in  any  part  of  Her  Majesty's  dominions, 
when  pleaded  in  the  Courts  of  such  foreign  State.  See  Appendix, 
pp.  394,  396. 

(2)  "  Science  or  Art"  must  be  taken  to  include  any  branch  of 
learning,  or  any  application  of  means  to  an  end,  which  requires  a 
course  of  previous  habit  or  study  in  order  to  obtain  a  competent 
knowledge  of  its  nature.  The  "expression,"  says  Sir  J.  Stephen, 
"  includes  all  subjects  on  which  a  course  of  special  study  or  expe- 
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rience  is  necessary  to  the  formation  ol  an  opinion.'1  Art.  49  would 
embrace  special  trades  and  professions,  e.g.,  commercial  men  may 
be  called  to  explain  particular  expressions  in  a  letter  on  a  commercial 
subject.  So,  also,  the  genuineness  of  a  postmark  may  be  proved 
by  the  opinion  of  a  Clerk  of  the  Post  Office  :  so,  also,  the  opinion  of 
Military  Officers  may  be  given  on  a  question  of  Military  practice  : 
of  Naturalists  as  to  the  power  of  fish  to  overcome  obstacles  in  a 
stream :  of  Engineers  as  to  the  effect  of  an  embankment  in  choking 
up  a  harbour :  of  a  person,  whose  business  it  had  frequently  been 
to  estimate  damages  caused  by  the  laying  out  of  Railways,  as  to  the 
effect  on  the  rental  of  a  building  of  laying  out  a  Railway  within  a 
certain  distance  of  it ;  of  Seal-engravers  as  to  the  question  whether 
an  impression  was  made  from  an  original  seal  or  an  impres- 
sion :  of  Artists  as  to  the  genuineness  of  a  picture :  of  antiquaries 
as  to  the  date  of  ancient  handwriting:  of  an  Engraver,  who  had  been 
in  the  habit  of  examining  minute  lines  on  paper,  as  to  whether  a 
document  contained  originally  certain  pencil  marks,  which,  it  was 
alleged,  had  been  rubbed  out  and  writing  substituted  in  their  stead. 
It  may  sometimes  be  difficult  to  say  whether  a  matter  involves 
"  a  point  of  science  or  art,"  and,  consequently,  whether  the  opinions 
of  experts  upon  it  are  relevant.  There  are  conflicting  decisions, 
for  instance,  in  the  English  Courts,  as  to  whether  the  opinion  of 
brokers  as  to  what  is  a  material  concealment  in  effecting  a  policy, 
or  what  is  the  duty  of  a  broker  under  particular  circumstances,  can 
be  regarded  as  the  opinion  of  experts.  The  test,  under  the  present  • 
section  would  seem  to  be  whether  the  point  to  be  decided  involves 
special  acquaintance  with  a  particular  subject,  or  whether  it  is  a 
mere  question  of  legal  or  moral  obligation  about  which  one  person 
is  as  good  a  judge  as  another.  Thus,  a  skilled  witness  may  be 
asked  whether  by  the  rules  of  the  Jockey  Club  a  man  may  bet 
against  his  own  horse  and  then  withdraw  him,  that  being  a  question 
of  the  science  of  racing :  but  he  might  not,  it  is  apprehended,  be 
asked  his  opinion  as  to  the  abstract  morality  of  that  proceeding. 

In  Rowley  v.  London  and  North  Western  Railway  Co.,  L.  R., 
8  Exch.,  221,  a  question  arose  as  to  probable  duration  of  certain 
persons'  lives  and  the  price  of  an  annuity,  and  the  evidence  of  an 
"accountant,"  who  was  not  an  actuary,  but  who  had  personal 
acquaintance  with  the  mode  in  which  Insurance  business  was  con- 
ducted, was  held  to  be  admissible.  He  referred  to  certain  tables 
named  "  Carlisle  tables,"  and  used  by  Insurance  offices,  as  to  dura- 
tion of  life  and  price  of  annuity.  The  argument  turned  on  the 
question  whether  the  '  knowledge'  must  be  not  only  personal  but 
professional.  See  also  Garter  v.  Boehm,  1  Smith's  L.  C,  555,  (7th 
edit.) ;  Sweem  Peerage  Case,  11  CI.  &  Fin.,  p.  85,  at  page  184,  (over* 
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ruling  Wight  man,  J.,  in   U,  v.  Dent,  1  C.  &  K.,  97,)  and  Bristow 
v.  Sequeville,  6  Exch.,  275. 

With  respect  to  tho  admissibility  in  evidence  of  the  opinion  of  a 
medical  man  as  to  the  state  of  mind  of  a  prisoner  when  on  his  trial 
for  an  alleged  offence,  the  following  question  was  proposed  to  the 
English  Judges  by  the  House  of  Lords :  "  can  a  medical  man, 
conversant  with  the  disease  of  insanity,  who  never  saw  the  prisoner 
previously  to  the  trial,  but  who  was  present  during  the  whole  trial 
and  the  examination  of  all  the  witnesses,  be  asked  his  opinion  as 
to  the  state  of  the  prisoner's  mind,  at  the  time  of  the  commission 
of  the  alleged  crime,  or  his  opinion  whether  the  prisoner  was 
conscious  at  the  time  of  doing  the  act  that  he  was  acting  contrary 
to  law,  or  whether  he  was  labouring  under  any,  and  what,  delusion 
at  the  time  P"  To  the  question  thus  proposed,  the  majority  of  the 
Judges  returned  the  following  answer:  "We  think  the  medical 
man,  under  the  circumstances  supposed,  cannot  in  strictness  be 
asked  his  opinion  in  the  terms  above  stated,  because  each  of  those 
questions  involves  the  determination  of  the  truth  of  the  facts 
deposed  to,  which  it  is  for  the  jury  to  decide,  and  the  questions 
are  not  mere  questions  upon  a  matter  of  science,  in  which  case 
Buch  evidence  is  admissible.  But  where  the  facts  are  admitted  or 
not  disputed,  and  the  question  becomes  substantially  one  of  science 
only,  it  may  be  convenient  to  allow  the  question  to  be  put  in  that 
general  form,  though  the  same  cannot  be  insisted  on  as  a  matter  of 
right."    McNaghten's  Case,  10  01.  &  Fin.,  200. 

Under  the  present  section  the  question  might  be  thus  put: 
"  You  have  heard  the  symptoms  said  to  have  been  exhibited  by  A  : 
supposing  a  person  to  exhibit  those  symptoms,  what  would  be  your 
opinion  of  his  mental  condition  P" 

In  English  and  American  Courts  a  witness,  who  has  had  oppor- 
tunities for  observing  the  demeanor  and  habits  of  a  person,  whose 
sanity  is  in  question,  may  be  asked  his  opinion  as  to  that  person's 
sanity.  The  present  Act  does  not  provide  for  this;  the  witness 
could  speak  only  as  to  the  character  of  the  demeanor  or  habits  as 
indication  of  sanity  or  the  reverse. 

A  person  "  specially  skilled"  means,  it  is  submitted,  any  person 
who,  from  his  circumstances  and  employment,  possesses  excep- 
tional means  of  knowledge,  has  given  the  subject  particular  con- 
sideration, and  is  more  than  ordinarily  conversant  with  its  details. 
A  Clerk,  for  instance,  whose  business,  amongst  other  things,  it 
was  to  scrutinize  the  handwriting  of  different  people  and  to 
detect  points  of  resemblance  or  variety,  might  give  an  opinion  on 
a  question  of  handwriting,  although  his  "  special  skill"  was  some- 
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thing  short  of  that  of  a  first-rate  expert.  If  he  has  any  "  special 
skill,"  his  opinion  is  relevant:  the  degree  in  which  he  possesses 
such  skill,  and  the  consequent  value  of  his  evidence  is,  of  course, 
matter  for  comment,  but  the  admissibility  of  his  evidence  does 
not  depend  upon  it. 

Comparison  of  handwriting.— By  Section  73, in  order  to  ascertain 
the  genuineness  of  a  signature,  any  proved  signature  "  may  be 
compared  with  the  one  which  is  to  be  proved:"  it  would  be  allowable, 
therefore,  to  put  the  documents  into  the  hands  of  a  competent 
witness  and  desire  him  to  indicate  the  points  of  resemblance  or 
variety.    Arbon  v.  Fwsell,  3  F.  &  F.,  152 :  S.  C,  9  Jur.,  (N.  S.,)  753. 

By  the  English  Common  law  it  was  not  as  a  rule  allowable  to  prove  7 
the  handwriting  of  a  party  to  a  document  by  a  comparison  between 
it  and  others,  proved  or  admitted  to  be  his; /but  such  comparison 
might  be  made  if  the  documents,  with  which  the  disputed  docu- 
ments were  to  be  compared,  were  already  in  evidence  in  the  cause, 
Doe  d.  Terry  v.  Newton,  5  A.  &  E.,  514,  and  proved  or  admitted  to 
be  in  the  handwriting  of  the  supposed  writer,  z  In  the  same  way, 
ancient  documents,  proved  to  have  been  regularly  kept,  might  be 
compared  with  a  disputed  ancient  document. 

In  the  Fitzwalter  Peerage  Case,  10  CI.  &  Fin.,  193,  an  Inspector  of 
franks  at  the  Post  Office,  who  had  great  experience  in  handwriting, 
was  called  to  prove  the  identity  of  the  signer  of  a  disputed 
document  with  the  signer  of  several  documents,  the  signature  to 
which  was  undisputed.  He  had  merely  examined  the  documents 
and  compared  them  since  the  commencement  of  the  trial;  his 
evidence  was  rejected.  Similarly,  in  Qurney  v.  Langland*,  5 
B.  A  Aid.,  330,  a  Post  Office  Inspector  of  franks  was  asked  whether 
from  his  knowledge  of  handwriting  he  believed  the  handwriting  in 
question  to  be  genuine  or  a  forgery  :  and  his  evidence  was  rejected 
by  the  Court.  In  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.,  703,  at 
page  730,  the  question  was  as  to  the  attestation  of  a  will.  The  attest- 
ation of  one  witness  was  supposed  to  be  a  forgery,  and  it  was 
proposed   to  give  the  evidence  of  an  Inspector  at  the  Bank,  who  -     • 

professed  to  have  great  experience  in  handwriting,  and  stated  that  - 
he  had  during  the  trial  examined  the  documents,  the  signatures  *"  '»"  * 
to  which  were  undisputed,  and  by  that  means  had  acquired  a 
knowledge  of  the  writer's  handwriting,  and  that  this  knowledge 
enabled  him  to  speak  to  the  genuineness  of  the  disputed  signature. 
This  evidence  was  rejected  in  the  original  Court,  and  in  appeal  the 
Judges  were  divided  in  opinion.  The  doubt  thus  existing  in  the 
English  Courts  is  removed  by  the  present  Act.  As  Section  73 
allows  a  disputed  signature  to  be  compared  with  an  undisputed, 
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one,  tad  the  present  section  allows  the  opinio*  of  identity  of  hand- 
writing to  be  given,  the  effect  is  to  allow  a  disputed  signature  to 
be  proved  either 

(1)  by  a  person  acquainted  with  the  handwriting  of  the 

supposed  writer  under  Section  47,  or 

(2)  by  the  opinion  of  an  expert  comparing  the  disputed 

signature  with  an  admitted  one,  Sections  4&and  73>  or  C 

(3)  by  a  comparison  by  the  Court  under  Section  73. 

(3)  Opinions  of  experts.— Of  course,  in  one  sense,  all  oral  testi- 
mony as  to  things  perceived  by  the  senses  is  an  expression  of 
opinion,  a  statement  of  the  impression  made  on  the  senses  by  the 
thing  perceived ;  and  when  a  witness  does  not  qualify  the  statement 
of  the  fact  by  saying  that  he  is  stating  his  opinion  about  it,  it  is  only 
because  he  feels  very  sure  of  his  opinion .— "  I  saw  A  coming  along : 
he  was  drunk :  he  was  a  quarter  of  a  mile  off :  there  were  over  a 
hundred  people  there"  really  means  "  I  saw  a  person  coming  along 
as  to  whom  the  impression  created  on  my  senses  was  that  it  was  A: 
his  appearance  and  demeanour  were  those  of  a  drunken  person:  the. 
distance  wa*  in  my  opinion  a  quarter  of  a  mile :  I  estimate  the 
crowd  at  over  100."  Directly  a  witness  feels  hesitation  about  the 
correctness  of  the  impression  produced  on  his  senses  or  the  inference 
drawn  by  his  mind  from  that  impression,  he  puts  in  such  words  as 
"  to  the  best  of  my  belief,"  i.e.,  this  is  the  impression  left  on  my 
senses,  but  I  will  not  swear  that  it  may  not  have  been  wrong."  It 
is  not,  of  course,  intended  to  exclude  evidence  of  this  description. 
The  object  of  the  present  section  is  to  obtain  a  skilled  opinion  as  to 
the  import  of  facts  observed  by  another.  The  expert's  opinion  as 
to  the  evidence  of  the  facts,  about  which  his  opinion  is  asked,  is 
irrelevant,  unless  he  perceived  them  himself.  Thus  an  expert  may 
be  asked  to  compare  two  letters  and\  say  if  the  handwriting  is 
identical ;  but  he  must  not  be  asked  as  to  what  he  infers  from  that 
identification.  This  is  a  matter  of  fact,  and  his  inference  must  not 
be  substituted  for  that  of  the  Court,  or  the  jury  in  cases  where  a 
jury  is  employed. 

A  medical  man,  who  has  seen  a  particular  corpse  and  who  is 
called  to  corroborate  the  opinion  of  a  doctor  who  made  the  post- 
mortem examination  and  who  has  stated  what  he  considered  to  be 
the  cause  of  death,  can  give  evidence  of  his  opinion  as  an  expert* 

The  proper  mode  of  eliciting  such  opinion  is  to  put  the  signs 
observed  at  the  post-mortem  to  the  witness  and  then  ask  him  what 
in  his  opinion  was  the  cause  of  death,  on  the  hypothesis  that  those 
signs  were  really  present  and  observed.  Qneen-Empre$$  v.  Jfefor 
Ah  MullM,  1.  L.  R.,  15  CaL,  569* 
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Questions  frequently  arise  as  to  the  special  meaning  of  particular 
words  or  expressions,  as  used  by  certain  classes  or  in  certain 
circumstances.  Before,  however,  evidence  on  such  a  point  can  be  » 
given,  it  is  necessary  to  lay  a  foundation  for  it  by  showing  that 
there  was  something,  in  the  facts  of  the  case,  to  prevent  the  words 
used  from  having  their  ordinary  meaning.  In  an  action  for 
slander,  Dotngg  v.  Rgrtley.  3  Exch.,  200,  a  witness  deposed  to  the 
following  words  having  been  spoken  by  the  defendant  about  some 
bills  given  by  the  plaintiffs  firm — "  You  must  look  out  sharp  that 
those  bills  are  met  by  them."  The  plaintiffs  counsel  proposed  to 
ask  *  what  did  you  understand  by  that  P"  The  question  was  dis- 
allowed, and  was  considered  by  the  Appellate  Court  to  have  been 
properly  disallowed,  Pollock,  0.  B.,  (page  205)  observing,  "  There 
can  be  no  doubt  that  words  may  be  explained  by  bystanders  to 
import  something  very  different  from  their  obvious  meaning.  The 
bystanders  may  perceive  that  what  is  uttered  is  uttered  in  an 
ironical  sense,  and,  therefore,  that  it  may  mean  the  reverse  of  what 
it  professes  to  mean.  Something  may  have  previously  passed* 
which  gives  a  peculiar  character  and  meaning  to  some  expression : 
and  some  word  which  ordinarily  and  popularly  is  used  in  one 
sense,  may,  from  something  which  has  gone  before,  be  restricted 
and  confined  to  a  particular  sense,*  or  may  mean  something 
different  from  that  which  it  ordinarily  and  usually  does  mean. 
But  the  proper  course  for  a  counsel,  who  proposes  so  to  get  rid  of 
the  plain  and  obvious  meaning  of  words  imputed  to  a  defendant, 
as  spoken  of  the  plaintiff,  is  to  ask  the  witness,  not  '  what  did  you 
understand  by  those  words  P  but,  *  was  there  anything  to  prevent 
those  words  from  conveying  the  meaning  whioh  ordinarily  they 
would  convey  P  because,  if  there  was,  evidence  of  that  may  be 
given ;  and  then  the  question  may  be  put.  When  you  have  laid 
the  foundation  for  it,  then  the  question  may  be  put.  '  What  did 
you  understand  by  themP  when  it  appears  that  something  oc- 
curred by  whioh  the  witness  understood  the  words  in  a  sense 
different  from  their  ordinary  meaning.  I  believe  we  may  say,  that 
generally  no  question  ought  to  be  put  in  such  a  form  as  possibly 
to  lead  to  an  illegal  answer.  Now,  taken  by  itself,  and  without 
more,  the  understanding  of  a  person  who  hears  an  expression  is 
not  the  legal  mode  by  which  it  is  to  be  explained.  If  words  are 
uttered  or  printed,  the  ordinary  sense  of  those  words  is  to  be  taken 
to  be  the  meaning  of  the  speaker ;  but,  no  doubt,  a  foundation  may 
be  laid  by  showing  something  else  which  has  occurred  ;  some  other 
matter  may  be  introduced,  and  then,  when  that  has  been  done,  the 
witness  may  be  asked,  with  reference  to  that  other  matter,  what 
was  the  sense  in  which  he  understood  the  words.  IJut  the  mere 
question  'What  did  you  understand  with  reference  to  such  an 
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expression  P'  we  think  is  not  the  correct  mode  of  putting  the 
question." 

As  to  scientific  treatises,  and  the  right  of  tendering  passages 
from  th$m  in  evidence,  see  note  to  Section  60. 

As  to  the  mode  in  which  an  expert's  opinion  may  be  proved,  see 
Section  60. 

As  to  proof  of  the  Examination  of  a  Civil  Surgeon  or  other 
medical  witness  and  of  the  opinion  of  any  Chemical  Examiner  to 
Government  in  Criminal  Cases,  see  Cr.  P.  C,  Act  X,  1882,  Sections 
509  &  510  &  Act  X,  1886)  §  14.  A  statement  by  a  person  styling 
himself  "Additional  Chemical  Examiner"  was  held  before  Act  X, 
1886,  not  to  be  admissible  under  these  sections.  Empress  v.  Autal 
Muchi,  I.  L.  R.,  10  Cal.,  1027. 

46«  Facts,  not  otherwise  relevant,  are  relevant  if 
they  support  or  are  inconsistent  with  the  opinions  of 
experts,  when  such  opinions  are  relevant. 

Illustrations. 

(a)  The  question  is,  whether  A  was  poisoned  by  a  certain  poison. 
The  fact  that  other  persons,  who  were  poisoned  by  that  poison, 
exhibited  certain  symptoms  which  experts  affirm  or  deny  to  be  the 
symptoms  of  that  poison,  is  relevant. 

(b)  The  question  is,  whether  an  obstruction  to  a  harbour  is 
caused  by  a  certain  sea-wall. 

The  fact  that  other  harbours  similarly  situated  in  other  respects, 
but  where  there  were  no  such  sea-walls,  began  to  be  obstructed  at 
about  the  same  time,  is  relevant. 

SSdmit?n^°  47-  When  the  Court  has  to  form  an  opinion  as 
to  the  persons  by  whom  any  document  was  written 
or  signed,  the  opinion  of  any  person  acquainted  with 
the  handwriting  of  the  person  by  whom  it  is  sup- 
posed to  be  written  or  signed  that  it  was  or  was  not 
written  or  signed  by  that  person,  is  a  relevant  fact. 

Explanation. — A  person  is  said  to  be  acquainted 
with  the  handwriting  of  another  person  when  he 
has  seen  that  person  write,  or  when  he  has  received 
documents  purporting  to  be  written  by  that  person 
in  answer  to  documents  written  by  himself  or  under 
his  authority  and  addressed  to  that  person,  or  when, 
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in  the  ordinary  course  of  business,  documents,  pur- 
porting to  be  written  by  that  person  have  been  habi- 
tually submitted  to  him. 

JJluitration, 

The  question  is,  whether  a  given  letter  is  in  the  handwriting  of 
A,  a  merchant  in  London. 

B  is  a  merchant  in  Calcutta,  who  has  written  letters  addressed 
to  A  and  received  letters  purporting  to  be  written  by  him,  0 
is  B's  clerk,  whose  duty  it  was  to  examine  and  file  B's  correspond- 
ence. D  is  B's  broker,  to  whom  B  habitually  submitted  the  letters 
purporting  to  be  written  by  A  for  the  purpose  of  advifiing  with 
him  thereon. 

The  opinions  of  B,  0,  and  D  on  the  question  whether  the  letter 
is  in  the  handwriting  of  A  are  relevant,  though  neither  B,  0,  nor 
D  ever  saw  A  write. 

Note. 
Proof  of  handwriting.— There  are*  besides  the  direct  testimony 
of  the  writer  himself  or  of  some  person  who  saw  njm  write  the  docu- 
ment in  question,  three  ways  of  proving  handwriting  provided  by 
the  Act,  vie.,  by  an  expert  under  {faction  45,  by  a  person  acquaint* 
ed  with  it  under  the  present  section,  and  by  comparison  under 
Section  73. 

48*    When  the  Court  baa  to  form  an  opinion  as  opinions  as  to 
to  the  existence  of  any  general  custom  or  right,  the  SIJ^J^J. 
opinions,  as  to  the  existence  of  such  custom  or  right,  tom.whenreie- 
of  persons  who  would  be  likely  to  know  of  its  exist-  ftat" 
ence  if  it  existed,  are  relevant. 

Explanation. — The  expression  c  general  custom 
or  right1  includes  customs  or  rights  common  to  any 
considerable  class  of  persons. 

Hbutration. 
The  right  of  the  villagers  of  a  particular  village  to  use  the  water 
of  a  particular  well  is  a  general  right  within  the  meaning  of  this 
section. 

Note. 
Opinions  at  to  a  right  or  custom— The  opinions  of  persons, 
likely  to  know,  about  village  rights  to  pasturage,  to  use  of  paths, 
water-courses,  or  ferries,  to  collect  fuel,  to  use  tanks  and  bathing 
ghats,  mercantile  usage  and  local  customs  would  be  relevant  under 
this  section. 

25 
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Opinions  u  to 
usagef,  tenet*, 
Ac.,  when  re* 
levant. 


As  to  the  effect  of  custom  and  the  evidence  necessary  to  prove  it, 
see  note  to  Section  13.  As  to  the  mode  ur-which  statements  of 
opinion  by  a  person  who  is  dead,  or,  who  for  some  other  reason, 
cannot  be  produced,  may  be  proved,  see  Section  32,  Clause  4 

General  custom  or  right.— It  is  obvious  from  the  explanation 
that  the  distinction  sometimes  drawn  between  "  public"  and 
"  general"  customs  and  rights  is  not  intended  to  be  maintained. 
Every  public  right  or  custom  is  necessarily  a  general  one. 

49-  When  the  Court  has  to  form  an  opinion  as 
to— 

the  usages  and  tenets  of  any  body  of  men  or 
family, 

the  constitution  and  government  of  any  religious 
or  oharitable  foundation,  or 

the  meaning  of  words  or  terms  used  in  particular 
districts  or  by  particular  classes  of  people, 

the  opinions  of  persons  having  special  means  of 
knowledge  thereon,  are  relevant  facts. 

IsToto. 
Opinions  as  to  usages,  tenets,  Ac— By  Section  98,  evidence  may 
be  given  with  reference  to  a  document,  to  show  the  meMiing  of 
'technical,  local  and  provincial  expressions,  abbreviations  and  of 
words  used  in  a  peculiar  sense/  For  this  purpose  the  opinions  of 
persons  having  special  means  of  knowledge  on  the  subject  would 
be  the  best  evidence. 

Opinion  on  50*     When  the  Court  has  to  form  an  opinion  as 

wien^eiewnt.  to  the  relationship  of  one  person  to  another,  the 
opinion,  expressed  by  conduct,  as  to  the  existence 
of  such  relationship,  of  any  person  who,  as  a  member 
of  the  family  or  otherwise,  has  special  means  of 
knowledge  on  the  subject,  is  a  relevant  fact  :<l> 

Provided  that  such  opinion  shall  not  be  sufficient 
to  prove  a  marriage  in  proceedings  under  the  Indian 
Divorce  Act,  or  in  prosecutions  under  Section  494, 
495,  497,  or  498  of  the  Indian  Penal  Code.<2> 

Illustrations, 
(a)  The  question  is,  whether  A»and  B  were  married. 
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The  fact  that  they  were  usually  received  and  treated  by  their 
friends  as  husband  and  wife,  is  relevant. 

(b)  The  question  is  whether  A  was  the  legitimate  son  of  B.  The 
fact  that  A  was  always  treated  as  such  by  members  of  the  family, 
is  relevant. 

JSTot©- 

(1)  Opinions  on  relationship  expressed  by  conduct.—"  Thus,  in  • 
the  Berkeley  Peerage  Case,  4  Camp.,  416,  Mansfield,  C.  J.,  remarked, 
'  if  the  father  is  proved  to  have  brought  up  the  party  as  his  legiti- 
mate son,  this  amounts  to  a  daily  assertion  that  the  son  is  legiti- 
mate.' So,  the  concealment  of  the  birth  of  a  child  from  the  hus- 
band,— the  subsequent  treatment  of  such  child  by  the  person  who, 
at  the  time  of  its  conception,  was  living  in  a  state  of  adultery  with 
the  mother, — and  the  fact  that  the  child  and  its  descendants 
assumed  the  name  of  the  adulterer,  and  had  never  been  recognized 
in  the  family  as  the  legitimate  offspring  of  the  husband,— are 
circumstances  that  will  go  far  to  rebut  the  presumption  of  legiti- 
macy, which  the  law  raises  in  favor  of  the  issue  of  a  married 
woman." — Tayl.,  §  649.  But  considerations  such  as  these  could  not 
overrule  the  conclusive  presumption  provided  in  Section  112  as  to 
legitimacy. 

So,  also,  where  the  question  is  whether  a'  person  was  the  son  of 
a  particular  Testator,  the  fact  that  all  the  members  of  the  family 
appear  to  have  been  mentioned  in  the  Will  but  that  no  notice  is 
taken  of  such  person,  would  be  evidence  of  the  Testator's  opinion, 
expressed  by  conduct,  as  to  such  person's  relationship,  and  would 
be  admissible  under  this  section. 

In  R.  v.  Wazira,  8  B.  L.  B.,  App.,  63,  it  was  held  by  the  Bengal 
High  Court  that  the  mere  fact  of  a  man  and  woman  living  together 
as  husband  and  wife  would  be  sufficient,  in  a  prosecution  under 
Section  498  of  the  Indian  Penal  Code,  to  throw  the  burthen  of 
proving  that  they  were  not  so  on  the  accused.  Under  the  present 
section  the  burthen  of  proving  a  marriage  is,  in  every  such  case, 
thrown  on  the  prosecution. 

As  to  the  presumptions  with  reference  to  marriage  and  legitimacy, 
raised  in  the  case  of  persons  who  have  lived  on  the  footing  of 
husband  and  wife,  and  parent  and  child,  see  note  to  Section  114. 

The  rule  laid  down  in  this  section  appears  to  apply  in  English  law  . 
only  to  questions  of  marriage  :  but  it  is  at  least  equally  applicable 
to  questions  of  legitimacy  and  relationship  generally,  including,  of 
course,  adoption.  The  conduct  which  indicates  a  person's  opinion 
about  a  thing  is  allowed  by  this  section  to  be  evidence  of  the 
thing  itself.    A's  behaviour  to  B,  accordingly,  indicates  not  only 
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what  A  considered  his  relationship  to  B,  bub  also  what  that 
relationship  was. 

(2)  Where  a  marriage  is  an  ingredient  in  an  offence,  as  in 
adultery,  bigamy  and  enticing  away  a  married  woman,  it  must  be 
strictly  proved.    In  the  matter  qf  Pitambhur  Singh,  5  Col.,  L.  R.,  597. 

Gronndf  of  51.     Whenever  the  bpinion  of  any  living  person 

nimnt.w  **  is  relevant,  the  grounds  on  which  such  opinion  is 
based  are  also  relevant. 

Illustration. 
An  expert  may  give  an  account  of  experiments  performed  by  him 
for  the  purpose  of  forming  his  opinion. 

3SToto* 
An  important  test  of  the  value  of  an  expert's  evidence  is  thus 

*  provided.    The  Court  is  not  left  to  the  bare  statement  of  an 

*  f       opinion,  but  can  inquire  into  the  grounds  on  which  it  is  based,  and 
/  .       thus  ascertain  whether  there  are  any  grounds  or  whether  they  are 

, '  reasonably  adequate.    This  section  is  to  a  great  extent  a  repetition 

of  Section  46. 


Character  when  relevant. 

incmiouei,       52*     In  civil  casas,  the  fact  that  the  character  of 
pro?e  conduct  any  person  concerned  is  such  as  to  render  probable 
ir^want!      01*  improbable  any  conduct  imputed  to  him  is  irrele- 
vant, except  in  so  far  as  such  character  appears 
from  facts  otherwise  relevant. 

Itfote. 

1  Person!  concerned/  means  persons  whose  conduct  is  relevant  to 
the  suit.  It  does  not  include  witnesses,  as  to  whom  provision  is 
made  in  Sections  145, 146, 153  and  155  to  regulate  evidence  given 
for  the  purpose  of  affecting  their  credibility. 

There  are  of  course  many  cases  in  whioh  character  is  a  fact  in 
issue  or  relevant.  For  instance,  in  an  action  for  libel,  if  the  libel 
consisted  in  attributing  bad  qualities  to  the  plaintiff,  and  the  de- 
fendant justified,  the  existence  or  non-existence  of  those  qualities 
would  be  a  fact  in  issue.  "  Character"  as  employed  in  these 
sections  includes  both  reputation  and  disposition,  Section  55.  It 
must  be  distinguished  from  the  "  state  of  mind,"  to  which  refer- 
ence is  made  in  Section  14*  and  which  (see  Illustration  h)  may  be 
relevant  in  judging  of  the  probability  of  conduct. 
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58-    In  criminal  proceedings,  th^e  fact  that  the     in  criminal 
person  accused  is  of  a  good  character,  is  relevant.     ^cC^r 

is  relevant. 

A  man's  character  is  often  of  the  utmost  importance  in  explain- 
ing his  conduct  and  judging  of  its  innocence  or  criminality.  Many 
acts,  which,  standing  alone,  would  be  suspicious,  are  freed  from  all 
suspicion,  when  we  come  to  know  the  circumstances  and  character 
of  the  person  by  whom  they  are  done.  Sir  James  Stephen  gives, 
as  an  instance,  the  case  of  B  being  found  in  possession  of  A*s  watch, 
and  stating,  by  way  of  explanation,  that  he  found  it  and  was 
keeping  it  to  give  to  A.  The  value  of  this  explanation  would 
depend  entirely  on  the  character  and  position  of  the  person  who 
gave  it.  As  it  stands  it  is  worth  very  little,  but  given  by  an 
intimate  friend  of  A's  and  a  man  of  respectable  character,  it 
would  effectually  dispel  any  suspicion  of  a  guilty  intention.  We 
should,  therefore,' in  criminal  inquiries,' be  shutting  out  an  impoft-  *  r    ' 

ant  ingredient  of  belief,  if  we  exclude  evidence  of  character.    .    *^     • 
Evidence  of  good  character,  accordingly,  is  always  admissible:   V**.  •      . 
evidence  of  bad  character  is  also  admissible,  but  only  in  the  cases 
and  subject  to  the  limitations  provided  in  the  next  following  .  . 

section. 

** 

54-     I A  criminal  proceedings  the  fact  that  the  preriotweon. 
accused  person  has  a  bad  character  is  irrelevant,  ntinlS"^^ 
unless  evidence  has  been  d|ven  that  he  has  a  good  re1®v^0^Jlk 
chara&fcer,  in  which  case  it  Becomes  relevant. — [Act  udcC^r, 

/JJo/1891,*6.]  except  in  re- 

Explanation  1. — This  section  does  not  apply  to 
cases  in  which  the  bad  character  of  any  person  is 
itself  a  fact  in  issue. 

Explanation  2. — A  previous  conviction  is  relevant 
as  evidence  of  bad  character. 

OSTote. 
(1)  As  shown  in  the  note  to  the  last  preceding  section,  the  con* 
stderation  of  character  may  often  be  of  the  utmost  importance  in 
weighing  the  probabilities  of  the  case.  This  iB  conspicuously  true  in 
oases  where  the  question  is  as  to  the  guilt  of  one  of  two  or  more  per* 
sons.  A  child  is  found  robbed,  raped  and  brutally  murdered. 
The  circumstances  are  such  that  the  crime  must  have  been  commit* 
ted  by  one  of  two  men :  the  first  is  a  noted  thief,  of  violent  habits ; 
the  second  a  person  of  refinement,  wealth  and  benevolence;  the 
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character  of  the  latter  renders  it  almost  incredible  that  he  should 
have  committed  the  crime,  and  so  strengthens  the  case  against  the 
former.  This  is  one  of  the  instances  in  which  Bentham  considers 
that  evidence  of  character  is  properly  admissible  in  criminal 
cases. — Benth.  Rat.  Evid.,  B.  F.,  ch.  seiii.  Important,  however,  as 
evidence  of  this  nature  may  often  be,  it  may  easily  be  productive 
of  hardship  to  the  accused.  The  consideration  of  it  is  apt  to  lead 
the  mind  of  the  Judge  or  Jury  away  from  the  point  to  be  decided, 
viz.,  the  guilt  or  innocence  of  the  accused  of  the  particular  offence, 
with  which  he  is  charged.  The  English  law,  accordingly,  regards 
with  disfavor  the  admission  of  evidence  of  bad  character,  and  the 
present  Act  admits  such  evidence  only  in  the  two  cases  mentioned 
in  this  section.  The  first  is  in  the  case  of  a  previous  conviction, 
which  is  declared  to  be  relevant  to  the  question  of  the  guilt  of  the 
accused  in  a  trial  for  a  subsequent  offence.  A  conviction  is  a 
definite,  tangible  matter,  of  which,  it  was  considered  by  the 
framers  of  the  Act,  the  Judge  or  Jury  might  reasonably  be  pnt  in 
possession  in  adjudicating  on  the  prisoner's  innocence  or  guilt. 
Under  this  section  a  previous  conviction  is  in  all  cases  admissible 
in  evidence  against  an  accused  person.  Queen-Empress  v.  Kartick 
Chunder  Das,  L*  L.  R.,  14  Cal.,  721.  Even  this,  however,  was 
regarded  as  a  possible  means  of  oppression ;  and  the  Criminal  Pro- 
cedure Code  now  provides  (Section  310)  that,  where,  for  the  purpose 
of  affecting  the  punishment  of  the  accused,  it  is  intended  to  prove 
a  previous  conviction,  and,  for  this  purpose,  the  fact  of  such  previous 
conviction  is,  under  Section  221,  stated  in  the  charge,  that  part  of 
the  charge  shall  not  be  read  out,  nor  shall  the  accused  be  asked  to 
plead  to  it,  till  he  has  been  convicted,  or  pleaded  guilty  to  the  sub* 
'  sequent  offence. 

Bad  character  is  irrelevant  unless  evidence  of  good  character 
be  given.— The  other  case  is,  where  an  accused  brings  forward  evi- 
dence of  his  good  character.  He  has  then  challenged  inquiry  and 
it  is  only  fair  that  the  prosecution  should  be  able  to  meet  his 
evidence  by  evidence  to  a  contrary  effect.  The  rule  of  excluding 
evidence  of  bad  character  sometimes,  of  course,  shuts  out  most 
material  evidence.  Thus,  on  a  prosecution  for  an  infamous  offence, 
evidence  of  an  admission  by  the  accused  that  he  was  addicted  to 
the  commission  of  similar  offences  was  rejected  as  irrelevant. 
B.  v.  Cole,  Mich.,  1810,  quoted  in  Best,  §  259. 

As  to  proof  of  previous  conviction,  see  Crim.  Pr.  Code,  Act  X,  1882, 
Section  511.  In  Schedule  V,  form  XX VIII  (III)  there  is  a  form 
of  a  charge  for  an  offence  after  a  previous  conviction. 

(2)  This  section  is  inapplicable  where  bad  character  is  itself 
a  fact  in  issue.— In  proceedings  under  Chapter  VIII*  Section 
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107—118,  of  the  Criminal  Procedure  Code,  or  under  Act  XXVII 
of  1871,  (Criminal  Tribes,)  the  character  of  a  person  is  a  fact  in 
issue,  and,  therefore,  evidence  as  to  it  is  relevant  under  Section  5: 
the  present  section,  accordingly,  has  no  application  in  such  a  case. 

As  to  proof  of  bad  character  of  accusers,  see  Section  155.    "  Im- 
peaching credit  of  witnesses." 

55-     In  civil  cases,  the  fact  that  the  character  of  Chapter* 
any  person  is  such  as  to  affect  the  amount  of  dam-  Hgw.lng 
ages  which  he  ought  to  receive,  is  relevant. W 

Eccplanatio7i. — In  Sections  52,  53,  54  and  55,  the 
word  *  character *  includes  both  reputation  and  dis- 
position ;<3)  but  evidence  may  be  given  only  of  gene- 
ral reputation  and  general  disposition,  and  not  of 
particular  acts  by  which  reputation  or  disposition 
were  shown/8* 

ISToto. 

(1)  Character  as  affecting  damages :  see  notes  to  Section  12. 
In  an  action  by  a  father  for  seduction  of  his  daughter,  the  previous 
character  of  the  daughter  will  be  relevant ;  and  in  a  petition  for 
dissolution  of  marriage  and  for  damages  against  a  co-respondent 
the  husband  may  give  evidence  of  the  terms  of  affection  on  which 
he  lived  with  the  respondent ;  and  the  co-respondent  may  give 
evidence  of  cruelty,  Ac,  which  would  tend  to  disentitle  theliusband 
to  damages.  See  Act  IV  of  1869,  Section  34.  In  actions  of 
breach  of  promise  of  marriage  the  defendant  may  "prove  in. 
mitigation  of  damages,  that  the  plaintiff  is  a  person,  either  of 
bad  character,  or  of  coarse  and  brutal  manners,"  Tayl.,  §  358 ; 
or  that  she  is  destitute  of  feeling,  or  that  her  conduct  before  or 
since  the  breach  shows  that  it  has  not  affected  her  much.  Leeds  v. 
Cook,  4  Esp.,  256.  In  England  considerable  difference  of  opinion 
exists  as  to  "whether,  in  an  action  for  defamation,  evidence 
impeaching  the  plaintiffs  previous  general  character  and  showing 
that,  at  the  time  of  the  publication,  he  laboured  under  a  general 
suspicion  of  having  been  guilty  of  the  charge  imputed  to  him 
by  the  defendant  is  admissible  as  affecting  the  question  of  damages. 
The  weight  of  authority  inclines  slightly  in  favour  of  the  admis- 
sibility of  the  evidence,  even  though  the  defendant  has  pleaded 
truth  as  a  justification,  and  has  failed  in  establishing  his  plea."— 
Tayl,  §§  359  A  360.  See  contra  Scott  v.  Sampson,  L.  B.,  8  Q.  B.  J)'., 
491. — This  section  makes  such  evidence  admissible  so  far  as  it 
relates  to  the  general  reputation  and  disposition  of  the  defendant. 
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(S)  'Character'  includes  reputation  aid  disposition.— Thk 
clears  up  a  point  as  to  which  there  has  bean  a  difference  of  opinion 
between  English  Judges,  vi*.,  whether  evidence  of  "character 
extends  to  disposition  as  well  as  to  reputation.  Hie  more  com- 
prehensive meaning  given  to  the  word  '  character'  in  this  section 
is,  no  doubt,  the  right  one,  when  character  is  regarded  as  a  ground 
for  inference. 

(3)  Evidence  of  general  character  and  disposition  alone  receiv- 
able.— According  to  English  law,  where  damages  are  claimed  by 
a  husband  on  the  ground  of  his  wife's  adultery,  or  by  a  father 
on  account  of  his  daughter's  seduction,  in  order  to  show  the  pre- 
vious character  of  the  wife  or  daughter,  "  not  only  evidence  of 
general  bad  character  is  admissible  in  mitigation  of  damages,  but 
the  defendant  may  even  prove  particular  acts  of  immorality  or 
^  indecorum."— TayJ.,  §  356.  Evidence  as  to  particular  acts  would 
be  inadmissible  under  tbe<ft1esent  Explanation. 
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F-A.RT     II. 
ON   PROOF. 


CHAPTER  III. 
Facts  which  mbid  mot  bjc  pkovbd. 

56-  No  fact  of  which  the  Court  will  take  judicial  No  erideooe 

Yr0  ,  i  -,  J  required  of 

notice  need  be  proved.  fact  judicially 

r  noticed. 

57-  The  Court  shall  take  judicial  notice  of  the  Faoteofwhioh 

following  facts  : —  take  judicial 

(1)  All  laws  or  rules  having  the  force  of  law  now 
or  heretofore  in  force  or  hereafter  to  be  in  force  in 
pny  part  of  British  India. 

(2)  All  public  Acts  passed  or  hereafter  to  be 
passed  by  Parliament,  and  all  local  and  personal  Acts 
directed  by  Parliament  to  be  judicially  noticed  :<l> 

(3)  Articles  of  War  for  Her  Majesty's  Army  or 
Navy : 

(4)  The  course  of  proceeding  of  Parliament  and 
of  the  Councils  for  the  purposes  of  making  Laws 
and  Regulations  established  under  the  Indian  Coun- 
cil's Act,  or  any  other  law  for  the  time  being  relat- 
ing thereto. 

Explanation. — The  word  *  Parliament/  in  Clauses 
(2)  and  (4),  includes — 

1.  The  Parliament  of  the  United  Kingdom  of 

Great  Britain  and  Ireland ; 

2.  The  Parliament  of  Great  Britain ; 

3.  The  Parliament  of  England  ; 

4.  The  Parliament  of  Scotland ;  and 
5*  The  Parliament  of  Ireland. 

26 


Digitized  by  CjOOQ IC 


202  FACTS  WHICH  NEED  NOT  fil  PROVED.      [oH.  Ill, 

(5)  The  accession  and  the  sign  manual  of  the 
Sovereign  for  the  time  being  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  : 

(6)  Ail  seals  of  which  English  Courts  take  judi- 
cial notice  :(2)  the  seals  of  all  the  Courts  of  British 
India,  and  of  all  Courts  out  of  British  India,  estab- 
lished by  the  authority  of  the  Governor-General  or 
any  Local  Government  in  Council :  the  seals  of 
Courts  of  Admiralty  and  Maritime  Jurisdiction  and 
of  Notaries  public,  and  all  seals  which  any  person  is 
authorized  to  use  by  any  Act  of  Parliament  or  other 
Act  or  Regulation  having  the  force  of  law  in  British 
India : 

(7)  The  accession  to  office,  names,  titles,  func- 
tions, and  signatures  of  the  persons  filling  for  the 
time  being  -any  public  office  in  any  part  of  British 
India,  if  the  fact  of  their  appointment  of  such  office 
is  notified  in  the  Gazette  of  India,  or  in  the  official 
Gazette  of  any  Local  Government : 

(8)  The  existence,  title,  and  national  flag  of 
every  state  or  Sovereign  recognized  by  the  British 
Crown  :(8) 

(9)  The  divisions  of  time,  the  geographical  divi- 
sions of  the  world,  and  public  festivals,  fasts,  and 
holidays  notified  in  the  Official  Gazette  : 

(10)  The  territories  under  the  dominion  of  the 
British  Crown  :(4) 

(11)  The  commencement,  continuance,  and  ter- 
mination of  hostilities  between  the  British  Crown 
and  any  other  State  or  body  of  persons  :(6> 

(12)  The  names  of  the  members  and  officers  of 
the  Court,  and  of  their  deputies  and  subordinate 
officers  and  assistants,  and  also  of  all  officers  acting 
in  execution  of  its  process,  and  of  all  advocates, 
attornies,  proctors,  vakils,  pleaders,  and  other  per- 
sons frathorized  by  law  to  appear  or  act  before  it ; 
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(13)    The  rule  of  the  road  on  land  or  at  sea.(6) 

In  all  these  cases,  and  also  on  all  matters  of  public 
history,  literature,  science,  or  art,  the  Court  may 
resort  for  its  aid  to  appropriate  books  or  documents 
of  reference. 

If  the  Court  is  called  upon  by  any  person  to  take 
judicial  notice  of  auy  fact,  it  may  refuse  to  do  so, 
unless  and  until  such  person  produces  any  such  book 
or  document  as  it  may  consider  necessary  to  enable 
it  to  do  so. 

ISToto. 

(1)  Public  Act— By  13  &  14  Vic.  c.  21,  Section  7,  it  is  pro- 
vided that  every  Act  made  after  4th  February  1851  shall  be  deem- 
ed to  be  a  public  Act,  and  shall  be  judicially  taken  notice  of  as 
such  unless  the  contrary  be  expressly  provided  in  such  Act. 

(2)  Seals  of  which  English  Courts  take  judicial  notice.— The 
following  Seals  are  mentioned  by  Taylor  as  those  of  which  the 
English  Courts  take  judicial  notice : — "  the  Great  Seal ;  the  Queen's 
Privy  Seal ;  the  seal  of  the  Duchy  of  Cornwall ;  the  seals  of  the 
superior  Courts  of  Justice ;  the  Chancery  Common  Law  Seal,  and 
the  seal  of  the  Chancery  Enrolment  Office ;  the  seals  of  the  Grand 
Sessions  in  Wales,  now  abolished;  of  the  High  Court  of  Admi- 
ralty ;  or  the  Prerogative  Court  of  Canterbury ;  and  of  the  Court  of 
the  Vice-Warden  of  the  Stannaries ;  the  seals  of  all  Courts  con- 
stituted by  Act  of  Parliament,  if  seals  are  given  to  them  by  the 
Act,  and,  therefore,  the  seals  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  of  the  principal  Registry,  and  of  the  several  district 
Registries  of  the  respective  Courts  of  Probate  in  England  and  Ire- 
land, of  the  Courts  of  Bankruptcy,  of  the  Insolvent  Debtor's  Court, 
now  abolished;  of  the  Court  of  Bankruptcy  and  Insolvency  in  Ire- 
land, of  the  Landed  Estates  Court,  Ireland,  and  of  the  County 
Courts.  They  will  also  judicially  notice  the  seal  of  the  Corpora* 
tion  of  London,  and  the  seal  of  a  notary- public,  he  being  an  officer 
recognized  by  the  whole  commercial  world.  Several  other  seals 
are  rendered  admissible  in  evidence  without  proof  of  their  genuine* 
neas,  by  the  express  language  of  particular  Statutes ;  and  among 
them  may  be  noticed  the  seal  of  the  Board  of  Poor-law  Commis* 
sioners;  of  the  now  discontinued  General  Board  of  Health;  of 
Local  Boards  of  Health ;  of  the  now  abolished  Metropolitan  Com* 
missioners  of  Sewers ;  of  the  now  abolished  Commissioners  for  the 
sale  of  Incumbered  Estates  in  Ireland;  of  the  Land  Registry 

office  in  England;  of  the  office  for  the  Registration  of  Assurances 
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of  lands  in  Ireland ;  of  the  General  Register  office  in  England,  or 
Ireland ;  of  the  Charity  Commissioners  for  England  and  Wales ;  of 
the  special  Commissioners  for  Irish  Fisheries;  of  the  Commis- 
sioners of  Patents  for  Inventions ;  of  the  office  of  the  Registrar  of 
Designs  for  articles  of  manufacture ;  and  of  the  Record  Office,  In 
all  proceedings  too,  under  the  winding-up  clauses  of  the  Com- 
panies' Act,  1862,  the  seal  of  any  Office  of  the  Court  of  Chancery,  or 
Bankruptcy,  in  England  or  in  Ireland,  of  the  Court  of  Session  in 
Scotland,  or  of  the  Court  of  the  Vice-Warden  of  the  Stannaries. 
When  appended  to  any  document  made,  issued,  or  signed  under  those 
clauses,  or  any  official  copy  thereof,  must  be  judicially  noticed."— 
Tayl,  §  6. 

Under  this  section  the  Court  will  take  judicial  notice  of  a  power 
of  attorney  which  has  been  registered  with  the  proper  officer. 
Kiite  Nath  Koondoo  amd  other*  v.  T.  F.  Brow*  and  other*,  I.  L.  R, 
14  Cal.,  176.  The  Court,  however,  can  go  behind  a  certificate  of 
registration  where  it  finds  that  a  document  was  registered  by  an 
officer  who  had  no  jurisdiction,  and  will  refuse  to  receive  it  in 
evidence  on  the  ground  that  it  was  not  duly  registered.  MUter  v. 
Mondul,  I.  L.  R,  14  Cal.,  449.    See  Section  85. 

(3)  Reoognitien  of  Independent  Stats.— Where  there  is  a  Civil 
war  and  one  part  of  a  nation  establishes  itself  as  an  independent 
Government,  the  Judges  are  bound  ez-officio  to  know  whether  or 
not  the  Government  has  recognised  such  part  as  an  Independent 
State.— Tayl.,  §  4. 

By  Section  431  of  the  Code  of  Civil  Procedure  it  is  provided  that 
the  Court  shall  take  judicial  notice  of  the  fact  that  a  foreign  State 
has  not  been  recognised  by  Her  Majesty  or  by  the  Governor - 
General  in  Council. 

(4)  British  Territories.— By  6  &  7  Vic.  c.  94  (Foreign  Juris* 
diction),  Section  3,  if  in  any  Court  in  Her  Majesty's  Dominions  a 
question  arise  as  to  the  jurisdiction  of  the  Crown  in  any  place  out 
of  Her  Majesty's  Dominions,  the  Court  may  transmit  questions  as 
to  the  subject  to  one  of  Her  Majesty's  principal  Secretaries  of  State, 
and  the  answer  returned  will  be  final  and  conclusive  evidence  of 
the  matters  therein  contained. 

(5)  Commencement  of  hostilities.— As  to  what  is  sufficient  evi- 
dence of  a  commencement  of  hostilities,  see  the  remarks  of  the 
Judicial  Committee  in  "  The  Teutonia."  L.  R.,  4  P.  C, 1 71,  at  page  1 78. 

(•)  Rmk  of  the  road.— These  words  were  added  by  Act  XVIII 
of  1872.  The  addition,  however,  appears  to  be  of  questionable 
propriety,  inasmuch  as  "  the  regulations  for  preventing  collisions  at 
sea,"  which  contain  the  rules  concerning  lights,  fog-signals,  i 
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ing  and  sailing  are  now  embodied  in  a  table  issued  by  virtue  of 
the  Act,  25  &  26  Vic.  c  63,  and  of  an  order  in  Counoil,  dated  9th 
January  1868,  Section  26  of  the  same  Act  enacts  how  those 
regulations  are  to  be  published  and  proved,  vts.,  by  the  production, 
either  of  the  Qaaette  in  which  any  order  in  Council  concerning 
them  is  published,  or  of  a  copy  of  them  purporting  to  be  signed  by 
one  of  the  Secretaries  or  Assistant  Secretaries  to  the  Board  of 
Trade  or  to  be  sealed  with  the  seal  of  the  Board.— Sea  Tayl,  §§ 
5  &  1607. 

58.     No  fact  need  be  proved  in  any  proceeding  Jjjjj^ 
which  the  parties  thereto  or  their  agents  agree  to 
admit  at  the  hearing,  or  which,  before  the  bearing, 
they  agree  to  admit  by  any  writing  under  their  * 

hands/1*  or  which  by  any  rule  of  pleading*2*  in  force 
at  the  time  they  are  deemed  to  have  admitted  by 
their  pleadings : 

Provided  that  the  Court  m&y,  in  its  discretiop, 
require  the  facts  admitted  to  be  proved  otherwise 
than  by  such  admissions. 

3STotO, 

(1)  Facte  admitted  by  agreement  need  not  be  proved.— There  . 
is  no  provision  in  the  Indian  Law  of  Procedure,  as  in  England,  for  V 
enabling  one  party  in  a  snit  to  call  upon  the  other  to  admit  a  fact, 
other  than  the  genuineness  of  a  document,  and  in  the  event  of  the 
other  party  not  doing  so,  to  throw  upon  him  the  expense  of  the 
proof.  Some  such  provision  would  be  a  useful  addition  to  the 
Code  of  Civil  Procedure,  and  a  clause  to  this  effect  was  proposed 
when  the  Code  of  1877  was  drafted.  It  was  however  probably 
considered  too  much  in  advance  of  the  general  intelligence  :  and 
Section  117  of  the  Code  now  provides  that  at  the  first  hearing  the 
Court  shall  ascertain  from  the  parties  what  facts  they  respectively 
admit  or  deny.  As  to  the  power  to  demand  admission  of  the 
genuineness  of  a  document  and  the  effect  of  non-compliance,  see 
Civ.  P.  C,  Act  XiV,  1882,  Section  128. 

As  to  the  effect  of  an  admission  in  a  snit  by  a  duly  authorized 
agent,  see  ante,  Section  18,  note  (1). 

Under  the  English  law  a  prisoner  under  trial  for  felony  can 
make  no  admissions  so  as  to  dispense  with  proof,  though  a  confes- 
sion may  be  proved  against  him.  Steph.  Dig.,  Art  60.  The  pre* 
sent  section  appears  to  allow  of  an  accused  admitting  at  the  trial 
such  facts  as  he  chooses  to  admit. 
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(2)    Pact!  admitted  in  pleadinp  need  mot  to  proved. — The 

English  rales  of  pleading  are  so  strict  that  the  omission  to  con- 
tradict a  fact  at  the  right  moment  is  often  tantamount  to  an  ad- 
mission of  it.  "  It  may  be  laid  down  broadly/'  says  Mr.  'fiaylor, 
"  that,  whenever  a  material  averment,  well  pleaded,  is  passed 
over  by  the  adverse  party  without  denial,  whether  it  be  by 
pleading  in  confession  and  avoidance,  or  by  traversing  some 
other  matter,  or  by  demurring  in  law,  or  by  suffering  judgment  to 
go  by  default,  it  is  thereby  for  the  purpose  of  pleading,  if  not 
for  the  purpose  of  trial  before  the  jury,  conclusively  admitted*"— 
Tayl,  §  824  See  Boileau  v.  Button,  2  Exch.,  665.  Such  rigidity 
is,  of  course,  wholly  foreign  to  Indian  Procedure.  *  Some  pleas  are, 
however,  from  their  very  nature,  an  admission  of  certain  facts ;  e^., 
a  plea  of  payment  of  a  debt  necessarily  admits  the  fact  of  there 
having  been  a  debt :  a  plea  of  cancellation  of  a  bond  admits  its 
execution :  a  plea  of  tender  of  rent  to  a  landlord  admits  the  fact  of 
a  tenancy.  This,  however,  is  not  the  result  of  any  "  rule  of  plead- 
ing," but  of  the  necessary  logical  import  of  the  expressions  used. 
In  Rainy  v.  Bravo,  L.  R.,  4  P.  C,  287,  in  a  suit  for  libel,  before  the 
declaration  was  filed,  the  plaintiff  gave  notice  of  his  intention  to 
move  for  a  rule  for  the  production  of  the  letter  containing  the  words 
of  the  libel  as  set  out  in  the  declaration.  An  affidavit  in  answer  by 
the  defendant  stated  that  he,  the  defendant,  had  destroyed  the 
letter,  but  made  no  objection  to  the  terms  of  the  alleged  libel  set  out 
in  the  plaintiffs  affidavit.  It  was  held  that  the  defendant's  affi- 
davit, being  merely  for  the  purpose  of  the  production  of  the  letter, 
was  not  admissible  as  evidence  to  prove  the  words  of  the  libel. 


CHAPTER  IV. 
Of  Oral  Evidence. 

Proof  of  fact*        59.     All  facts,  except  the  cod  tents  of  documents, 
byorden.      m^  ke  prove(j  by  oral  evidence. 

Oral  evideooe        QQ.     Oral  evidence  must,  in  all  cases  whatever,  be 
JH?  direct ;  That  is  to  say— 

If  it  refers  to  a  fact  which  could  be  seen,  it  must 
be  the  evidence  of  a  witness  who  says  he  saw  it ; 

If  it  refers  to  a  fact  which  could  be  heard,  it  must 
be  the  evidence  of  a  witness  who  says  he  heard  it; 
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If  it  refers  to  a  fact  which  could  be  perceived  by 
any  other  sense  or  in  any  other  manner,  it  must  be 
the  evidence  of  a  witness  who  says  he  perceived  it 
by  that  sense  or  in  that  manner ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on 
which  that  opinion  is  held,  it  must  be  the  evidence 
of  the  person  who  holds  that  opinion  on  those 
grounds  : 

Provided  that  the  opinions  of  experts  expressed 
in  any  treatise  commonly  offered  for  sale,  and  the 
grounds  on  which  such  opinions  are  held,  may  be 
proved  by  the  production  of  such  treatises  if  the 
author  is  dead  or  cannot  be  found,  or  has  become 
incapable  of  giving  evidence,  or  cannot  be  called  as 
a  witness  without  an  amount  of  delay  or  expense 
which  the  Court  regards  as  unreasonable ; 

Provided  also  that,  if  oral  evidence  refers  to  the 
existence  or  condition  of  any  material  thing  other 
than  a  document,  the  Court  may,  if  it  thinks  fit, 
require  the  production  of  such  material  thing 'for 
its  inspection. 

3SToto. 
.Circumstantial  evidence  is  not  excluded.— This  section  has  been 
misunderstood  as  rendering  it  doubtful  whether,  since  every  visible 
fact  must  be  proved  by  some  one  who  saw  it,  circumstantial  evi- 
dence is  not  altogether  excluded.  Neel  Kanto  Pandit  v.  Juggobundoo 
Qho8e9 12  B.  L.  R.,  App.,  18.  It  is  scarcely  necessary  to  observe  that 
no  such  absurd  result  can  have  been  intended  by  the  Legislature  or 
can  indeed  be  reasonably  understood  from  its  language,  read  with 
the  rest  of  the  Act.  A  thing  is  said  to  be  "  proved,"  (Section  2) 
when  the  Court,  after  considering  all  the  evidence  before  it,  either 
believes  it  to  exist  or  considers  the  probability  of  its  existence 
so  strong  that  a  prudent  man  would  act  upon  it :  and  ohapter  two 
gives  a  group  of  facts,  among  which  the  evidence,  which  is  the 
ground  for  this  inference,  must  be  shown  to  fall :  and  the  present 
sections  show  how  each  of  these  facts  must  be  proved.  The  misap- 
prehension appears  to  have  arisen  from  a  confusion  between  the 
particular  facts,  which  are  the  ground  of  the  inference,  and  the 
inference  itself. 
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CommiMtau  to  take  evident*.— The  oral  evidenoe  need  not,  in 
all  cases,  be  given  before  the  Court  itself.  As  to  commissions  to 
take  evidenoe  in  civil  cases,  see  Civil  Procedure  Code,  Act  XIV, 
1882,  chapter  25 ;  and  in  Criminal  cases,  Criminal  Procedure  Code, 
Act  X,  1882,  Section  330. 

Opinions  of  experts  express**  in  treatises  —The  obligation  of 
the  Court  to  allow  passages  to  be  read  from  treatise*  is,  since  the 
passing  of  the  Act,  unquestionable,  provided  (I)  that  the  opinion 
is  that  of  an  expert,  (£)  that  the  treatise  be  one  commonly  offered 
for  sale ;  and  (3)  that  the  writer  cannot  be  produced  without 
unreasonable  delay  or  expense. 

Beia&tiflc  Treatise*-— The  Court  ought  to  allow  passages  from 
well-known  scientific  works,  such,  for  instance,  as  Taylor's  Medic*! 
Jurisprudence,  to  be  read  before  it.  Hurry  Churn  Chuckerbutty  v. 
The  Empress,  I.  L.  R.,  10  Cal.,  143. 

Otyerfaoni  to  documents.— If  objection  is  raised  to  a  document*  on 
its  production  before  a  commission,  any  other  objection  to  it  may 
be  raised  on  its  being  tendered  at  the  trial.  Balli  v.  Gau  Kim 
Swee,  I.  L.  B.,  9  Cal.,  939.  But  a  party  may,  by  not  objecting  to 
secondary  evidence,  when  tendered  before  a  commission,  preclude 
himself  from  afterwards  objecting.  Secondary  evidence,  admit- 
ted at  niti  prius  without  objection,  cannot  be  afterwards  objected 
to :  {*ush,  J.,  in  Bobinam  v.  Davies,  L.  R.,  5  Q.  B.  D.,  26.  But  illegal 
evidence  taken  before  a  commission  may  be  struck  out,  though  no 
objection  was  made.  Hutchinson  v.  Bernard,  2  Moo.  &  Rob.,  I ; 
Lumley  v.  Oye,  3  E.  &  B.,  114. 


CHAPTER    V. 

Or   DOODMBHTARY    EVIDENCE. 

lo^t!  of  61*     The  contents  of  documents  may  be  proved 

docomeut.       either  by  primary  or  by  secondary  evidence. 

Note. 
Stamp  and  Registration  Acts  unaffected —This  section  does  not, 
of  course,  over-ride  the  laws  as  to  stamps  and  Registration.    Jji  t» 
cases  in  which  registration  of  documents  is  compulsory,  see  Aoi 
III  of  1877,  Section  17 ;  and  as  to  those  in  which  it  is 
Section  18. 

A  document,  which,  owing  to  non-registration,  would  be  i 
sible,  may,  if  its  provisions  are  distinct  and  separable,  and  i 
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of  those  provisions  contain  a  mere  personal  obligation,  be  used  as 
evidence  of  the  personal  obligation,  for  whioh  registration  was 
unnecessary.  Thus  an  unregistered  bond,  containing  a  personal 
undertaking  to  repay  money  borrowed,  and  also  a  hypothecation 
of  land  above  Bs.  100  in  value  as  security,  may  be  used  as  evidence 
to  enforce  the  personal  obligation.  Alfuttennetsa  v.  Hosain  Khan 
Kabuliy  12  Cal.  L.  B.,  209.  So  also  Oour  Churn  Surma  v.  Jinnut  Ali, 
11  Cal.  L.  B.t  166. 

Primary  Evidence— The  rule  that  documents  may  be  proved  by 
primary  evidence  must  be  read  subjeot  to  the  provision  in  Section 
68  as  to  attesting  witnesses. 

62*     Primary  evidence  means  the  document  itself  **}?*** 
produced  for  the  inspection  of  the  Court.  e    mm' 

Explanation  1. — Where  a  document  is  executed 
in  several  parts,  each  part  is  primary  evidence  of 
the  document : 

Where  a  document  is  executed  in  counterpart, 
each  counterpart  being  executed  by  one  or  some  of 
the  parties  only,  each  counterpart  is  primary  evi- 
dence as  against  the  parties  executing  it. 

Explanation  2. — Where  a  number  of  docamants 
are  all  made  by  one  uniform  process,  as  in  the  case 
of  printing,  lithography,  or  photography,  each  is 
primary  evidence  of  the  contents  of  the  rest;  but 
where  they  are  all  copies  of  a  common  original,  they 
are  not  primary  evidence  of  the  contents  of  the 
original. 

Illustration. 

A  person  is  shown  to  have  been  in  possession  of  a  number  of 

placards  all  printed  at  one  time  from  one  original.    Any  one  of 

the  placards,  is  primary  evidence  of  the  contents  of  any  other,  but 

no  one  of  them  is  primary  evidence  of  the  contents  of  the  original. 

Not©. 
•  Admission  of  contents  of  document— According  to  English  law  . 
an  admission  of  the  contents  of  a  document  is  held,  on  the  autho- 
rity of  Slatterie  v.  Pooley,  6  M.  &  W.,  664,  to  be  primary  evidence 
of  those  contents.  Under  Section  22  of  the  present  Act,  oral 
admissions  of  the  contents  of  a  document  are  irrelevant  until  the 
right  to  use  secondary  evidence  is  established.  By  Section  58  the 
necessity  of  proving  a  document  may  be  obviated  by  the  parties 
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agreeing  at  the  hearing,  or,  in  writing,  before  the  hearing,  to 
admit  its  execution  or  contents.  Provision  is  made  in  Section  128 
oi  the  Code  of  Civil  Procedure  of  1882  for  admissions  of  the 
genuineness  of  a  document.  By  Section  70  of  this  Act  an  admission 
of  execution  by  a  party  to  an  instrument  is  sufficient  proof  of 
execution,  as  against  him,  although  the  instrument  be  one  which 
by  law  requires  attestation. 

Effect  of  alteration  of  document  after  execution.— A  fraudulent 
or  unauthorized  alteration  of  a  document  will  render  it  wholly  in- 
valid. "The  rule  of  law,"  says  Mr.  Taylor,  "applicable  to  this  -i 
subject,  is,  that  any  material  alteration  in  a  written  instrument, 
whether  made  by  a  party  or  a  stranger,  is  fatal  to  its  validity, 
provided  it  were  made  after  its  execution,  and  without  the  privity 
of  the  party  to  be  affected  by  it,  and  perhaps,  also,  with  this  addi- 
tional proviso,  that  the  alteration  was  made  while  the  instrument 
waB  in  the  possession,  or  at  least  under  the  control,  of  the  party 
seeking  to  enforce  it.  This  rule,  which  was  originally  propounded 
with  respect  to  deeds,  probably  because  in  former  days  most  writ- 
ten engagements  were  drawn  in  that  form,  has  since  been  extended 
to  negotiable  securities,  bought  ^and  sold  notes,  guarantees,  and 
policies  of  assurance ;  and  may  now  be  said  to  apply  equally  to  all 
written  instruments,  which  constitute1  the  evidence  of  contracts." 
—Tayl.,  §  1820.  Any  alteration  is,  of  course,  suspicious  and  raises 
a  presumption  of  fraud.  On  this  point  the  Privy  Council  observed 
in  Mu88amut  Khoob  Conwur  v.  Baboo  Moodnarain  Singh,  9  Moore's 
I.  A.,  1,  at  page  17,  "It  may  be  conceded  that,  in  an  ordinary 
case,  the  party  who  presents  an  instrument,  which  is  an  essential 
part  of  his  case,  in  an  apparently  altered  and  suspicious  state, 
must  fail,  from  the  mere  infirmity  or  doubtful  complexion  of  his 
proof,  unless  he  can  satisfactorily  explain  the  existing  state  of  the 
document.  But  this  wholesome  rule  admits  of  exceptions,  if  there 
be,  independently  of  the  instrument,  corroborative  proof  strong 
enough  to  rebut  the  presumption  which  arises  against  an  apparent 
and  presumable  falsifier  of  evidence.  And  such  corroborative 
proof  will  be  greatly  strengthened,  if  there  be  reason  to  suppose 
that  the  opposite  party  has  withheld  evidence  which  would  prove 
the  original  condition  and  import  of  the  suspected  document.9' 
But  an  immaterial  alteration,  even  by  a  party  to  the  instrument^ 
does  not  invalidate  it.    Aldous  v.  Oornwell,  L.  R.,  3  Q.  B.,  573. 

eMews1  63-     Secondary  evidence  means  and  includes— 

(1}     Certified  copies  given  under  the  proviaiQOf 
hereinafter  contained ; (l) 
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(2)  Copies  made  from  the  original  by  mechanical 
processes  which  in  themselves  insure  the  accuracy 
of  the  copy,  and  copies  compared  with  such  copies ; 

(3)  Copies  made  from  or  compared  with  the 
original ; 

(4)  Counterparts  of  documents  as  against  the 
parties  who  did  not  execute  them  ; 

(5)  Oral  accounts  of  the  contents  of  a  document 
given  by  some  person  who  has  himself  seen  it.(a) 

Illustrations . 

(a)  A  photograph  of  an  original  is  secondary  evidence  of  its 
contents,  though  the  two  have  not  been  compared,  if  it  is  proved 
that  the  thing  photographed  was  the  original. 

(6)  A  copy  compared  with  a  copy  of  a  letter  made  by  a  copying- 
machine  is  secondary  evidence  of  the  contents  of  the  letter,  if  it  is 
shown  that  the  copy  made  by  the  copying-machine  was  made  from 
the  original. 

(c)  A  copy  transcribed  from  a  copy,  but  afterwards  compared 
with  the  original,  is  secondary  evidence ;  but  the  copy  not  so  com- 
pared is  not  secondary  evidence  of  the  original,  although  the  copy 
from  which  it  was  transcribed  was  compared  with  the  original. 

(d)  Neither  an  oral  account  of  a  copy  compared  with  the  origi- 
nal, nor  an  oral  account  of  a  photograph  or  machine  copy  of  the 
original  is  secondary  evidence  of  the  original. 

Not©. 

(1)  Certified  Copies.— See  Sections  76  and  77  as  to  certified 
copies. 

(2)  There  are  no  degrees  of  secondary  evidence :  when  once 
secondary  evidence  is  admissible,  the  law  makes  no  distinction 
between  one  class  of  secondary  evidence  and  another;  though  the 
fact  that  a  party,  who  gives  oral  evidence  of  the  contents  of  a 
document,  is  shown  to  have  better  secondary  evidence  of  it,  as,  for 
instance,  a  compared  copy  of  the  original,  might  be  ground  for  an 
Adverse  inference  as  to  the  good  faith  of  the  party  so  acting.  There 
are,  however,  in  Section  65,  certain  specific  directions  as  to  the  kind 
of  secondary  evidence  to  be  used  in  proving  particular  documents. 

64.     Documents  must  be  proved  by  primary  evi-  Proof  of  do<m. 
dence  except  in  the  cases  hereinafter  mentioned.       mary  evidence. 
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2wl£ry«J^  ®5*  Secondary  evidence  may  be  given  of  the 
dene*  wia-  existence,  condition,  or  contents  of  a  document  in 
mSu ^yb«    the  following  cases  : — 

(a)  When  the  original  is  shown  or  appears  to  be 
in  the  possession  or  power  of  the  person  against 
whom  the  document  is  sought  to  be  proved,  or 

of  any  person  out  of  reach  of,  or  not  subject  to, 
the  process  of  the  Court,  or 


given. 


of  any  person  legally  bound  to  produce  it, 


a) 


and  when,  after  the  notice  mentioned  in  Section  66, 
such  person  does  not  produce  it,(2) 

(b)  When  the  existence,  condition,  or  contents 
of  the  original  have  been  proved  to  be  admitted  in 
writing  by  the  person  against  whom  it  is  proved  or 
by  his  representative  in  interest  ;(8) 

(c)  When  the  original  has  been  destroyed  or 
lost,(4)  or  when  the  party  offering  evidence  of  its 
contents  cannot,  for  any  other  reason  not  arising 
from  his  own  default  or  neglect,  produce  it  in 
reasonable  time ; 

(d)  When  the  original  is  of  such  a  nature  as  not 
to  be  easily  moveable ; 

(e)  When  the  original  is  a  public  document  within 
the  meaning  of  Section  74 ;  . 

(/)  When  the  original  is  a  document  of  which 
a  certified  copy  is  permitted  by  this  Act,  or  by  any 
other  law  in  force  in  British  India,  to  be  given  in 
evidence ; 

(g)  When  the  originals  consist  of  numerous  ac- 
counts or  other  documents  which  cannot  conveniently 
be  examined  in  Court,  and  the  fact  to  be  proved  iff 
the  general  result  of  the  whole  collection/6*  /* 
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In  cases  (a),  (c),  and  (d),  any  secondary  evidence 
of  the  contents  of  the  document  is  admissible. 

In  case  (6),  the  written  admission  is  admissible. 

In  case  (e)  or  (/),  a  certified  copy  of  the  docu- 
ment, but  no  other  kind  of  secondary  evidence,  is 
admissible.  <6) 

In  case  (g)9  evidence  may  be  given  as  to  the 
general  result  of  the  documents  by  any  person  who 
has  examined  them,  and  who  is  skilled  in  the  exa- 
mination of  such  documents. 

Not©. 
In  order  that  secondary  evidence  of  a  document  may  be  given, 
it  is  essential  that  the  non-production  of  the  original  must  first  be 
accounted  for  so  as  to  bring  it  within  one  or  other  of  the  above 
cases.  Krishna  Kishoria  Ohaodhrani  v.  Kishoria  Lai  Roy,  I-  I*»  R., 
14  Cal.,  486 ;  14  Ind.  App.,  71. 

(1)  Documents  which  witnesses  are  not  bound  to  produce :  see 

Sections  130  and  131.  A  witness  may  in  addition  to  those  cases 
refuse  to  produce  documents  on  which  he  has  a  lien.  As  to  the 
general  lien  of  Bankers,  Factors,  Attorneys  and  others  on  goods 
bailed  to  them,  see  Contract  Act,  1872,  Section  171 ;  and  notes  to 
Section  130  of  this  Act.  The  result  of  (a)  is  that,  if  the  document 
is  in  the  hands  of  a  person  who  has  a  right  to  retain  it,  secondary 
evidence  of  its  contents  cannot  be  given. 

(2)  Notice  to  Produce.—"  It  would  seem  that,  where  a  party  has 
notice  to  produce  a  particular  instrument  traced  to  his  possession, 
he  cannot  object  to  parol  evidence  of  its  contents,  on  the  ground  that, 
previous  to  the  notice,  he  had  ceased  to  have  any  control  over  it, 
unless,  he  has  stated  this  fact  to  the  opposite  party,  and  has  pointed 
out  to  him  the  person  to  whom  he  delivered  it.  Sinclair  v.  Stevensm**  . 
1  C.  &  P.,  585,  per  Best,  C.  J. ;  neither  can  he  escape  the  effect  of 
the  notice,  by  afterwards  voluntarily  parting  with  the  instrument} 
which  it  directs  him  to  produce."  Knight  v.  Martin,  Gow  R.,  104, 
per  Dallas,  J.—Tayl,  §  440. 

Secondary  evidence  in  action  of  libel  must  give  the  actual 
Words. — In  Rainy  v.  Bravo,  L.  R.,  4  P.  C,  287,  the  defendant,  after 
the  publication  of  a  libel  and  before  the  action  was  brought 
destroyed  the  letter  containing  the  libellous  words.  It  was  held, 
that,  as  the  defamatory  writing  was  not  in  existence,  secondary 
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evidence  of  the  contents  of  the  letter  by  witnesses,  who  heard  it 
read,  was  admissible;  but  that  the  actual  words  used,  as  laid  in 
the  declaration,  must  be  proved,  and  not  the  substance,  or  the 
impression  which  the  witnesses  received  of  the  words,  as  otherwise 
the  witnesses  and  not  the  Court  or  Jury  would  be  made  the  Judges 
of  what  was  a  libel. 

(3)  Writtem  admission  of  contents  of  a  document  —Section  22 
provides,  contrary  to  the  English  law,  that  an  oral  admission  of  the 
contents  of  a  document  is  inadmissible,  until  the  person,  propos- 
ing to  give  it,  shows  that  he  is  entitled  to  use  secondary  evidence ; 
the  present  clause  provides  that  a  written  admission  is  admissible 
as  proof  of  a  document  even  though  the  original  is  in  existence, 
and  might  be,  but  is  not,  produced. 

(4)  Proof  of  loss. — In  order  to  prove  a  thing  "  lost "  evidence 
must  be  given  that  it  has  been  looked  for : 

"  What  degree  of  diligence  is  necessary  in  the  search,  cannot 
'  easily  be  defined,  as  each  case  must  depend  much  on  its  own 
peculiar  circumstances;  but  tile  party  is  generally  expected  to 
show,  that  he  has,  in  good  faith,  exhausted  in  a  reasonable  degree 
all  the  sources  of  information  and  means  of  discovery,  which  the 
nature  of  the  case  would  naturally  suggest  and  which  were 
accessible  to  him. 

"  If  the  instrument  ought  to  have  been  deposited  in  a  public 
office,  or  other  particular  place,  it  will  generally  be  deemed 
sufficient  to  have  searched  that  place,  without  calling  the  party 
whose  duty  it  was  to  have  put  it  there,  or  any  other  person  who 
may  have  had  access  to  it.'1 — Tayl.t  449,  431. 

Nor  need  the  search  have  been  recent,  or  for  the  purpose  of  the 
particular  suit,  provided  the  Court  be  satisfied  that  thorough 
search  was  made. 

But  distinct  evidence  of  the  detraction,  or  loss,  and  of  reason- 
able, search  must  be  given.  When  a  jdaintiff  alleged  that  a  docu- 
.ment  had  been  partially  destroyed  Jt£jmteijm$pvt  in  a  registered 
copy  of  a  deed  together  with  certaiA  fragments  which  he  alleged 
to  be  the  fragments  of  the  deed,  but  offered  no  evidence  of  this 
being  *o,  •  the  Privy  Council  rejected  the  secondary  evidence* 
Syud  Abbas  AH  Khan  v.  Tadeem  Ramy  Reddy,  3  Moore's  I.  A.,  156. 

For  a  case  in  which  the  Privy  Council  excluded  secondary  evi- 
dence of  a  document  on  the  ground  that  its  non-production  was  not 
accounted  for.  See  Bhvbaneawari  Debt  v.  HarUaran  Surma  Moitra, 
I.  L.  R.,  6  Cal.,  720. 

For  a  case  in  which  the  Privy  Council  allowed  a  respondent  to 
give  secondary  evidence  of  a  document  which  the  Court  below  had 
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found  had  passed  into  the  hands  of  the  appellant.  See  Luchman 
Singh  v.  Puna,  I  L.  B.,  16  Cal.,  763. 

"  If  the  instrument  were  executed  in  duplicate,  or  triplicate,  Ac, 
the  loss  of  all  the  parts  must  be  proved,  in  order  to  let  in  secondary 
evidence  of  the  contents ;  and,  in  all  cases,  before  such  evidence 
will  be  admissible,  it  must  be  shown  that  the  original  instrument 
was  duly  executed,  and  was  otherwise  genuine.  If  the  instrument 
were  of  such  a  nature  as  to  have  required  attestation,  the  attesting 
witness  must,  if  known,  be  called,  or  in  the  event  of  his  death,  his 
handwriting  must  be  proved,  precisely  in  the  same  manner  as  if 
the  deed  itself  had  been  produced;  though,  if  it  cannot  be  dis- 
covered who  the  attesting  witness  was,  this  strictness  of  proof  will, 
from  necessity,  be  waived.  In  the  absence  of  evidence  to  the 
contrary,  the  Court  will  presume  that  the  instrument  was  duly 
stamped."— Tayl,  §  435. 

As  to  proof  of  attestation,  see  post,  Sections  68  and  69. 

Limitation  Act.— Sect  ion  |9  of  the  Limitation  Act,  1877,  provides 
that  oral  evidence  of  the  contents  of  a  document  containing  an 
acknowledgment  of  liability  in  respect  of  any  property  or  right 
shall  not  be  given  for  the  purpose  of  taking  the  case  out  of  the 
operation  of  the  Limitation  Act,  1877,  but  oral  evidence  may  be 
given  of  the  time  when  it  was  signed.    See  Act  XY  of  1877,  Sec.  19. 

(5)  "  Besult"— The  word  "result"  must  be  construed  strictly 
to  mean  the  actual  figures  or  facts  arrived  at,  not  the  general 
effect  on  a  person's  mind.  "  This  exception"  however,  says  Mr. 
Taylor,  speaking  of  the  English  rule  on  the  subject,  "  will  not 
enable  a  witness  to  state  the  general  contents  of  a  number  of 
letters  received  by  him  from  one  of  the  parties  in  the  cause,  though 
such  letters  have  since  been  destroyed,  if  the  object  of  the 
examination  be  to  elicit  from  the  witness  the  impression  which 
they  produced  on  his  mind,  with  reference  to  the  degree  of  friend- 
ship subsisting  between  the  writer  and  a  third  party." — Tagl,  §463.       J 

(6)  This  provision  ap$i&0iAj  when  the  public  document  is  f 
stillin  existence  on  the  public  records.  If  it  has  been  destroyed  or 
lost,  the  ordinary  rule,  that  secondary  evidence  is  admissible  to 
prove  the  contents  of  a  lost  or  destroyed  document,  will  apply. 
Kuneth  Odangat  Kalandan  v.  Vayoth  Palleyil  Kunhunni,  I.  L.  B., 
6  Mad.,  80. 

66-     Secondary  evidence  of  the  contents  of  the  Rules  as  to 
documents  referred  to  in  section  sixty-five,  clause  (a),  l^^ 
shall  not  be  given  unless  the  party  proposing  to  give 
such  secondary  evidence  has  previously  given  to  the 
party  in  whose  possession  or  power  the  document 
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is,  [or  to  bis  attorney  or  pleader]  suoh  notice  to 
produce  it  as  is  prescribed  by  law ;  and  if  no  notice 
is  prescribed  by  law,  then  such  notice  as  tbe  Court 
considers  reasonable  under  the  circumstances  of  tbe 
case :— [Act  XVIII  of  1872,  s.  6.] 

Provided  that  such  notice  shall  not  be  required  in 
order  to  render  secondary  evidence  admissible  in  any 
of  the  following  cases,  or  in  any  other  case  in  which 
the  Court  thinks  fit  to  dispense  with  it: — 

(1)  When  the  document  to  be  proved  is  itself  a 
notice ; 

'  (2)  When,  from  the  nature  of  the  case,  the  ad- 
verse party  must  know  that  he  will  be  required  to 
produce  it; 

(3)  When  it  appears  or  is  proved  that  the  ad- 
verse  party  has  obtaiued  possession  of  the  original 
by  fraud  or  force ; 

(4)  When  tbe  adverse  party  or  his  agent  has  the 
original  in  Court ; 

(5)  When  the  adverse  party  or  his  agent  has 
admitted  the  loss  of  the  document ; 

(6)  When  the  person  in  possession  of  the  docu- 
ment is  out  of  reach  of,  or  not  subject  to,  the  pro- 
des8  of  the  Court. 

Hotice  tft  produce.— This  section  mast  be  read  subject  to  the  fol- 
lowing provisions  of  the  Code  of  Civil  Procedure,  1882.  Section  69 
requires,  the  plaintiff  to  produce  the  document  sued  on  when  the 
plaint  is  presented,  and  a  list  of  other  documents  in  his  possession. 
Where  any  material  documents  are  not  in  his  possession,  he  mustt 
under  Section  60,  if  possible,  state  in  whose  possession  or  power 
they  are.  The  penalty  for  non-compliance  with  these  sections  is, 
according  to  Section  63,  that  documents,  not  produced  or  entered, 
shall  not,  without  the  leave  of  the  Court,  be  received  in  evidence 
on  the  plaintiff's  behalf. 

Tbe  summons  to  the  defendant  shall  order  the  defendttf  to 
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produce  any  document  in  his  possession  or  power,  containing  evi- 
dence relating  to  the  merits  of  the  plaintiff's  case,  or  upon  which 
the  defendant  intends  to  rely  in  support  of  his  case.    (Section  79). 

As  to  Discovery,  Admission,  Inspection,  Production,  Impound- 
ing, and  Return  of  Documents,  see  Chapter  10  of  Civil  Procedure 
Code,  1882.  The  summons  is  to  be  filled  in  with  a  description  of 
the  documents  required  by  the  plaintiff,  and  the  notice  to  produce 
documents  for  inspection  must  describe  the  documents  referred  to 
in  the  plaint,  written-statement  or  affidavit,  which  the  party  serv- 
ing the  notice  may  require. 

The  summons  should  describe  the  required  documents  "  with  all 
convenient  certainty."  "It  may  be  difficult  to  lay  down  any 
general  rule  as  to  what  the  notice  ought  to  contain,  since  much 
must  depend  on  the  particular  circumstances  of  each  case ;  but 
this  much  is  clear,  first,  that  no  misstatement  or  inaccuracy  in  the 
notice  will  be  deemed  material,  if  it  be  not  really  calculated  to 
mislead  the  opponent;  and  next,  that  it  is  not  necessary,  by 
condescending  minutely  to  dates,  contents,  parties,  Ac.,  to  specify 
the  precise  documents  intended.  If  enough  is  stated  on  the  notice 
to  induce  the  party  to  believe  that  a  particular  instrument  will 
be  called  for,  this  will  be  sufficient.  Thus,  a  notice  to  produce 
"all  letters  written  by  the  plaintiff  to  the  defendant,  relating 
to  the  matters  in  dispute  in  the  action,"  or  "  all  letters  written  to 
or  received  by  the  plaintiff  between  the  years  1837  and  1841,  both 
inclusive,  by  and  from  the  defendants,  or  either  of  them,  or  any 
person  in  their  behalf ;  and  also  all  books,  papers,  Ac,  relating  to 
the  subject-matter  of  this  cause,"  has  been  held  sufficient  to  let  in 
parol  evidence  of  a  particular  letter  not  otherwise  specified. — Tayl., 
§  413.  But  a  mere  notice  to  produce  "  all  letters  and  books  relat- 
ing to  the  cause"  has  been  held  by  the  English  Courts  to  be  too 
vague. 

In  Criminal  oases  the  best  course  would  appear  to  be  to  apply 
for  a  summons  under  Sections  94  and  95  of  the  Criminal  Procedure 
Code,  1882,  but  any  reasonable  notice  would,  apparently,  be  suffi- 
cient to  let  in  secondary  evidence. 

"  The  Legislature  has  interfered  on  behalf  of  merchant-seamen,  . 
whose  proverbial  inexperience  and  recklessness  have  rendered  them 
fit  objects  for  special  statutory  protection,  and  has  enacted,  that 
every  seaman  may  bring  forward  evidence  to  prove  the  contents 
of  his  agreement  with  the  master  of  the  ship,  or  otherwise  to  sup- 
port his  case,  without  producing,  or  giving  notice  to  produce  the 
agreement  itself  or  any  copy  of  it."— Tayl,  §  454 ;  17  &  18  Vic. 
c  104,  s.  164. 

In  Ralli  v.  Gau  Kim  Stvee,  I.  L.  R.,  9  Cal.t  937,  it  was  held  that 

28 
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when  a  commission  is  taking  evidence  in  a  place  beyond  the  juris- 
diction of  the  Court,  it  is  not  necessary  for  the  party,  tendering 
secondary  evidence  of  the  contents  of  a  document,  to  show  that  ho 
has  given  notice  to  produce  the  original,  or  that  there  has  been  a 
refusal  to  produce  the  original. 

Court  may  dispense  with  notice.— It  will  be  observed  that  under 
this  section,  besides  the  specified  cases  in  which  notice  is  not 
required,  the  Court  has  the  power  of  dispensing  with  the  notice 
"  in  any  case  in  which  it  thinks  fit."  This  is  a  relaxation  of  the 
procedure  in  force  in  the  English  Courts. 

Proof  of  tiff.  67*  If  &  document  is  alleged  to  be  signed  or  to 
^riting*f^er!  have  been  written  wholly  or  in  part  by  any  person, 
hate^V0  *^e  8igna*iUre  or  the  handwriting  of  so  much  of  the 
written  docu.  document  as  is  alleged  to  be  in  that  person's  hand- 
dnced?""        writing  must  be  proved  to  be  in  his  handwriting. 

Proof  of  signature  or  handwriting.— This  is  not  intended  to 
prevent  proof  of  a  document  in  other  ways,  as,  e.g.,  by  admission 
before  a  Eazi.  In  Ned  Kanto  Pandit  v.  Juggobundhoo  Qho$e,  12  B. 
L.  R.,  App.,  18,  Markby,  J.,  observed  as  follows :  "  It  appears 
that  in  this  case  the  evidence  which  was  given  in  support  of  the 
document,  upon  which  the  defendant's  case  depends,  was  that  of  a 
Kasi,  before  whom  the  vendor  came  and  admitted  the  deed  to  be 
his,  and  caused  it  to  be  registered,  bringing  witnesses  to  his  execu- 
tion thereof,  and  in  fact  going  pretty  much  through  the  same  forms 
as  are  now  in  force  under  the  Registration  Act.  Upon  that  evi- 
dence the  lower  Appellate  Court  very  naturally  came  to  the  conclu- 
sion that  the  deed  was  proved,  and  the  only  question  which  we  have 
to  consider  is,  whether  the  Court  was  precluded  from  doing  so  by 
Section  67  of  the  Evidence  Act.  Now  it  is  contended  that  that 
section  renders  it  necessary  that  direct  evidence  of  the  handwriting 
of  the  person  who  is  alleged  to  have  executed  the  deed  must  be 
given  by  some  person  who  saw  the  signature  affixed.  But  that  is 
not  so  expressly  stated  in  the  section,  and  it  does  not  appear  to  me 
that  that  was  the  intention  of  the  Legislature.  It  seems  to  me  that 
that  section  merely  states  with  reference  to  deeds,  what  is  the 
universal  rule  in  all  cases,  that  the  person  who  makes  an  allegation 
must  prove  it.  It  lays  down  no  new  rule  whatever  as  to  the  kind 
of  proof  which  must  be  given.  In  that  respect  the  rule  is  precisely 
the  same  as  it  stood  before.  It  leaves  it,  as  before,  entirely  to  the 
discretion  of  the  presiding  Judge  of  fact  to  determine  what  i 
him  that  the  document  is  a  genuine  one." 


Digitized  by  VjOOQ IC 


8B08.  67,  68.]     DOCUMENTARY   EVIDJHJOK.  219 

As  to  the*presumption  in  the  case  of  a  document  purporting  or 
proved  to  be  thirty  years  old  and  produced  from  proper  custody, 
see  Section  90. 

As  to  the  mode  of  proof  of  handwriting,  see  Sections  45,  47  &  73. 

68-     H  a  document  is  required  by   law  to  be  Proof  of  *xe- 
attested,  it  shall  not  be  used  as  evidence  until  one  mentn£qufaid 
attesting  witness  at  least  has  been  called  for  the  att£tedtobe 
purpose  of  proving  its  execution,  if  there  be  an 
attesting  witness  alive,  and  subject  to  the  process 
of  the  Court  and  capable  of  giving  evidence. 

KToto- 

Presumption  in  case  of  documents  30  years  old.— An  important 
exception  to  the  rule  here  laid  down  is  provided  by  English  law  in 
the  presumption  of  the  authenticity  of  the  signatures  to  a  docu- 
ment 30  years  old  produced  from  proper  custody.  The  same  pre- 
sumption is  provided  by  Section  90  of  the  Act,  and  would,  no 
doubt,  be  understood  as  modifying  the  requirements  of  this  section 
as  to  proof  of  attestation  in  the  case  of  such  documents. 

Documents  lost,  cancelled,  or  admitted.— The  rule  laid  down  by 
the  present  section  applies,  under  the  English  law,  to  cases  in 
which  the  document  in  question  has  been  burnt  or  cancelled,  and  "*' 
even  when  the  person  who  executed  the  document  is  prepared  to 
admit  its  execution  by  himself,  or  can  be  shown  to  have  admitted 
its  execution.  Steph.  Dig.,  Art.  66.  The  rule  as  to  admissions  is 
otherwise  under  the  present  Act,  see  Section  70. 

Wills. — One  important  class  of  documents,  required  by  law  to 
be  attested,  is  that  of  Wills  under  the  Indian  Succession  Act,  Sec- 
tion 50,  extended  by  Act  XXI  of  1870  to  the  Wills  of  Hinc^ns, 
Jainas,  Sikhs  and  Buddhists  in  the  Presidency  Towns  and  Lower 
Bengal. 

The  attestation,  required  by  Section  50  of  the  Indian  Succession 
Act,  is  not  satisfied  by  the  witnesses  affixing  their  mark.  It  is 
necessary  that  they  should  sign.  Nitye  Qopal  Sircar  v.  Najendra 
Nath  Mitter,  I.  L.  R,  11  Cal.,  429. 

The  Transfer  of  Property  Act,  1882,  also  requires  attestation  in 
the  case  of  all  mortgages,  leases,  gifts  and  other  transfers  of  im- 
movable property,  in  which  a  document  is  required. 

Merchant  Shipping  Act  unaffected.— The  Merchant  Shipping  Act, 
17  k  18  Vic*  c.  104,  s.  526,  declares  that  any  document,  required  by 
the  Act  to  be  executed  in  the  presence  of,  or  to  be  attested  by,  any 
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witness  or  witnesses,  may  be  proved  by  the  evidence  of  any  person 
who  is  able  to  bear  witness  to  the  requisite  facts,  without  calling 
the  attesting  witness  or  witnesses  or  any  of  them. 

69*  If  no  such  attesting  witness  can  be  found, 
or  if  the  document  purports  to  bave  been  executed 
in  tbe  United  Kingdom,  it  must  be  proved  that  the 
attestation  of  one  attesting  witness  at  least  is  in  his 
handwriting,  and  that  the  signature  of  the  person 
executing  tbe  document  is  in  the  handwriting  of 
that  person. 

70-  The  admission  of  a  party  to  an  attested 
document  of  its  execution  by  himself  shall  be  suffi- 
cient proof  of  its  execution  as  against  him,  though 
it  be  a  document  required  by  law  to  be  attested. 

2SJ*ote 

Admission  of  execution  by  party  to  document  sufficient  proof 
against  himself- — The  provisions  of  the  present  Act  as  to  admis- 
sions referring  to  documents  are  precisely  the  opposite  of  the 
English  rule  on  the  subject.  In  England  an  oral  admission  of  the 
contents  of  a  document  may  be  proved,  (see  note  to  s.  22),  but  not 
in  India  except  in  the  cases  specially  named.  On  the  other  hand 
the  English  cases  lay  down  that  a  party  cannot,  except  where  1 
admission  is  made  for  the  purpose  of  a  cause  in  Court,  admit 
execution  of  a  deed,  which  requires  attestation,  so  as  to  dispel 
with  proof  of  it  by  the  attesting  witness.  The  rule  omnia  prv-\ 
sumumtur  rite  esse  acta,  is  here  reversed,"  says  Mr.  Best,  §  529,  *'  the 
Courts  holding  that,  although  a  party  admits  the  execution  of  a 
deed,  the  attesting  witnesses  may  be  acquainted  with  circum- 
stances relative  to  its  execution,  which  are  unknown  to  him  and 
which  might  have  the  effect  of  invalidating  it  altogether."  Call  v. 
Durming,  4  East.,  53.  Under  the  present  section  the  party's 
admission  is  sufficient  proof  as  against  himself. 

71-  If  tbe  attesting  witness  denies  or  does  not 
recollect  tbe  execution  of  tbe  dooument,  its  execu- 
tion may  be  proved  by  other  evidence. 

72-  An  attested  document  not  required  by  law 
to  be  attested  may  be  proved  as  if  it  was  unattested* 
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73-  I»  order  to  ascertain  whether  a  signature,  £^^£n of 
writing,  or  seal  is  that  of  the  person  by  whom  it 
purports  to  have  beeu  written  or  made,  any  sig- 
nature, writing,  or  seal  admitted  or  proved  to  the 
satisfaction  of  the  Court  to  have  been  written  or 
made  by  that  person  may  be  compared  with  the  one 
which  is  to  be  proved,  although  that  signature,  writ- 
ing, or  seal  has  not  been  produced  or  proved  for 
any  other  purpose. 

The  Court  may  direct  any  person  present  in  Court 
to  write  any  words  or  figures  for  the  purpose  of 
enabling  the  Court  to  compare  the  words  or  figures 
so  written  with  any  words  or  figures  alleged  to  have 
been  written  by  such  person. 

JNTote. 

Comparison  of  handwriting  in  disputed  document  with  that  in 
TUldiiputed  or  proved  document.— Sections  45  and  47  have  already 
made  provision  for  the  proof  of  handwriting  by  the  evidence  of 
experts  or  of  persons  acquainted  with  the  handwriting  in  question. 
The  present  section  confers  a  power,  which  was  not  allowed  under 
the  English  Common  law,  [the  Fitzwcdter  Peernge  Case,  10  CI.  A  F.t 
193;  Doe  d,  Mudd  v.  Suckermore,  5  A.  &  E.,  703,]  viz.,  of  proving 
handwriting,  signature  or  seal  by  comparing  it  with  some  specimen, 
as  to  the  authenticity  of  which  the  Court  is  satisfied.  The  English 
law,  however,  admitted  a  comparison  between  the  disputed  docu-  , 
ment  and  any  document  which  was  already  in  evidence  and 
admitted  or  proved  to  be  in  the  handwriting  of  the  supposed 
writer.  Griffith  v.  Williams,  1  C.  &  J..  47.  Ancient  documents 
also,  whose  age  rendered  it  impossible  that  any  living  person) 
should  speak  to  the  handwriting  contained  in  them,  were  allowed 
to  be  compared  with  other  ancient  documents,  proved  to  be  treated 
and  preserved  as  authentic.  The  old  rule  of  the  English  Law  was 
modified  in  Civil  cases  by  Section  27  of  the  Common  Law  Proce- 
dure Act,  1854,  (17  &  18  Vic.  c.  125)  which  provided  that  com- 
parison may  be  made  between  a  disputed  writing  and  any  writing 
proved  to  the  satisfaction  of  the  Judge  to  be  genuine :  and  that 
such  writing  may  be  submitted  to  the  jury  as  evidence  of  the 
genuineness  of  the  writing  in  dispute.  ■       +  >-  . >.  • 
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PUBUO    DOOUMSNTS. 

PubUcdo-  74-     Tlie  following  documents  are  public  docu- 

camenU.  .  °  * 

merits : — 

1.  Documents  forming  the  Acts,  or  records  of 
tbe  Acts — 

(i)    of  the  sovereign  authority, 

(ii)  of  official  bodies  and  tribunals,  and 

(iii)  of  public  officers,  legislative,  judicial,  and 
executive,  whether  of  British  India  or  of  any  other 
part  of  Her  Majesty's  dominions,  or  of  a  foreign 
country. 

2.  Public  records  kept  in  British  India  of  pri- 
vate documents. 

A  Board  of  trade  certificate,  of  which  a  duplicate  is  kept  by  the 
Registrar-General  of  Seamen,  is  not  a  public  document  within  the 
meaning  of  th  is  section.  Where  such  a  certificate  was  lost,  and  evi- 
dence was  tendered  that  it  was  a  Master's  Certificate  of  a  parti- 
cular number  and  issued  at  Liverpool,  it  was  held  that  the  case 
was  met  by  clauses  (a),  (c)  and  (/)  of  Section  65  of  the  India* 
Evidence  Act;  that,  although  under  clause  (/)  only  a  certified 
copy  was  admissible,  the  subsequent  words,  "  in  cases  (a),  (e)  and 
(d)  any  secondary  evidence  is  admissible,"  were  too  clear  and 
strong  to  be  controlled  by  anything  that  followed,  and  that, 
accordingly,  the  evidence  tendered  was  admissible.  It  was  held, 
further,  in  the  same  case,  that  the  evidence  of  the  number  of  the 
certificate,  and  of  the  fact  that  it  was  a  seaman's  certificate,  was 
sufficient  for  the  purpose  of  an  investigation  under  Section  5  of 
Act  IV  of  1875.  In  the  matter  of  a  collision  between  the  "  Ava 
and  the  "  Brenhilda."    I.  L.  B.,  5  Cal.,  568. 

It  is  open  to  doubt  whether  a  settlement  Jummabundi  is  or  is 
not  a  '  public  document.'  Ramchunder  Sao  v.  Bun$eedhur  N<*ik 
I.L.R.,  9  Cal.,  741 ;  Akahaya  Kumar  Butt  v.  Shama  Oharan  Pattianda, 
I.  L.  B.,  16  Cal.,  586. 

An  Anumattyatra  is  not  a  "public  document"  within  the 
meaning  of  this  section,  and  if  it  were,  its  being  on  the  record  is 
not  the  same  thing  as  a  certificate  or  certified  copy  as  required  by 
Section  76,  po$t.  Krishna  Kuihori  Vhandrani  v.  Kishoria  Lai  1fl% 
I.  L.  R.,  14  Cal.,  486;  14  Ind.  App.,  71. 
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A  teis-khana  register  prepared  by  a  patwari  under  roles  framed 
by  the  Board  of  Revenue,  under  Section  16  of  Regulation  XTI  of 
1817,  is  not  a  public  document.  Baig  Naih  Sing  v.  Suhhu  Mahton, 
I.  L.  R.,  18  Cal.  634. 

75-  All  other  documents  are  private.  meJLtodo°u" 

76-  Every  public  officer  having  tbe  custody  of  Certified oo- 
a  public  document,  which  any  person,  has  a  right  to  ScHmmenta.10 
inspect,  shall  give  that  person,  on  demand,  a  copy  of 

it  on  payment  of  the  legal  fees  therefor,  together 
with  a  certificate  written  at  the  foot  of  such  copy 
that  it  is  a  true  copy  of  such  document  or  part  thereof 
as  the  case  may  be,  and  such  certificate  shall  be 
dated  and  subscribed  by  such  officer  with  his  name 
and  his  official  title,  and  shall  be  sealed,  whenever 
such  officer  is  authorized  by  law  to  make  use  of  a 
seal,  and  such  copies  so  certified  shall  be  called 
certified  copies. 

Explanation. — Any  officer  who,  by  the  ordinary 
course  of  official  duty,  is  authorized  to  deliver  such* 
copies,  shall  be^  deemed  to  have  the  custody  of  such 
documents  within  the  meaning  of  this  Section. 

Not©- 
Copies  of  Public  Documents. — The  principal  documents,  which 
the  public  have  a  right  to  inspect,  are  the  various  Registers  kept 
in  Registration  Offices  under  the  Registration  Act  III  of  1877. 
The  Act  contains  specific  directions  as  to  the  persons  who  may 
inspect  and  to  whom  copies  must  be  given.  So  also  inspection  is 
allowed  of  the  Register  of  Members  of  a  Joint  Stock  Company, 
Act  VI  of  1882,  Section  55 ;  and,  in  case  of  such  inspection  being 
refused,  any  High  Court  Judge  can  compel  immediate  inspection. 
%  Section  220  (e)  of  the  same  Act  every  person  may  inspect  the 
documents  kept  by  the  Registrar  of  Joint  Stock  Companies,  and 
obtain  copies  on  payment  of  the  legal  fees.  So  also  the  books  kept 
by  the  Administrator-General  showing  the  accouni%of  each  estate, 
receipts,  disbursements,  debts,  Ac,  are  open  to  inspection,  Act  II 
of  1874,  Section  43.  Marriage  Registers  under  Act  XV  of  1872, 
Christian  Marriage  Act,  may  also  be  inspected  and  copies  of 
entries  obtained — Section  79 ;  so  also  the  Register  of  Copyright. 
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under  Act  XX  of  1847;  and  the  declarations  of  owners  of  Presses 
and  Periodicals  under  Act  XX  of  1867.  A  certified  copy,  accord- 
ingly, granted  under  any  of  these  or  similar  enactments  is  proof 
of  the  matter  stated.  By  Section  92  of  the  Indian  Companies' 
Act,  1882,  a  minute  of  proceedings,  purporting  to  be  signed  by  the 
Chairman  is  to  be  "  received  as  evidence  in  all  legal  proceedinga." 
The  Codes  of  Civil  and  Criminal  Procedure  provide  specially 
for  copies  of  the  Judgment,  or  order,  the  charge,  depositions 
and  charge  to  the  Jury  being  supplied  to  the  person  concerned. 
Civ.  P.  C,  1882,  Sections  217  and  580,  Cr.  P.  C,  1882,  Sections  210, 
371  and  548.  Care  must  be  taken  in  all  cases  under  this  section 
that  its  requirements  are  strictly  complied  with,  that  the  certificate 
of  the  copy  being  a  true  one  is  signed,  dated  by  the  proper  officer, 
and  sealed,  whenever  he  is  authorized  to  use  a  seal. 

Prodnctionof       *J*J%     Such  certified  copies  may  be  produced  in 
copies.      proof  0f  k|ie  contents  of  the  public  documents  or 
parts  of  the  public  documents  of  which  they  purport 
to  be  copies. 

HSJot©. 

Certified  copies  are  the  only  secondary  evidence  of  public  docu- 
ments admissible :  see  Section  65,  (e).  The  distinction  between 
'  certified'  and  '  examined'  copies,  known  to  English  law,  is  not  pre- 
served by  the  Act. 

An  entry  of  "  a  special  condition"  in  a  registry  of  Mahomedan 
marriages  under  Bengal  Act  I  of  1876  may  be  proved  by  a  certified 
copy.    Khadem  Ali  v.  Tajimunnissa,  I.  L.  R.,  10  Cal.,  p.  608. 

PuSBelSw      ^®*     ^e   following   public   documents*  may    be 
meats.  proved  as  follows  : — 

(1)  Acts,  orders,  or  notifications  of  the  Execu- 
tive Government  of  British  India  in  any  of  its 
departments,  or  of  any  Local  Government  or  any 
department  of  any  Local  Government, 

by  the  records  of  the  departments  certified  by 
the  heads  of  those  departments  respectively, 

or  by  any  document,  purporting  to  be  printed  by- 
order  of  any  such  Government : 

(2)  The  proceedings  of  the  Legislatures, 
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by  the  journals  of  those  bodies  respectively,  or  by 
published  Acts  or  abstracts,  or  by  copies  purport- 
ing to  be  printed  by  order  of  Government : 

(3)  Proclamations,  orders,  or  regulations  issued 
by  Her  Majesty  or  by  the  Privy  Council,  or  by  any 
department  of  Her  Majesty's  Government, 

by  copies  or  extracts  contained  in  the  London 
Gazette,  or  purporting  to  be  printed  by  the  Queen's 
Printer : 

(4)  The  Acts  of  the  Executive  or  the  proceed- 
ings of  the  legislature  of  a  foreign  country, 

by  journals  published  by  their  authority,  or  com- 
monly received  in  that  country  as  such,  or  by  a 
copy  certified  under  the  seal  of  the  country  or 
Sovereign,  or  by  a  recognition  thereof  in  some  public 
Act  of  the  Governor-General  of  India  in  Council : 

(5)  The  proceedings  of  a  municipal  body  iu 
British  India, 

by  a  copy  of  such  proceedings  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  purporting 
to  be  published  by  the  authority  of  such  body : 

(6)  Public  documents  of  any  other  class  iu  a 
foreign  country/1* 

by  the  original,  or  by  a  copy  certified  by  the  legal 
keeper  thereof,  with  a  certificate  under  the  seal  of  a 
notary  public  or  of  a  British  Consul  or  diplomatic 
agent,  that  the  copy  is  duly  certified  by  the  officer 
having  the  legal  custody  of  the  original,  and  upon 
proof  of  the  character  of  the  document  according  to 
the  law  of  the  foreign  country. 

NToto. 
Proof  of  public  documents  under  English  Law.— 31  &  32  Vic. 
c.  37,  and  34  &  35  Vic.  c.  70,  provide  for  the  proof  of  the  contents 
or  proclamations  by  Her  Majesty  or  by  the  Privy  Council  and 
various  officials  by  copies  certified  by  the  several  officials  therein 
denoted.    These  provisions  are  specially  referred  to  in  Section 

29 
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P  resumption 
aa  to  genuine- 
ness of  certi- 
fied  copies. 


82  of  the  present  Act.  14  <k  15  Vie.  e.  99,  Section  7  and  28  A  29 
Vic.  c.  63,  Section  6  provide  for  the  proof  in  England  of  various 
proclamations,  orders  and  judicial  proceedings  in  the  Colonies, 
including  India.  The  Naturalization  Act,  1870,  Section  12,  pro- 
vides for  the  proof  of  declarations,  certificates  and  entries  under 
the  Act. 

(1)    "  Of  any  other  class,"  i.6.,  than  those  mentioned  in  sub- 
section (4). 

Presumptions  as  to  Documents. 

79-     The  Court  shall  presume  every  document 
purporting  to  be  a  certificate,  certified  copy,  or 
other  document,  which  is  by  law  declared  to  \>e 
admissible  as  evidence  of  any  particular  fact,  and 
which  purports  to  be  duly  certified,  by  any  officer  in 
British  India,  or  by  any  officer  in  any  Native  State 
in  alliance  with  Her  Majesty,  who  is  duly  authorised 
thereto  by  the  Governor-General  in  Council,  to  be 
genuine : 

Provided  that  such  document  is  substantially  in 
the  form  and  purports  to  be  executed  in  the  manner 
directed  by  law  in  that  behalf. 

The  Court  shall  also  presume  that  any  officer,  by 
whom  any  such  document  purports  to  be  signed  or 
certified,  held,  when  he  signed  it,  the  official  charac- 
ter which  he  claims  in  such  paper. 

Presumptions  as  to  documents. — There  are  some  presumptions 
as  to  documents,  known  to  English  law,  for  which  no  express  pro- 
vision is  made  in  the  Act,  and  which,  therefore,  can  be  raised  only 
under  the  general  provision  in  Section  114.  Thus  "  when  several  * 
sheets  of  paper,  constituting  a  connected  disposal  of  property,  are 
found  together,  the  last  only  duly  signed  and  attested,  the  Court, 
in  the  absence  of  direct  proof,  and  even  in  spite  of  partial  incon- 
sistencies in  some  of  the  provisions,  will  presume  that  each  of  the 
sheets  so  found  formed  a  part  of  the  Will  at  the  time  of  its 
execution." — Tayl,  §  162.  So,  also,  the  Court  wiU  presume  that  > 
pencil  alterations  in  a  Will  are  deliberative,  Mat$h  v.  Marshy  1  Swab. 
&  Trist.,  528,  and  not  intended  to  be  final,  especially  if  there  be 
other  alterations  in  ink,  or  if  the  rest  of  the  WiU  appears  to  ks 
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drawn  with  care  while  the  pencil  alterations  are  incomplete  and 
inaccurate.  But  this  presumption  may  be  got  rid  of  by  proof  of 
any  facts  tending  to  show  that  the  pencil  alterations  were  finally 
intended  to  form  part  of  the  Will. 

So,  also,  the  English  law  presumes  that  all  alterations,  interline-  7 
ations  and  erasures  in  a  Will  were  made  subsequent  to  the  execution 
of  the  Will  and  codicils,  and  will  grant  probate  of  the  Will  in  its 
original  form.  The  contrary  presumption  is  raised  in  the  case  of 
deeds,  and  even  as  to  Wills,  original  blanks,  filled  up,  will  be  pre- 
sumed to  have  been  filled  up  previous  to  the  execution.  On  the 
other  hand  there  is  a  presumption,  in  the  absence  of  all  evidence  on 
the  point,  that  alterations  or  interlineations  in  a  deed  were  made 
before  execution.  There  is  no  presumption  in  the  case  of  an 
instrument  not  under  seal,  except  that  alterations  or  interlineations 
were  so  made  as  not  to  constitute  an  offence.— Steph.  Dig.,  Art.  89. 

According  to  English  law  there  is  a  conclusive  presumption  that  f 
a  deed  under  seal  has  been  executed  for  good  consideration ;  and 
want  of  consideration  cannot,  except  when  fraud  is  alleged,  be 
pleaded  against  such  an  instrument.  No  such  presumption  is 
sanctioned  by  the  present  Act,  but  a  deed  until  it  is  impeached 
would  be  conclusive  proof  of  the  consideration  which  it  recites. 
Lowe  v.  Peers,  4  Burr.,  2225. 

There  is  also  a  presumption  in  English  law  that  a  proved  » 
document  was  executed  on  the  day  on  which  it  bears  date ;  and  if 
there  are  more  documents  than  one,  bearing  the  same  date,  that 
they  were  executed  in  the  order  necessary  to  effect  the  object  for 
which  they  were  executed.  Independent  proof  of  date,  however, 
must  be  given  in  cases  in  which  collusion  might  be  practised  and 
would,  if  practised,  injure  any  person  or  defeat  the  law.— Steph. 
Dig.,  AH.,  85. 

By  Section  168  of  the  Merchant  Shipping  Act,  1854,  every 
erasure,  interlineation,  or  alteration  in  any  agreement  (except 
additions  made  for  shipping  substitutes  or  persons  engaged  subse- 
quently to  the  first  departure  of  the  ship)  is  wholly  inoperative, 
unless  proved  to  have  been  made  with  the  consent  of  all  the 
persons  interested  in  it  by  the  written  attestation  (if  made  in  the 
Queen's  Dominions)  of  some  superintendent  of  a  Mercantile 
Marine  Office,  Justice,  Officer  of  Customs,  or  other  public  func- 
tionary, or  (if  made  out  of  the  Queen's  Dominions)  of  a  British 
Consular  officer,  or,  where  there  is  no  such  officer,  of  two  respect- 
able British  Merchants. 

80-     Whenever  any  document  is  produoed  before  Preemption 
any  Court  purporting  to  be  a  record  or   memo-  on  pr 
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of-dSwtd  of  roodam  of  the  evidence  or  of  any  part  of  the  evi- 
dence given  by  a  witness  in  a  judicial  proceeding  or 
before  any  officer  authorised  by  law  to  take  such 
evidence,  or  to  be  a  statement  or  confession  by  any 
prisoner  or  accused  person  taken  in  accordance 
with  law  and  purporting  to  be  signed  by  any  Judge 
or  Magistrate  or  by  any  such  officer  as  aforesaid, 
the  Court  shall  presume — 

that  the  document  is  genuine;  that  any  state- 
ments, as  to  the  circumstances  under  which  it  was 
taken,  purporting  to  be  made  by  the  person  signing 
it,  are  true,  and  that  such  evidence,  statement,  or 
confession  was  duly  taken. 

Note. 

As  to  the  mode  in  which  evidence  shall  be  recorded  in  a  suit,  see 
Chapter  XV  of  the  Civil  Procedure  Code.  In  Criminal  cases, 
Chapter  XXV  of  the  Criminal  Procedure  Code  and  as  to  confes- 
sions, Sections  164  and  538.  See  also  8.  26,  ante  p.  146  and  s.  114 
p.  310,  post. 

As  to  the  presumption  as  to  judicial  records  of  Courts  in  other 
countries,  see  pot t,  Section  86. 

This  section  does  not  warrant  the  presumption  that  the  depo- 
sition of  a  witness  has  been  duly  taken  and  attested  by  the  Court 
in  the  presence  of  the  accused.  Queen-Empress  v.  Paph  SingK 
I.  L.  E.,  10  All.,  174 ;  Queen-Empress  v.  Biding,  I.  L.  B.,  9  All.,  720; 
KachaU  v.  Queen-Empress,  I.  L.  B.,  18  CaL,  129. 

The  rule  here  laid  down  applies  to  statements  or  confessions 
of  prisoners  taken  down  by  a  judicial  officer  of  a  Foreign  State 
when  taken  under  circumstances  and  certified  in  such  a  manner  as 
would  otherwise  render  them  admissible.--42ween-.Ehnpresa  v.  Sun- 
dar  Singh,  I.  L.  B.,  12  All.,  595. 


Presumption 
m  to  Gazettes. 


81-  The  Court  Bhall  presume  the  genuineness  of 
every  document  purporting  to  be  the  London  Gazette, 
or  the  Gazette  of  India,  or  the  Government  Gazette 
of  any  Local  Government,  or  of  any  colony,  depend- 
ency, or  possession  of  the  British  Grown,  or  to  be  a 
newspaper  or  journal,  or  to  be  a  copy  of  a  private 
Act  of  Parliament  printed  by  the  Queen's  Printer, 
and  of  every  document  purporting  to  be  a  document 
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directed  by  any  law  to  be  kept  by  any  person,  if 
such  document  is  kept  substantially  in  the  form 
required  by  law  and  is  produced  from  proper 
custody. 

As  to  the  meaning  of  proper  custody,  see  post,  Section  90,  p.  229. 

82-    When  any  document  is  produced  to  any  Preemption 
Court  purporting  to  be  a  document  which,  by  the  "^adSL 
law  in  force  for  the  time  being  in  England  or  Ire-  JJ^  jJjuJSJi 
laud,  would  be  admissible  in  proof  of  any  particular  proof  of  seal 
in  any  Court  of  Justice  in  England  or  Ireland  with-  or81gnature- 
out  proof  of  the  seal  or  stamp  or  signature  authenti- 
cating it,  or  of  the  judicial  or  official  character 
claimed  by  the  person  by  whom  it  purports  to  be 
signed,  the  Court  shall  presume  that  such   seal, 
stamp,  or  signature  is  genuine,  and  that  the  person 
signing  it  held,  at  the  time  when  he  signed  it,  the 
judicial  or  official  character  which  he  claims,  and 
the  document  shall  be  admissible  for  the  same  pur- 
pose for  which  it  would  be  admissible  in  England  or 
Ireland. 

ISToto- 

Document*  receivable  in  England  without  proof  of  seal  or 
signature.— By  8  &  9  Vic.  c.  113  (The  Documentary  Evidence  Act, 
1845),  it  is  provided  that  "whenever  by  any  Act  now  in  force  or 
hereafter  to  be  in  force,  any  certificate,  official  or  public  document, 
or  document  or  proceeding  of  any  corporation  or  joint-stock  or 
other  company,  or  any  certified  copy  of  any  document,  bye-law, 
entry  in  any  register  or  other  book,  or  of  any  other  proceeding, 
shall  be  receivable  in  evidence  of  any  particular  before  any  legal 
tribunal  or  in  any  judicial  proceeding,  the  same  shall  be  respectively 
admitted  in  evidence,  provided  they  respectively  purport  to  be 
sealed  or  impressed  with  a  stamp,  or  sealed  and  signed  or  signed 
alone  as  required,  or  impressed  with  a  stamp  and  signed  as 
directed  by  the  respective  Acts  made  or  tp  be  hereafter  made, 
without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp  is 
necessary,  or  of  the  signature,  or  of  the  official  character  of  the 
person  appearing  to  have  signed  the  same." 

By  the  English  Common  law,  official  registers,  books  kept  in  pub- 
lic offices  recording  particular  transactions,  and  other  documents  of 
a  public  nature  are  generally  admissible  in  evidence  without  proof 
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of  their  authenticity  by  the  evidence  of  the  persons  who  prepared 
them.  And,  by  14  A  15  Vic.  c.  99,  Section  14,  whenever  any  docu- 
ment is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on 
its  mere  production  from  proper  custody,  and  no  Statute  exists 
which  renders  its  contents  provable  by  means  of  a  copy,  any  copy 
thereof  or  extract  therefrom  shall  be  admissible  in  evidence, 
provided  it  be  proved  to  be  an  examined  copy  or  extract,  or  pro- 
vided it  purport  to  be  signed  and  certified  by  the  officer  to  whose 
custody  the  original  is  entrusted.  Under  this  provision  it  has  been 
decided  that  certified  copies  may  be  given  in  evidence  of  the  eon- 
tents  of  parish  registers,  of  the  books  of  Births,  Marriages  and 
Deaths  in  India  which  are  deposited  with  the  Secretary  of  State; 
of  Registers  of  Marriages  kept  by  British  Consuls  abroad  prevms 
to  28th  July  1849  (12  A  13  Vic.  c.  68,  Section  28);  and  of  foreign 
Registers  of  Marriage,  on  proof  that  they  are  required  to  be  kept 
by  the  laws  of  the  countries  to  which  they  respectively  belong.— 
Tayl,  §  1600. 

The  following  are  some  of  the  documents  which,  under  the  provi- 
sions of  the  English  Statute  law,  can  be  proved  by  certified  copies, 
and  which  are  of  likely  occurrence  in  Indian  Courts ;  Registers  of 
Births,  Marriages  and  Deaths  made  pursuant  to  the  Registration 
Act  6  &  7  W.  IV,  c  86;  Registers  of  Marriages  of  British  Subjects 
which  since  28th  July  1849  have  been  kept  by  British  Consuls,  and 
.  certified  copies  of  which  have  been  transmitted  to  the  Registrar- 
General,  12  &  13  Vic.  c.  68,  Section  11 ;  the  Registers  of  British 
Ships  and  all  declarations  made  under  the  Merchant  Shipping 
Act,  1854,  Fart  II,  as  to  ownership,  measurement  and  registry  of 
British  Ships,  17  &  18  Vic.  c.  104,  Section  107 ;  the  Regulations  for 
preventing  collisions  at  sea,  and  the  rules  concerning  lights,  fog- 
signals,  steering  and  sailing  may  be  proved  either  by  the  pro- 
duction of  the  Gazette  in  which  any  order  in  Council  concerning 
them  is  published,  or  a  copy  of  them  purporting  to  be  signed 
by  one  of  the  Secretaries  or  Assistant  Secretaries  to  the  Board,  or 
to  be  sealed  with  the  seal  of  the  Board;  Documents  transmitted  by 
Shipping  Masters  and  Officers  of  Customs  to  the  Registrar- 
General  of  Seamen,  under  17  &  18  Vic.  c.  104,  Section  277,  may 
also  be  proved  by  a  certified  copy. — Tayl,  §  1602. 


Proof  of  maps  g3*  The  Court  shall  presume  that  maps  or  plans 
pose* o0fanyr  purporting  to  be  made  by  the  authority  of  Goveru- 
cftuse.  ment  were  so  made,  and  are  accurate ;  but  maps 

or  plans  made  for  the  purposes  of  any  oause  must 

be  proved  to  be  accurate. 
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ISTot©- 

This  section  does  not  make  ex-parte  statements  of  proprietors  or 
tenants  made  at  a  survey  evidence  as  to  the  character  of  the 
holding. — Jarao  Kwnari  v.  LcUonmoni,  I.  L.  E.,  18  Gal.,  224 ;  L.  R., 
17  I.  A.,  145. 

As  to  the  relevancy  of  such  maps  or  plans,  see  s.  36,  p.  171,  ante. 

84-  The  Court  shall  presume  the  genuineness  of  Presumption 
every  book  purporting  to  be  printed  or  published  tfoMofl^e 
under   the   authority   of  the    Government  of  any  SJ^^rt8of 
country,  and  to  contain  any  of  the  laws  of  that 
country,  and  of  every  book  purporting  to  contain 
reports  of  decisions  of  the  Courts  of  such  country. 

85-  The  Court  shall  presume  that  every  docu-  Presumption 
ment  purporting  to  be  a  power  of  attorney,  and  to  ™  5JS£to£ 
have  been  executed  before,  and  authenticated  by,  a 
notary  public,  or  any  Court,  Judge,  Magistrate, 
British  Consul  or  Vice-Consul,  or  representative  of 

Her  Majesty  or  of  the  Government  of  India,  was  so 
executed  and  authenticated. 

nsroto- 

See  Indian  Registration  Act,  3  of  1877,  Section  33,  as  to  powers 
of  Attorney  recognized  for  the  purposes  of  that  Act.  The  provi- 
sions of  that  section  are  not  affected  by  the  present  Act:  see 
Section  2,  ante  page  81. 

The  formalities  prescribed  by  this  section  must  be  conformed 
with,  before  the  powers  of  attorney  will  be  admitted.  In  the  goods 
of  Primrose,  I.  L.  R.,  16  Cal.,  776.  •  t 

A  Registered  Power  of  Attorney  proves  itself.  Kriste  Naik 
Koondoo  &  other  $  v.  T.  F.  Brown  %  other $,  I.  L.  R.,  14  Cal.,  176. 

86-  The  Court  may  presume  that  any  document  Presumption 
purporting  to  be  a  certified  copy  of  afly  judicial  S^SffS? 
record  of  any  country  not  forming  part  of  Her  ©judicial 
Majesty's  dominions  is  genuine  and  accurate,  if  the  recor  s# 
document  purports  to  be  certified  in  any  manner 

which  is  certified  by  any  representative  of  Her 
Majesty  or  of  the  Government  of  India  [in  or  for] 
8uch  country  to  be  the  manner  commonly  in  use  in 
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that  country  for  the  certification  of  copies  of  judicial 
records.— [Act  III  of  1891,  s.  8.] 

An  officer  who,  with  respect  to  any  territory  or 
place  not  forming  part  of  Her  Majesty's  dominions, 
is  a  Political  Agent  therefor,  as  defined  in  section  3 
of  the  Foreign  Jurisdiction  and  Extradition  Act, 
1879,  [XXI  of  1879]  aud  section  190  of  the  Code 
of  Criminal  Procedure,  1882,  [X  of  1882]  shall,  for 
the  purposes  of  this  section,  be  deemed  to  be  a  re- 
presentative of  the  Government  of  India  in  and  for 
the  country  comprising  that  territory  or  place.— 
[Act  III  of  1891,  s.  8.] 

Not©. 

Certified  copy  of  Foreign  judgment— In  Sreemutty  Monemo- 
heeney  Dossee  v.  Qreeschunder  Bote,  8  M.  J.,  14,  Macpherson,  J-> 
admitted  in  evidence  the  copy  of  a  foreign  judgment,  which  was 
sworn  to  by  a  witness  as  haying  been  duly  sealed  and  certified  by 
the  Registrar  of  the  Foreign  Court,  but  which  was  not,  according 
to  the  present  section,  certified  by  the  representative  of  Her 
Majesty  or  of  the  Government  of  India. 

But  the  Court  can  go  behind  the  certificate  of  registration  where 
it  finds  that  the  officer  purporting  to  register  a  document  had  no 
jurisdiction.    Mitter  v.  Mondul,  I.  L.  B.,  14  CaL,  449. 

The  Civil  Procedure  Code,  1882,  Section  13,  Explanation  VI 
declares  that  "where  a  foreign  judgment  is  relied  on,  the  produc- 
tion of  the  judgment  duly  authenticated  is  presumptive  evidence 
that  the  Court  which  made  it  had  competent  jurisdiction,  unless 
the  contrary  appear  on,  the  record ;  but  such  presumption  may  be 
removed  by  proving  the  want  of  jurisdiction."  In  Ganu  MahmsL 
*  /gorfcor  v.  Tarini  Ghoran  Ohuckerbate,  I.  L.  R.,  14  Cal.,  546,  however* 
it  was  held  that  certified  copies  of  judicial  records  of  a  state 
which  has  no  British  Representative  cannot  be  received  in  the 
Courts  of  British  India  under  this  section. 

Presumption        87*     The  Court  may  presume  that  any  book  to 

as  to  books  *  •    i     •  *  *!»•<•  i  •  J  t 

and  mnps.  which  it  may  refer  for  information  on  matters  of 
public  or  general  interest,  and  that  any  published 
map  or  chart,  the  statements  of  which  are  relevant 
facts  and  which  is  produced  for  its  inspection, 
was  written  and  published  by  the  person,  and  at 
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the  time  and  place,  by  whom  or  at  which  it  pur- 
ports to  have  been  written  or  published. 

88-  The  Court  may  presume  that  a  message,  Presumption 
forwarded  from  a  telegraph  office  to  the  person  to  JJaPhfom§». 
whom  such  message  purports  to  be  addressed,  cor-  *****- 
responds  with  a  message  delivered  for  transmission 

at  the  office  from  which  the  message  purports  to  be 
sent ;  but  the  Court  shall  not  make  any  presumption 
as  to  the  person  by  whom  such  message  was  deli- 
vered for  transmission. 

89-  The  Court  shall  presume  that  every  docu-  Presumption 
ment,  called  for  and  not  produced  after  notice  to  "tioD^&c^of 
produce,  was  attested,  stamped,  and  executed  in  the  p^^*110? 
manner  required  by  law. 

asrot©. 

Presumptions  as  to  documents  called  for  and  not  produced.— 
Where  the  document  is  called  for  and  not  produced,  the  Court 
shall  make  the  prescribed  presumption  :  in  the  case  of  other 
documents,  the  Court  may  make  the  presumption,  if  it  thinks  fit 
under  Section  114 :  but  it  is  not  obligatory. 

Lost  document  presumed  to  be  stamped.— According  to  the 
English  authorities  a  document,  which  is  lost,  will  be  presumed  to 
be  duly  stamped  until  the  contrary  is  shown.  Pooley  v.  Goodwin, 
4  A.  &  B.,  94. 

90*  Where  any  document,  purporting  or  proved  Document* 
to  be  thirty  years  old,  is  produced  from  any  custody  old?*  yea™ 
nrhich  the  Court  in  the  particular  case  considers 
proper,  the  Court  may  presume  that  the  signature 
and  every  other  part  of  such  document  which  pur- 
ports to  be  in  the  handwriting  of  auy  particular 
person  is  in  that  person's  handwriting,  and,  in  the 
case  of  a  document  executed  or  attested,  that  it 
was  duly  executed  and  attested,  by  the  persons  by 
■whom  it  purports  to  be  executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper 
custody  if  they  are  in  the  place  in  which,  and  under 
the  care  of  the  person  with  whom,  they  would 
naturally  be  ;   but  no  custody  is  improper  if  it  is 

30 
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proved  to  have  had  a  legitimate  origin,  or  if  the 
circumstances  of  the  particular  case  are  such  as  to 
render  such  an  origin  probable. 

This  explanation  applies  also  to  section  eighty-one. 

Illustrations. 

(a)  A  has  been  in  possession  of  landed  property  for  a  long  time. 
He  produces  from  his  custody  deeds  relating  to  the  land  showing 
his  titles  to  it.    The  custody  is  proper. 

(b)  A  produces  deeds  relating  to  landed  property  of  which  he 
is  the  mortgagee.  The  mortgagor  is  in  possession.  The  custody 
is  proper. 

(c)  A,  a  connection  of  B,  produces  deeds  relating  to  lands  in  B'g 
possession,  which  were  deposited  with  him  by  B  for  safe  custody. 
The  custody  is  proper. 

KToto, 

Under  the  corresponding  rule  of  English  law  execution  or  attest- 
ation of  a  document,  30  years  old  produced  from  proper  custody, 
need  not  be  proved,  although  there  is  an  attesting  witness  present 
in  Court.    Steph.  Dig.,  Art.  88. 

In  England  it  is  questionable  whether  this  rule  applies  to  an  in- 
strument bearing  the  seal  of  a  Court  or  Corporation. — TayL,  §  87. 
No  such  distinction  is  retained  in  the  present  Act. 

Before  accepting  a  document  as  proof  of  title  under  this  section 
a  Court  would  do  well  to  satisfy  itself  that  the  person,  whose 
signature  is  to  be  presumed  genuine,  was  competent  to  grant 
such  a  document. — Aggravant  Ohowdhry  v.  Hurro  Ohunder  Shickdar, 
I.  L.  R.,  6  Cal.,  p.  211. 

The  value  to  be  attached  to  the  evidence  of  a  document  admitted 
under  this  section  will  depend  on  the  circumstances  of  each  case 
and  the  corroboration  which  they  afford.  Such  corroboration  may 
be  afforded  by  proof  of  the  production  of  the  document  on  pre- 
vious occasions  when  it  would  naturally  have  been  produced,  by 
acts  done  under  it,  or  enjoyment  had  in  accordance  with  its  terms. 
Ifrikunt  Uath  Kundu  v.  Lukhun  Majhi,  9  Cal.,  L.  R.,  425. 

Where  a  document  purports  to  be  signed  by  an  agent,  the 
presumption  does  not  extend  to  the  agent's  authority.  This  must, 
therefore,  be  proved.  Aggrakant  Ghowdhry  v.  Hurro  Ohunder 
Shickdar,  I.  L.  R.,  6  Cal.,  209. 
-•  In  applying  the  presumption  allowed  by  Section  90  of  the  Indian 
Evidence  Act,  the  period  of  30  years  is  to  be  reckoned,  not  from 
the  date  upon  which  the  document  is  filed  in  Court,,  but  from  the 
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date  on  which,  it  having  been  tendered  in  evidence,  its  genuine- 
ness or  the  reverse  becomes  the  subject  of  proof.  Minu  Sirkar 
v.  Rhedoy  Nath  Boy  and  others,  6  Cal.,  L.  B.,  135. 

A  daughter's  custody  of  a  pottah  granted  to  her  father,  she 
having  been  in  possession  for  40  years  ever  since  his  death,  was 
held  to  be  "  proper."  Trailokia  Nath  Nundi  v.  Shurno  Chungoni, 
I.  L.  B.,  11  Cal,  539.  See  Hari  Ohintaman  Dihahit  v.  Moro  Laksh- 
man,  I.  L.  B.,  11  Bom.,  89. 


CHAPTER     VI. 

Op  the  Exclusion  of  oral  by  Documentary 
Evidence. 

91-     When  the  terms  of  a  contract,  or  of  a  grant,  Evident  of 
or  of  any  other  disposition  of  property,  have  been  wriT^cou- 
reduced  to  the  form  of  a  document,  and  in  all  cases  tract- 
in  which  any  matter  is  required  by  law  to  be  reduced 
to  the  form  of  a  document,*1*  no  evidence  shall  be 
given  in  proof  of  the  terms  of  such  contract,  grant 
or  other  disposition  of  property/2)  or  of  such  matter, 
except  the  document  itself,  or  secondary  evidence 
of  its  contents  in  cases  in  which  secondary  evidence 
is  admissible  under  the  provisions  hereinbefore  con- 
tained. 

Exception  1. — When  a  public  officer  is  required 
by  law  to  be  appointed  in  writing,  and  when  it  is 
shown  that  any  particular  person  has  acted  as  such 
officer,  the  writing  by  which  he  is  appointed  need 
not  be  proved. 

Exception  2. — Wills  [admitted  to  Probate  in 
British  India]  may  be  proved  by  the  Probate.(8> — 
{Act  XVIII o/1872,«.  7.] 

Explanation  1. — This  section  applies  equally  to 
cases  in  which  the  contracts,  grants  or  disposition  of 
property  referred  to  are  contained  in  one  document,, 
and  to  cases  in  which  they  are  contained  in  more 
documents  than  one.(4) 
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Explanation  2.— Where  tbere  are  more  originals 
than  one,  one  original  only  need  be  proved/5* 

Explanation  3. — The  statement  in  any  document 
whatever  of  a  fact  other  than  the  facts  referred  to 
in  this  section,  shall  not  preclude  the  admission  of 
oral  evidence  as  to  the  same  fact.(6) 

Illustration  8. 

(a)  If  a  contract  be  contained  in  several  letters,  all  the  letters 
in  which  it  is  contained  must  be  proved. 

(b)  If  a  contract  is  contained  in  a  bill  of  exchange,  the  billot 
exchange  must  be  proved. 

(c)  If  a  bill  of  exchange  is  drawn  in  a  set  of  three,  one  only  need 
be  proved. 

(d)  A  contracts  in  writing  with  B  for  the  delivery  of  indigo 
npon  certain  terms.  The  contract  mentions  the  facts  that  B  had 
paid  A  the  prico  of  other  indigo  contracted  for  verbally  on  another 
occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other 
indigo.    The  evidence  is  admissible. 

(e)  A  gives  B  a  receipt  for  money  paid  by  B. 
Oral  evidence  is  offered  of  the  payment. 

The  evidence  is  admissible. (7) 

ISTote. 
(1)    Matters  required  by  law  to  be  in  writing.— See  Indian 
Contract  Act  IX  of  1872,  Section  10. 

The  number  of  contracts  which  the  law  requires  to  be  in  writing 
(Contract  Act  IX  of  1872,  §  25,  etc.)  has  been  largely  extended  by 
§  64  of  the  Transfer  of  Property  Act,  1882,  which  in  all  cases  but 
those,  in  which  the  property  is  worth  less  than  100  rupees  and  in 
which  physical  delivery  is  possible,  necessitates  a  document  for  a 
valid  transfer  of  an  interest  in  immovable  property. 

Wills. — Another  important  class  of  matters  required  by  law  to 
be  reduced  to  the  form  of  a  document  are  testamentary  dispositions 
of  property  in  cases  to  which  the  Indian  Succession  Act,  X  of 
1865,  or  the  Hindu  Wills'  Act  (XXI  of  1870)  apply.  The  latter 
enactment  affects  the  Wills  of  Hindus,  Jainas,  Sikhs  and  Budd- 
hists in  the  Lower  Provinces  of  Bengal  and  the  Presidency  Towns 
of  Madras  and  Bombay :  it  is  provided  however  by  Section  100  of 
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this  Act  that  nothing  in  this  chapter  contained  shall  affect  any 
provision  of  the  Indian  Succession  Act,  1865,  as  to  the  con  struction 
of  Wills.    See  page  272. 

Confessions. — Where  a  confession  taken  under  Section  122  of 
the  Criminal  Procedure  Oode  (Act  X  of  1872)  was  inadmissible  in 
evidence,  oral  evidence  to  prove  that  such  a  confession  was  made 
or  what  the  terms  of  that  confession  were,  was  held  inadmissible 
under  this  section.  11.  v.  Dai  Ratan,  10  Bom.  H.  C.  Rep.,  166 : 
followed  in  R.  v.  Shivyd,  I.  L.  R.,  1  Bom.,  219.  See  also  R.  v.  Dayd 
A'nand,  11  Bom.  H.  C.  Rep.,  p.  44. 

Where  Registration  Act  compels  Registration.— The  Registra- 
tion Act  III  of  1877,  Section  49,  declares  that  no  instrument, 
required  by  the  17th  section  to  be  registered,  shall  affect  any 
immovable  property,  comprised  therein,  or  confer  a  power  to 
adopt  or  be  received  in  evidence  of  any  transaction  affecting  such 
property  or  power  unless  it  has  been  registered. 

Where  a  sale-deed  could  not  be  received  owing  to  want  of  regis- 
tration, it  was  held  that  the  sale  could  not  be  proved  by  admissions 
made  by  the  vendor.  Somu  Ourukkal  v.  Rangammdl,  7  Mad.  H.  C. 
Rep.,  13.  A  deed  of  conditional  sale  which  required  registration, 
although  not  registered,  may  be  used  in  evidence  to  prove  an 
agreement  to  repay  the  money  borrowed  on  a  particular  day,  as 
the  document,  "  although  contained  in  one  piece  of  paper,  may  be 
looked  upon  as  containing  two  distinct  things,  a  promise  to  repay 
the  money  and  an  undertaking  that  certain  lands  shall  be  held  as 
security  for  the  repayment."  Per  Markby,  J.,  in  Shib  Pra$ad  Das 
v.  Anna  Puma  Dayi,  3  B.  L.  R.,  (A.  J.  C.)  451,  at  p.  452,  citing 
NUmadhab  Sing  Das  v.  Fatteh  Ohand  Sahu,  Ibid.,  310.  In  Shib 
Prasad  Da*  v.  Anna  Puma  Dayi,  an  unregistered  deed  of  sale  was 
held  to  be  admissible,  notwithstanding  non-registration,  so  far  as 
it  was  a  receipt  or  acknowledgment  of  money  paid  or  an  acknow- 
ledgment for  old  debts.  This  principle  was  carried  very  far  in 
Vellaya  Padyachy  v.  Moorthy  Padyachy,  4  Mad.  H.  C.  Rep.,  174,  in 
which  case  it  was  held  that,  where  an  instrument  purports  to 
create  an  interest  in  immovable  property  only  as  a  collateral 
security  for  the  payment  of  money,  it  is  not  thereby  made  the  less 
available  as  a  simple  contract  or  bond  for  the  payment  of  the 
principal  debt,  and,  as  such,  can  be  received  in  evidence  though 
not  registered.  This  decision  was  dissented  from  by  three  out  of 
lour  Judges  in  Achoo  Bayamah  v.  Dhany  Ram,  Ibid.,  378.  The 
endorsement  on  an  hypothecation  bond  of  the  payment  of  the 
amount  due  is  admissible.  Venkatardma  NaiJe  v.  Chinnathambn 
Reddi,  7  Mad.  H.  C.  Rep.,  p.  1. 
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An  endorsement  of  a  re  grant  on  a  Sanad  does  not  require 
registration  as  effecting  a  transfer  of  property  but  is  admissible  as 
evidence  of  sucb  a  transfer.  Herambder  Dhamedharder  v.  Rharinath 
Bhaekdr,  I.  L.  B.,  14  Bom.,  472. 

Acknowledgments  to  save  the  Statute  of  Limitation.— The 

Limitation  Act  XV  of  1877,  Section  19,  provides  that  "  If,  before 
the  expiration  of  the  period  prescribed  for  a  suit  or  application 
in  respect  of  any  property  or  right,  an  acknowledgment  of  liability 
in  respect  of  sucb  property  or  right  has  been  made  in  writing, 
signed  by  the  party  against  whom  such  property  or  right  is 
claimed,  or  by  some  person  through  whom  he  derives  title  or 
liability,  a  new  period  of  limitation,  according  to  the  nature  of  the 
original  liability,  shall  be  computed  from  the  time  when  the 
acknowledgment  was  so  signed.  When  the  writing  containing  the 
acknowledgment  is  undated,  oral  evidence  may  be  given  of  the 
time  when  it  was  signed ;  but  oral  evidence  of  its  contents  shall 
not  be  received."  The  Limitation  Act  of  1871,  Section  20,  required 
promises  or  acknowledgments  in  respect  of  a  debt  or  legacy  to  be 
in  writing  and  signed.  As  to  such  promises  or  acknowledgments 
in  suits  instituted  previous  to  1st  April  1873,  see  Act  XIV  of  1859, 
Section  4.  Such  promises  need  not  be  supported  by  consideration : 
see  Contract  Act  IX  of  1872,  Sec.  25,  (3). 

Contracts. — The  acceptance  of  a  bill  of  exchange  must  be  signed. 
Act  XXVI  of  1881,  Section  7.  Promises  made  on  account  of 
natural  love  and  affection  between  parties  standing  in  a  near 
relation  to  each  other,  though  without  consideration,  are  valid 
under  the  Contract  Act,  1872,  Section  25,  (1),  if  in  writing  and 
registered.  Previous  to  the  passing  of  the  Contract  Act,  1872, 
there  were  various  transactions,  such  as  leases,  agreements  for 
leases,  promises  to  answer  for  the  debt  of  another,  ratifications  of 
debts  incurred  during  minority,  which,  as  between  parties  person- 
ally subject  to  English  law,  were  invalid  unless  reduced  to  writing. 
This  necessity  no  longer  exists  except  in  cases  which  fall  within 
the  Transfer  of  Property  Act,  1882.  As  to  contracts  by  Munici- 
palities, see  Acts  IX  of  1867  (Madras),  Section  4:  IV  of  1873 
(Punjab),  Section  18 :  III  of  1864  (Bengal),  Section  9  :  III  of  1872 
(Bombay),  Section  54. 

By  Section  36  of  Act  XIX  of  1868  (Oudh  Rent  Act)  in  a  suit 
between  landlord  and  tenant,  the  tenant  is  not  liable  to  pay  rent 
other  than  that  payable  for  the  last  preceding  year  unless  the 
Court  is  satisfied  by  evidence  in  writing  that  the  parties  have  so 
agreed. 
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Necessity  for  a  document  under  Hindu  law.— The  requirements 
of  Hindu  law  with  respect  to  the  necessity  for  a  document  are  thus 
discussed  by  Scotland,  0.  J. :  "  Upon  the  only  point  now  before  us 
we  must  hold  the  present  transaction  valid.  It  seems  from  the 
case  just  referred  to  and  other  authorities,  that,  under  the  Hindu 
law,  proof  of  a  verbal  grant  of  land,  whether  by  way  of  exchange, 
sale  or  gift,  is  good  when  followed  by  possession  and  otherwise 
unobjectionable.  Indeed,  in  no  case  does  Hindu  law  appear  abso- 
lutely to  require  writing,  though  as  evidence  it  regards  and  incul- 
cates a  writing  as  of  additional  force  and  value. — 1  Strange'*  Hindu 
Law,  277.  See  also  a  case  decided  by  the  Madras  Sudder  Adalat, 
Special  Appeal,  No.  56  of  1857,  where  a  verbal  assignment  of  waste 
land  was  held  valid." 

"There  are  instances,  no  doubt,  in  which  works  of  authority 
speak  expressly  of  particular  transactions  being  evidenced  by 
writing.  But  I  believe  in  no  case  can  it  be  considered  now  that  the 
Hindu  law  in  this  respect  is  treated  as  being  anything  more  than 
directory.  The  great  importance  and  value,  however,  of  written 
instruments  as  evidence,  make  it  most  desirable  for  the  true  in- 
terests of  the  parties  and  the  ends  of  justice  that  they  should  bo 
generally  adopted ;  and  where  from  the  circumstances  and  nature 
of  the  transaction,  or  the  dealings  between  the  parties,  or  from 
the  usages  of  the  country,  a  writing  was  reasonably  to  be  expected, 
mere  oral  evidence  would  very  properly  be  received  and  acted 
upon  with  extreme  caution  and  deliberation ;  as  such  evidence 
alone  can  unquestionably  be  easily  made  the  means  of  falsehood 
and  fraud.  The  reported  cases,  in  which  the  Sudder  Court  appears 
to  have  decided  against  the  sufficiency  of  oral  evidence  in  the 
instances  of  a  sale  of  land,  an  assignment  of  a  bond,  and  a  perpe- 
tual lease,  we  cannot,  I  think,  regard  as  satisfactory  authorities  in 
so  far  as  they  were  intended  to  decide  not  merely  the  insufficiency  of 
the  particular  circumstances  in  evidence  in  each  case,  but  that  the 
law  rendered  a  writing  absolutely  indispensable  to  the  validity  of 
snch  sales,  assigments  and  leases."  Mantena  Rayapardj  v.  Chekuri, 
Venkaiaraj,  1  Mad.  H.  C.  Rep.,  100. 

The  authority  to  the  widow  to  adopt  need  not  be  in  writing, 
though  it  generally  is  ;  as  in  prudence  it  ought  to  be,  time  and 
means  existing— Strange  s  Hindu  Law,  80.  Nor,  according  to  the 
Hindu  law,  need  the  adoption  itself  be  in  writing,  Id.,  93,  and 
though  in  cases  of  partition  the  law  prescribes  "  a  written  memorial 
of  distribution,  yet  it  has  not  rendered  it  indispensable." — Id., 
222.  We  understand  it  to  bo  undisputed,"  it  was  obscrvod  by  the 
Judicial  Committee  of  the  Privy  Council,  "  that  a  division  (of  a 
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joint  Hindu  family)  may  be  effected  without  instrument  in  writing." 
Eewun  Period  v.  Mussumat  Badka  Beeby,  4  Moore's  I  A.,  137,  at 
page  168. 

"Reduced  to  the  form  of  a  document"— The  meaning  of  this 
expression  is  thus  explained  by  Mr.  Taylor : 

"  Where,  at  the  time  of  letting  some  premises  to  the  defendant, 
the  plaintiff  had  read  the  terms  from  pencil  minutes,  and  the 
defendant  had  acquiesced  in  these  terms,  but  had  not  signed  the 
minutes ;  and  where,  upon  a  like  occasion,  a  memorandum,  of  agree- 
ment was  drawn  up  by  the  landlord's  bailiff,  the  terms  of  which 
were  read  over  and  assented  to  by  the  tenant,  who  agreed  to  bring 
a  surety  and  sign  the  agreement  on  a  future  day,  but  omitted  to 
do  so ;  and  where,  in  order  to  avoid  mistakes/the  terms  upon  which 
a  house  was  let,  were,  at  the  time  of  letting,  reduced  to  writing  hy 
the  lessor's  agent,  and  signed  by  the  wife  of  the  lessee,  in  order  to 
bind  him ;  but  the  lessee  himself  was  not  present,  and  did  not 
appear  to  have  constituted  the  wife  as  his  agent,  or  to  have  recog- 
nized her  act,  further  than  by  entering  upon  and  occupying  the 
premises  ;  and  where  lands  were  let  by  auction,  and  a  written  paper 
was  delivered  to  the  bidder  by  the  auctioneer,  containing  the  terms 
of  the  letting,  but  this  paper  was  never  signed  either  by  the  auc- 
tioneer or  by  the  parties  ;  and  where,  on  the  occasion  of  hiring  a 
servant,  the  master  and  servant  went  to  the  chief  constable's  clerk, 
who,  in  their  presence,  and  by  thoir  direction,  took  down  in  writing 
the  terms  of  the  hiring,  but  neither  party  signed  the  paper,  nor  did 
it  appear  to  have  been  read  to  them ;  in  all  these  instances  the 
Court  held  that  parol  evidence  was  admissible,  since  the  writings 
only  amounted,  either  to  mere  unaccepted  proposals,  or  to  minutes 
capable  of  conveying  no  definite  information  to  the  Court  or  Jury, 
and  they  could  not,  by  any  sensible  rule  of  interpretation,  be 
construed  as  memoranda,  which  the  parties  themselves  intended 
to  operate  as  fit  evidence  of  their  several  agreements." — Tayl.,  §  406. 

In  none  of  these  cases  was  the  contract  reduced  to  writing. 

The  question  whether  the  terms  of  the  contract,  grant  or  dis- 
position of  property  have  been  "  reduced  to  the  form  of  a  docu- 
ment" is  often,  in  cases  in  which  there  has  been  a  writing,  one  of 
considerable  difficulty.  The  fact  of  there  being  a  writing  does  not 
necessitate  the  conclusion  that  it  was  intended  to  constitute  the 
contract,  and  a  Judge  must  look  to  the  whole  transaction  to  see 
whether  it  was  so  or  not.  Thus,  with  regard  to  the  bought  and 
sold  notes,  given  by  brokers  to  their  principals,  it  has  been  held 
that  there  mere  fact  of  their  delivery  does  not  prove  an  intention  to 
contract  in  writing,  and  that,  in  case  they  disagree,  other  evidence 
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of  the  contract  may  be  given.  "  I  by  no  means  say,"  observed 
Lord  Campbell,  "  that  where  there  are  bought  and  sold  notes,  they 
must  necessarily  be  the  only  evidence  of  the  contract :  circum- 
stances may  be  imagined  in  which  thoy  might  be  used  as  a  memo- 
randum of  a  parol  agreement What  are  called  the  bought  and 

sojd  notes  were  sent  by  him  (the  broker)  to  his  principals  by  way 
of  information  that  he  had  acted  upon  their  instructions,  but  not 
as  the  actual  contract  which  was  to  be  binding  upon  them."  Sieve* 
wright  v.  Archibald,  17  Q.  B.,  104,  page  124. 

"  The  production  of  a  paper  purporting  to  be  an  agreement  by  a  >/ 
party,  with  his  signature  attached,  affords  a  strong  presumption 
that  it  is  his  written  agreement ;  and,  if  in  fact  he  did  sign  the 
paper  antino  contrahendi,  the  terms  contained  in  it  are  conclusive, 
and  cannot  be  varied  by  parol  evidence :  but  in  the  present 
case  the  defence  begins  one  stage  earlier :  the  parties  met  and 
expressly  stated  to  each  other  that,  though  for  convenience  they 
would  then  sign  the  memorandum  of  the  terms,  yet  they  were  not 
to  sign  it  as  an  agreement  until  Abernethie  was  consulted.  I 
grant  the  risk  that  such  a  defence  may  be  set  up  without  ground  ; 
and  I  agree  that  a  jury  should  therefore  always  look  on  such  a 
defence  with  suspicion;  but,  if  ib  be  proved  that  in  fact  the  paper 
was  signed  with  the  express  intention  that  it  should  not  be 
an  agreement,  the  other  party  cannot  fix  it  as  an  agreement  uponi 
those  so  signing.  The  distinction  in  point  of  law  is  that  evidence! 
to  vary  the  terms  of  an  agreement  in  writing  is  not  admissible,  but  J 
evidence  to  show  that  there  is  not  an  agreement  at  all  is  admissible."' 
Per  Erie,  J.,  in  Pym  v.  Camphdh  6  E.  &  B.,  370,  at  page  373. 
See  also  the  remarks  of  Pollock,  C.  B.,  and  Bramwell,  B.,  in  Harri* 
v.  Rickett,  28  L.  J.,  Exch.,  197.  Holloway,  J.,  following  Abrey  v. 
Cruz,  L.  R.,  5  C.  P.,  37,  held  in  Huthna  Mudaliyar  v.  Arumuga 
Mudaliyar,  7  Madras  H.  C.  Rep.,  p.  189:  that  oral  evidence  was 
inadmissible  to  show  the  rate  of  interest  dehors  that  of  the  pro- 
missory note,  but  Kernan,  J.,  when  the  case  was  heard  on  appeal, 
pointed  out  that  In  Abrey  v.  Crum  "  the  defendant  admitted  the 
contract  contained  in  the  bill,  but  set  up  something  inconsistent 
with  the  mode  of  payment  expressed  on  the  bill,"  whereas  in  • 
Buthna  Mudaliyar  v.  Arumuga  Mudaliyar  the  plaintiff's  case  was 
that  the  promissory  note  was  not  the  contract.  In  that  case  the 
plaintiff  sued  for  a  balance  of  principal  due  for  money  lent, 
with  interest  thereon  at  5  per  cent,  per  mensem.  His  case  was 
that  the  defendant,  being  indebted  to  him  on  a  promissory  note 
for  Rs.  500,  applied  to  him  for  a  further  loan  of  Rs.  1,500,  proposing 
to  lay  out  the  whole  amount  of  Rs.  2,000  in  the  performance  of  a 
contract  then  subsisting  between  himself  and  the  Madras  Railway 
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Company,  and  offering  to  give  plaintiff  a  share  in  such  contract: 
that  plaintiff  consented  to  lend  the  said  sum  payable  with  interest 
at  6  or  7  per  cent,  per  mensem,  in  lieu  of  becoming  a  partner,  and 
also  to  give  defendant  two  months'  previous  notice  on  requiring 
repayment  of  the  loan.  Defendant  objected  to  the  rate  of  interest, 
which  he  said  he  would  further  consider  on  his  return  to  Cuddapah ; 
but,  being  in  immediate  want  of  the  money,  proposed  to  borrow  it 
on  a  promissory  note.  Plaintiff,  accordingly,  on  the  13th  October 
1870,  lent  defendant  Rs.  1,500,  and  obtained,  in  lieu  of  the  note 
for  Rs  600,  which  was  returned,  a  promissory  note  for  Rs.  2,004 
payable  on  demand,  with  interest  at  12  per  cent,  per  annum,  which 
note,  plaintiff  alleged,  it  was  agreed  should  be  cancelled  on  receipt 
of  a  letter  from  the  defendant  fixing  the  rate  of  interest.  This  was 
denied  by  the  defendant.  Defendant  subsequently  wrote  two 
letters  to  plaintiff,  agreeing  to  pay  interest  at  5  per  cent, 
per  mensem,  and  plaintiff  endorsed  the  said  note  as  cancelled. 
Plaintiff  also  alleged  that  he  received  interest  at  the  rate  of  5  per 
cent,  per  mensem  for  two  months,  and  produced  a  witness  who 
deposed  to  that  effect.  This  the  defendant  denied.  Hollo  way,  J-i 
held  that  evidence  deliors  the  promissory  note  was  inadmissible  to 
show  the  rate  of  interest.  On  appeal,  Morgan,  C.  J.,  and  Kernan, 
J.,  held  that  the  evidence  was  admissible,  the  Chief  Justice 
observing,  "  1  take  the  law  to  be  that,  notwithstanding  a  paper 
writing  which  purports  to  be  a  contract  may  be  produced,  it  is 
still  competent  to  the  Court  to  find  upon  sufficient  evidence  that  this 
writing  is  not  really  the  contract.  And  the  risk  of  a  groundless 
defence  does  not  affect  the  rule  itself,  though  it  suggests  caution 
in  acting  on  it." 

In  a  suit  upon  a  hathchitta  the  Court,  having  regard  to  the  in* 
formal  nature  of  the  document  sued  upon,  allowed  evidence  to  be 
given  of  a  verbal  agreement  to  repay  the  amount  acknowledged, 
with  interest,  no  mention  having  been  made  as  to  interest  in  the 
hathchitta  itself.  Umesh  Ghunder  Baneya  v.  Mohini  Mohun  Das, 
9Cal.  L.  R.,  301. 

In  Pothi  Beddi  v.  Yesagudasivan,  I.  L.  R.,  10  Mad.,  94,  the  terms 
of  a  contract  to  repay  a  loan  with  interest  had  been  settled  and  the 
money  paid.  A  promissory  note  specifying  these  terms  was 
executed  later  in  the  day  by  defendant  and  given  to  plaintiff. 
This  note  was  not  stamped.  In  a  suit  brought  to  recover  the 
balance  of  the  loan  on  an  oral  contract  to  pay,  it  was  held  that  the 
contract  had  been  reduced  into  writing  and  that  as  the  unstamped 
note  was  not  receivable  in  evidence,  the  plaintiff's  claim  failed. 
See  too  Damodar  Jagannath  v.  Atmaram  Babaje,  I.  L.  R.,  12  Bom., 
443;  8.  A.  Ualli  v.  Garamalli  Fazal,  I.  L.  R„  14  Bom.,  102. 
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• 
Question  as  to  liquidated  damages  or  penalty.— In  Behary  Lol 
Doss  V.  Tej  Narain,  I.  L.  R.,  10  Cal.,  765,  a  suit  was  brought  on  a 
boncb  The  Court  held  that  the  sum  reserved  was  liquidated 
damages  and  not  a  penalty,  and  refused  to  allow  the  defendant  to 
give  evidence  that  the  plaintiff  had,  subsequent  to  execution, 
stated  that  the  claim  was  intended  to  operate  as  a  penalty. 

(2)  The  exclusion  refers  only  to  rights  and  liabilities  arising 
lUlder  the  Contract.— Sections  91  and  92  must  be  understood  as 
referring  only  to  civil  rights  or  liabilities  created  by  the  terms  of 
the  document  in  question.  A  party  to  a  document  may,  as  against 
another  party  to  it,  give  evidence  in  variation  of  its  terms,  if  the 
object  of  the  evidence  is  not  to  vary  any  right  or  liability  arising 
under  the  contract,  but  to  prove  some  independent  fact.  For 
instance,  where  the  question  was  whether  A  had  obtained  money 
from  B  on  false  pretences,  the  false  pretence  being  the  consider- 
ation for  a  partnership;  B  was  allowed  to  prove  that  the  false 
pretence  was  something  other  than  the  consideration  recited  in 
the  partnership  deed.  B,  v.  Adanwon,  2  Moody,  286;  Stephen's 
Digest,  Art.  92. 

Care  must  be  taken  to  distinguish  between  cases,  in  which  the  y 
transaction  itself  is  required  by  law  to  be  reduced  to  the  form  of  a 
document,  (and  which  fall,  therefore,  within  the  section)  and  cases 
of  which  the  law  merely  requires  a  documentary  record  to  be  kept, 
to  which  the  section  does  not  necessarily  apply.  "  So,"  observes 
Mr.  Taylor,  "  the  fact  of  birth,  baptism,  marriage,  death,  or  burial, 
may  be  proved  by  parol  testimony,  though  a  narrative  or  a  memo- 
randum of  these  events  may  have  been  entered  in  registers, 
which  the  law  requires  to  be  kept ;  for  the  existence  or  contents 
of  these  registers  form  no  part  of  the  fact  to  be  proved,  and  the 
entry  is  no  more  than  a  collateral  or  subsequent  memorial  of  that 
fact,  which  may  furnish  a  satisfactory  and  convenient  mode  of 
proof,  but  cannot  exclude  other  evidence,  though  its  non-produc- 
tion may  afford  grounds  for  scrutinizing  such  evidence  with  more 
than  ordinary  care. — TayL,  §  397.  So  also,  although  a  stamped 
receipt  is  provided  for  in  Section  27  of  the  Stamp  Act,  1869,  this 
would  not  prevent  the  production  of  other  evidence  of  the  payment 
in  question.  This  corresponds  with  the  English  law.  Bomber i  v. 
Cohen,  4  Bsp.,  213. 

Consideration  for  a  contract  may  be  proved  aliunde.— This 
will  not  preclude  proof  being  given  aliunde  of  the  consideration 
for  a  contract  where  no  mention  of  it  is  made  in  the  contract,  and 
where,  as  is  often  the  case,  it  is  necessary  to  prove  consideration 
in  order  to  support  the  validity  of  a  contract.    If  A  contracts 
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with  B,  the  consideration  which  leads  him  to  do  so  is  B's  contract 
with  him,  and,  if  this  has  not  been  reduced  to  writing,  there  is  no 
objection  to  its  being  proved  in  any  other  way.  This  is  the 
English  law.  "  If  no  consideration  is  stated  in  a  deed,  the  party 
will  be  allowed  to  prove  one  by  extrinsic  evidence :  and  if  the 
deed  is  expressed  to  be  made  "  for  divers  good  considerations"  it 
may  be  averred  and  proved  by  parol  that  the  bargainee  gave 
money  for  his  bargain.  Lord  Eldon's  judgment.  Peacock  v.  Monk, 
1  Ves.  Sen.,  126,  at  page  127. 

(3)    "  Wills  admitted  to  Probate  in  British  India."— The*- 
words  were  substituted  by  the  amending  Act  XVIII  of  187&for 
"  Wills  under  the  Indian  Succession  Act,"  as  the  latter  wording 
would  have  excluded  Wills  proved  previous  to  the  passing  of  Art 
X  of  1865  from  the  benefit  of  the  section,  and  there  was  a  diver- 
gence of  opinion  in  the  Courts  as  to  the  effect  of  probate  in  the 
case  of  such   Wills.    The  amendment  would  have   been    more 
complete  if  it  had  extended  to  probates  granted  by  the  English 
Courts.    Such  probates  would,  however,  appear  to  be  admissible 
for  the  purpose  of  proving  a  Will  under  Sections  74  and  77. 

"  Porbate." — By  Section  3,  of  the  Indian  Succession  Act,  "  *  Pro- 
bate* means  the  copy  of  a  Will  certified  under  the  seal  of  the  Court 
of  competent  jurisdiction,  with  a  grant  of  administration  to  the 
estate  of  the  testator."  Part  29  (Sections  179  to  189  both  in- 
clusive and  191  to  199  both  inclusive)  and  so  much  of  Part  30  and 
31  of  Act  X  of  1865  as  relates  to  grants  of  Probates  and  letters  of 
Administration  with  the  Will  annexed,  amongst  other  parts  of  the 
said  Act,  were  extended  to  the  Wills  of  Hindus,  Ac,  by  Act  XXI 
of  1870.  The  power  of  granting  and  revoking  probates  is  vested 
in  the  District  Judge  in  all  cases  within  his  District  (s.  235,  et  seq.) 
"  District  Judge"  is  defined  by  Section  3  to  mean  "  the  Judge  of 
a  Principal  Civil  Court  of  original  jurisdiction."  The  effect  of 
the  Hindu  Wills  Act,  XXI  of  1870,  is  to  make  the  probate  of  a 
Will  evidence  of  the  Will  against  all  persons  interested  under  the 
Will.     Brajanath  Dey  Sirkar  v.  Anandamayi  Dasi,  8  B.  L.  R.t  208. 

By  Section  208,  of  the  Indian  Succession  Act,  if  a  Will  has  been 
lost  since  the  testator's  death,  or  has  been  destroyed  by  wrong  or 
accident,  and  not  by  any  act  of  the  testator,  probate  may  be 
granted  of  a  copy  of  the  draft,  if  such  has  been  preserved. 

By  section  209,  if  a  Will  has  been  destroyed  or  lost,  and  no  copy 
has  been  made,  nor  the  draft  preserved,  probate  may  be  granted  of 
its  contents  if  they  can  be  established  by  evidence. 

The  words  "  since  the  testator's  death"  in  Section  208  appear  to 
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exclude  cases  of  loss  before  the  testator's  death ;  but  Section  209 
has  no  such  restriction,  and  the  intention  must  have  been  to  allow 
secondary  evidence  in  all  cases  in  which  the  non-production  of  the 
Will  was  sufficiently  accounted  for.  Of  course,  if  the  loss  of  the 
Will  came  to  the  testator's  knowledge,  and  he  took  no  steps  to 
replace  it,  it  would  be  evidence  of  an  intention  to  die  intestate. 
Where  the  Will  is  in  the  possession  of  a  person,  out  of  the  province, 
who  has  refused  or  neglected  to  deliver  it  up,  but  a  copy  has  been 
transmitted  to  the  executor,  and  it  is  necessary  in  the  interests  of 
the  estate  that  probate  be  granted  forthwith,  probate  may,"  under 
Section  210  of  the  Indian  Succession  Act,  be  granted  upon  the 
copy,  limited  as  provisional  until  the  Will  or  an  authenticated  copy 
be  produced. 

(4)    Contracts,  Ac.,  contained  in  one  or  more  documents.— 

When  a  contract  is  completed  through  a  broker,  the  ordinary  course 
is  for  him  to  sign  an  entry  in  his  book,  as  common  agent  of  the 
seller  and  buyer,  and  to  send  a  '  bought  note '  to  the  buyer,  and  a 
4  sold  note '  to  the  seller.  Some  doubts  have  been  expressed  in  the 
English  Courts  as  to  what,  in  such  a  case,  is  the  document  contain- 
ing the  contract.  On  some  occasions  it  has  been  held  that  the 
broker's  signed  entry  is  the  original  contract,  and  the  bought  and 
sold  notes  only  copies  of  it :  in  others  it  has  been  found  as  a  fact 
that  by  the  custom  of  trade  the  bought  and  sold  notes  constituted 
the  contract. — See  note  (1.)  Apart  from  such  a  custom,  however, 
the  authority  of  the  English  Courts  is  against  treating  the  bought 
and  sold  notes  as  the  final  contract.  Pitts  v.  Beckett,  13  M.  &  W., 
743,  at  page  746.  "  The  bought  and  sold  notes  are  prima  facie  > 
evidence  of  the  contract  between  the  parties :  but  they  are  not 
necessarily  the  real  contract.  It  is  still  competent  to  the  defend- 
ant to  show  that  they  were  not  the  contract.  The  plaintiff  has  to 
prove  not  only  that  they  were  signed,  but  that  they  were  signed  as 
the  contract  between  the  parties.  Per  Wilde,  B.,  in  RoggnjrJEkuittey, 
32  L.  J.,  Ex.,  241.     See  also  Cowis  v.  Bernfry,  3  Moore's  I.  A.,  448. 

The  Calcutta  High  Court  has  held  that,  where  a  contract  of  sale 
is  effected  through  a  broker,  who  sends  bought  and  sold  notes  to 
the  buyer  and  seller,  the  fact  that  the  bought  and  sold  notes  did 
not  agree  and  were  not  returned  by  the  parties  is  not  positive 
evidence  that  the  parties  did  not  agree.  The  contract  was  made 
before  the  notes  were  written,  and  the  notes  were  sent  by  the  broker 
to  his  principals  merely  by  way  of  information :  and  the  plaintiff 
is  entitled  to  give  parol  evidence  of  the  terms  of  the  contract. 
Clarion  v.  Shaw,  9  B.  L.  R.,  245. 

In  Jadu  Rai  v.  Bhubataran  Nundey,  I.  L.  B.,  17  Cal.,  173,  in  an 
action  on  a  contract  contained  in  bought  and  sold  notes  for  the 


Digitized  by  VjOOQ IC 


246  BX0LU8I0N  OF  OBAL  BY  DOCUMKNTAfcY   EVIDENCE.  [CH.  VI, 

delivery  of  certain  goods,  the  defendant  sought  to  show  by  oral 
evidence  that  the  contract  was  for  conditional  delivery.  It  was 
held  however  that  such  evidence  was  inadmissible. 

(5)  More  originals  than  one.— See  Section  62,  Explanation  1. 

(6)  Faet  of  existence  of  Contract  may  be  proved  orally.— The 
section  applies  only  to  evidence  given  in  proof  of  the  terms  of  a  con- 
tract and,  therefore,  the  fact  of  there  being  a  contract  may  be  proved 
orally  though  it  has  been  reduced  to  writing :  e.g.,  as  between  land- 
lord and  tenant,  the  fact  of  the  tenancy,  though  there  is  a  lease, 
but  not  whether  any,  or  what  rent  was  due. — Tayl.t  §  401.  This 
distinction  iB  of  considerable  importance  in  cases  where  questions 
are  raised  as  to  the  admissibility  of  oral  evidence  of  contract* 
recited  in  documents,  which  are  themselves  inadmissible  in  evidence 
under  the  Stamp  or  Begistration  Acts.  In  Blackwell  v.  M'Namgk- 
tan,  1  Q.  B.,  127,  a  certificate  "  that  Mr.  McNaughtan  has  in  his 
cellar,  belonging  to  Mrs.  Hartley,  that  is  paid  for,  twelve  dozen  of 
portwine,"  was  objected  to  on  the  ground  that  it  ought  to  have  had 
an  agreement  stamp.  The  objection  was  overruled  on  the  ground 
that  "  the  certificate  was  not  proof  of  a  contract,  but  proof  of  an 

*    independent  fact,  from  which,  among  others,  a  contract  may  be 
inferred,  if  the  case  were  sufficiently  made  out."    In  Kedamath 
Dutt  v.  Shamloll  Khettry,  11  B.  L.  B.,  405,  the  defendant  deposited 
certain  title-deeds  with  the  plaintiff  as  security  for  the  repayment 
of  Bs.  1,200  lent  him  by  the  plaintiff,  at  the  time  when  the  deposit 
was  made.    On  the  same  day,  the  defendant,  by  way  of  further 
security,  gave  to  the  plaintiff  a  promissory  note  for  the  amount  of 
the  loan,  and  endorsed  thereon  the  following  memorandum : — "  For 
the  repayment  of  the  loan  of  Bs.  1,200  and  the  interest  due  thereon 
of  the  within  note  of  hand,  I  hereby  deposit  with  the  plaintiff,  as  a 
collateral  security  by  way  of  equitable  mortgage,  title-deeds  of  my 
property/'  Ac.    An  objection  was  taken  to  the  reception  of  this 
document  on  the  ground  that  it  was  not  registered,  and  that  as  it 
contained  the  terms  of  the  contract  of  deposit,  oral  evidence  of 
those  terms  could  not  be  admitted.    The  Court  held  that  the  docu- 
ment was  not  one  requiring  registration,  and,  on  the  subject  of  the 
admissibility  of  oral  evidence  of  its  contents,  Couch,  C.  J.,  in  de- 
livering the  judgment  of  the  Court,  observed,  (page  412,)  "  If  this 
memorandum  was  of  such  a  nature  that  it  could  be  treated  as  a 
contract  for  the  mortgage,  and  what  the  parties  considered  to  be 
the  only  repository  and  appropriate  evidence  of  their  agreement, 
it  would  be  the  instrument  by  which  the  equitable  mortgage  was 
created,  and  would  come  within  Section  17  of  the  Begistration  Act. 
But  it  was  not  a  writing  of  that  character.    As  I  have  said,  the 
equitable  mortgage  was  created  by  the  agreement  which  was  evi* 
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denced  by  the  loan  and  the  deposit  of  the  title-deeds :  the  pro- 
missory note,  whether  given  either  at  the  same  time  or  some 
hours  afterwards,  in  pursuance  of  the  understanding  between  the 
parties,  was  evidence  of  the  terms  upon  which  the  loan  was  made, 
tn».,  that  the  interest  should  be  at  the  rate  of  24  per  cent.  But  as 
regards  the  contract  between  the  parties,  if  there  had  been  no 
memorandum  at  all  on  the  promissory  note,  there  would  have  been  a 

complete  equitable  mortgage It  is  not  by  the  memorandum  that 

the  Court  takes  the  agreement  on  the  mortgage  to  be  proved,  but 
by  the  deposit  of  the  deeds,  and  this  is  no  more  than  a  piece  of 
evidence  showing  the  fact  of  the  deposit  which  might  be  proved  by 
any  other  evidence.  The  memorandum  heed  not  have  been  pro- 
duced  On  the  ground  therefore  that  this  was  not  a  writing 

which  the  parties  had  made  as  the  evidence  of  their  contract,  but 
only  a  writing  which  was  evidence  of  the  fact  from  which  the  con- 
tract was  to  be  inferred,  I  think  it  does  not  come  within  the  des- 
cription of  documents  in  the  17th  section  of  the  Registration  Act." 
In  Ihcarkanath  Mitter  v.  Sarat  Kumari  Don,  7  B.  L.  R.,  55,  there 
was  nothing  to  connect  the  debt  with  the  deposit  of  the  title-deeds 
except  a  letter  which  was  written  after  the  debt  had  been  incurred 
and  was  sent  with  the  title-deeds.  Phear,  J.;  therefore,  held  that 
the  letter  created  a  charge  on  land  and  required  registration,  with- 
out which  it  could  not  be  received  in  evidence ;  he  observed  (page 
57),  "This  is  not  a  case  in  which  the  charge  on  land  is  implied 
from  the  deposit  of  the  deeds  themselves,  neither  is  it  a  case  where 
the  charge  or  the  equitable  mortgage  is  made  expressly  by  parol. 
But  it  is,  as  I  understand  the  plaint  itself,  a  case  where  the  basis 
of  the  plaintiff's  claim  is  a  written  document  signed  by  the  owner 
of  the  property,  and  it  appears  to  me  that  the  document,  and 
nothing  else,  creates  the  charge." 

On  the  same  point  Mr.  Taylor  says :  "  So,  if  the  fact  of  the  occu- 
pation of  land  is  alone  in  issue,  without  respect  to  the  terms  of  the 
tenancy,  this  fact  may  be  proved  by  any  competent  parol  evidence, 
such  as  payment  of  rent,  or  the  testimony  of  a  witness,  who  has 
seen  the  tenant  occupy,  notwithstanding  it  appears  that  the  occu- 
pancy was  under  an  agreement  in  writing;  and  where  a  tenant 
holds  land  under  written  rules,  but  the  length  of  his  term  is  agreed 
on  orally,  the  landlord  need  not  produce  these  rules  in  an  action  of 
trespass  under  a  plea  denying  his  possession,  because  such  plea  only 
renders  it  necessary  for  the  plaintiff  to  prove  the  extent  of  the 
tenant's  term,  which,  having  been  agreed  to  by  parol,  does  not 
depend  upon  the  written  rules.  The  fact  of  partnership  may  also 
be  proved  by  parol  evidence  of  the  acts  of  the  parties,  without  pro- 
ducing the  deeds  •,  and  the  fact  that  a  party  has  agreed  to  sell  goods 
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on  commission  may  be  established  by  oral  testimony,  though  the 
terms  respecting  the  payment  of  the  commission  have  been  reduced 
into  writing."—  Tayl,  §  405. 

The  rule  laid  down  in  this  section  applies  to  cases  in  *hich  par- 
ties agree  orally  to  abide  by  the  terms  of  a  written  agreement:  e.g^ 
if  a  landlord  agrees  by  parol  with  his  tenant  to  hold  on  the  terms 
of  a  former  lease  made  between  the  landlord  and  a  stranger,  he 
cannot  sue  on  the  contract  without  producing  the  lease.  Turnery. 
Power,  7  B.  &  C,  625. 

Illustrations  (d)  and  (e)  give  examples  of  matters,  the  mention  of  ' 
which  in  a  document  does  not  preclude  their  proof  aliunde;  in ffj 
because  the  fact  mentioned,  i.e.,  A's  having  paid  the  price  of  lift 
other  indigo  was  not  one  of  the  terms  of  the  contract :  in  (e)  because 
a  memorandum  of  receipt  is  not  a  "  contract,  grant,  or  disposition 
of  property,"  and,  therefore,  no  mention  of  any  fact  in  a  receipt 
interferes  with  its  being  proved  in  any  other  manner. 

As  to  the  mode  of  stopping  oral  evidence  of  contracts  so  reduced 
to  writing,  and  as  to  the  course  to  be  pursued  where  oral  evidence 
is  tendered  of  the  contents  of  a  document,  see  po$t,  Section  144. 

(7)  Oral  evidence  of  payment  is  not  excluded  by  written 
receipt.—"  A  receipt  for  sums  paid  in  part  liquidation  of  a  bond 
hypothecating  immovable  property  must  be  registered  under  the 
provisions  of  Section  17  of  Act  VIII  of  1871  [now  Act  III  of  1877] 
to  render  it  admissible  as  evidence  under  Section  49  of  the  said 
Act.  Under  illustration  (e),  Section  91,  of  Act  I  of  1872,  such  pay- 
ments may  nevertheless  be  proved  by  parol  evidence,  which  is  not 
excluded  owtngto  the  inadmissibility  of  the  documentary  evidence." 
Dalip  Sing  v.  Durga  Prasad,  I.  L.  R.,  1  All.,  442. 

92.  When  the  terms  of  any  such  contract,  grant 
or  other  disposition  of  property,  or  any  matter  re- 
quired by  law  to  be  reduced  to  the  form  of  a  docu- 
ment(1)  have  been  proved  according  to  the  last  sec- 
tion, no  evidence  of  any  oral  agreement  or  statement 
shall  be  admitted  as  between  the  parties(2)  to  any 
such  instrument  or  their  representatives  in  interest, 
for  the  purpose  of  contradicting,  varying,  addiugto, 
or  subtracting  from,  its  terms : 

Proviso  (1). — Any  fact  may  be  proved  which 
'would  invalidate  any  document,  or  which  would 
entitle  any  person  to  any  decree  or  order  relating 
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thereto;  such  as  fraud,  intimidation,  illegality,  want 
of  due  execution,  want  of  capacity  in  any  contract- 
ing party,  want  or  failure  of  consideration,  or  mis- 
take in  Jact  or  law.<8) 

Proviso  (2). — The  existence  of  any  separate  oral 
agreement  as  to  any  matter  on  which  a  document  is 
silent,  and  which  is  not  inconsistent  with  its  terms, 
may  be  proved.  (4>  In  considering  whether  or  not 
this  proviso  applies,  the  Court  shall  have  regard  to 
the  degree  of  formality  of  the  document. 

Proviso  (3). — The  existence  of  any  separate  oral 
agreement,  constituting  a  condition  precedent  to  the 
attaching  of  any  obligation  under  any  such  contract, 
grant  or  disposition  of  property,  may  be  proved.<5) 

Proviso  (4). — The  existence  of  any  distinct  subse- 
quent oral  agreement*6*  to  rescind  or  modify  any 
such  contract,  grant  or  disposition  of  property,  may 
be  proved,  except  in  cases  in  which  such  contract, 
grant  or  disposition  of  property  is  by  law  required 
to  be  in  writing,  or  has  been'  registered  according 
to  the  law  in.  force  for  the  time  being  as  to  the 
registration  of  documents. 

Proviso  (5). — Any  usage  or  custom  by  which  in- 
cidents, not  expressly  mentioned  in  any  contract, 
are  usually  annexed  to  contracts  of  that  description, 
may  be  proved  :  Provided  that  the  annexing  of  such 
incident  would  not  be  repugnant  to,  or  inconsistent 
with,  the  express  terms  of  the  contract.(7) 

Proviso  (6). — Any  fact  may  be  proved  which  shows 
in  what  manner  the  language  of  a  document  is  relat- 
ed to  existing  facts.(8) 

Illustrations, 
(a)    A  policy  of  insurance  is  effected  on  goods  "  in  ships  from 
Calcutta  to  London/'    The  goods  are  shipped  in  a  particular  ship 
which  is  lost.    The  fact  that  that  particular  ship  was  orally  except- 
ed from  the  policy,  cannot  he  proved. 

33 
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(b)  A  agrees  absolutely  in  writing  to  pay  B  Be.  1,000  on  the  1st 
March,  1873.  The  fact  that,  at  the  same  time,  an  oral  agreement 
was  made  that  the  money  should  not  be  paid  till  the  31st  March, 
cannot  be  proved. 

(c)  An  estate  called  '  the  Bampore  tea  estate'  is  sold  by  a  deed 
which  contains  a  map  of  the  property  sold.  The  fact  that  land  not 
included  in  the  map  had  always  been  regarded  as  part  of  the  estate 
and  was  meant  to  pass  by  the  deed,  cannot  be  proved. 

(d)  A  enters  into  a  written  contract  with  B  to  work  certain 
mines,  the  property  of  B,  upon  certain  terms.  A  was  induced  to 
do  so  by  a  misrepresentation  of  B's  as  to  their  value.  This  feci 
may  be  proved. 

(e)  A  institutes  a  suit  against  B  for  the  specific  performance  of 
a  contract,  and  also  prays  that  the  contract  may  be  reformed  as  to 
one  of  its  provisions,  as  that  provision  was  inserted  in  it  by  mis- 
take. A  may  prove  that  such  a  mistake  was  made  as  would  by  law 
entitle  him  to  have  the  contract  reformed. 

(/)  A  orders  goods  of  B  by  a  letter  in  which  nothing  is  said  as 
to  the  time  of  payment,  and  accepts  the  goods  on  delivery.  B  sues 
A  for  the  price.  A  may  show  that  the  goods  were  supplied  on 
credit  for  a  term  still  unexpired. 

(g)  A  sella  B  a  horse  and  verbally  warrants  him  sound.  A  gives 
B  a  paper  in  these  words :  '  Bought  of  A  a  horse  for  Bs.  500.'  B 
may  prove  the  verbal  warranty. 

(&)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which  is  written 
— 'Booms,  Bs.  200  a  month.'  A  may  prove  a  verbal  agreement 
that  these  terms  were  to  include  partial  board 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped  agree- 
ment drawn  up  by  an  attorney  is  made  between  them.  It  is  silent 
on  the  subject  of  board.  A  may  not  prove  that  board  was  included 
in  the  terms  verbally. 

(i)  A  applies  to  B  for  a  debt  due  to  A  by  sending  a  receipt  for 
the  money.  B  keeps  the  receipt  and  does  not  send  the  money.  In 
a  suit  for  the  amount,  A  may  prove  this. 

(j)  A  and  B  make  a  contract  in  writing  to  take  effect  upon  the 
happening  of  a  certain  contingency.  The  writing  is  left  with  B, 
who  sues  A  upon  it.  A  may  show  the  circumstances  under  which 
it  was  delivered. 

JXTote 
(1)    Prescribed  form  and  matter.— A  matter  required  by  law  to 
be  reduced  to  the  form  of  a  document  must,  in  order  to  be  admis- 
sible, be  so  reduced  in  the  form  and  manner  prescribed.    Tke 
Empress  v.  Mayadeb  Qossami,  I.  L.  B.,  6  Oal.,  762! 
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In  Cowcuji  Buttonji  LimboowaUav.  Burgorji  Rustomji  Limboowatta, 
I.  L.  E.,  12  Born.,  335,  where  the  executors  of  a  partner  of  a  firm 
had  executed  a  release  to  the  surviving  partners  upon  certain  terms 
agreed  to  in  writing,  oral  evidence  of  a  further  promise  to  give  the 
executors  something  beyond  the  terms  of  the  release  was  held 
inadmissible. 

(2)  The  words  "  between  the  parties"  mean  the  parties  to  both 
sides  of  a  deed ;  so  that  in  a  dispute  between  them  one  of  them  is 
not  precluded  from  giving  oral  evidence  to  show  that  the  deed  did 
not  truly  represent  the  facts.  Mulchand  Madko  v.  Ram,  I.  L.  R., 
10  All.,  421. 

(3)  Any  fact  may  be  proved  which  would  invalidate  a  docu- 
ment.— This  is  in  accordance  with  English  law,  which  allows  evi- 
dence to  be  given  in  variance  of  the  terms  of  a  contract  to  show  that, 
though  no  illegality  is  apparent  on  the  face  of  it,  the  transaction  was 
really  unlawful  and  the  agreement  consequently  void.  A  party  may 
be  precluded  from  setting  up  his  own  fraud,  see  note  to  Section  44 ; 
but  a  defendant,  sued  on  a  bond,  may  plead  that  it  was  given  by 
him  for  an  illegal  and  corrupt  consideration.  Collins  v.  BUmtern, 
1  Smith's  L.  C,  398,  (9th  Edn.)  In  Anapchand  Hemchand  v. 
Ghampsi  Ugerchand,  I.  L.  R.,  12  Bom.,  585,  oral  evidence  was  ad- 
mitted to  prove  that  a  written  agreement  was  really  a  wagering 
contract,  and  therefore  null  and  void.  In  a  case  of  fraudulent 
misleading  with  respect  to  property  pledged,  the  fraudulent  parties 
were  held  by  the  Judicial  Committee  to  be  estopped  by  their  acts 
from  setting  up,  as  against  a  third  person,  the  mortgagor,  the 
object  of  their  fraud  and  a  stranger  to  the  agreement,  the  illegality 
of  the  agreement.  Nawab  Sidhee  Nuzur  Ally  Khan  v.  Rajah  Ojood- 
hyram  Khan,  10  Moore's  I.  A.,  540 ;  approved  of  in  Byjnath  Loll  v. 
Ramoodeen  Chowdry,  L.  R.,  1 1.  A.,  106. 

In  Bandpa  v.  Sundardas  Jagjivanda^  I.  L.  R.,  6  Bom.,  333,  the  7 
defendant  admitted  the  execution  of  a  deed  of  sale,  but  alleged 
that,  contemporaneously  with  it,  he  entered  into  an  oral  agreement 
with  the  vendee  that  the  deed  was  to  be  merely  a  security  for  the 
payment  of  a  certain  sum  of  money  by  the  defendant  to  the  vendee, 
and  that  a  large  portion  of  the  sum  so  secured  had  already  been 
paid  to  the  vendee.  On  special  appeal  the  High  Court  held  that, 
as  the  alleged  agreement  was  wholly  inconsistent  with  the  terms 
of  the  deed  of  sale,  evidence  to  prove  such  agreement  was  excluded 
by  this  section.  Upon  the  argument  as  to  fraud,  Westropp,  C.  J., 
observed  as  follows,  (page  338),  "  The  defendants  do  not  contend 
that  they  supposed  the  deed  of  sale,  when  they  executed  it,  to  be 
other  than  what  it  purports  to  be  j  but  they  say  it  is  modified  by 
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the  contemporaneous  oral  agreement,  and  it  has  been  argued  for 
them  that  it  is  a  fraud  cm  the  part  of  Haridis  to  treat  the  deed  of 
sale  as  such  ;  bat  that  would  not  be  a  contemporaneous  but  a  subse- 
quent fraud,  or  rather  a  breach  of  the  oral  contract ;  and,  if  we 
were  to  hold  that  to  be  such  fraud  as  is  contemplated  bj  the  first 
proviso  to  Section  92,  we  should  be  rendering  that  section  nuga- 
tory ;  for,  in  every  case  in  which  a  party  stood  upon  the  written 
contract,  and  declined  to  act  upon  the  alleged  oral  contract,  fraud 
might  be  equally  imputed,  and  the  apparent  object  of  the  section,—, 
vi».,  the  discouragement  of  perjury — would  be  frustrated." 

In  letters  Patent  Appeal  1953  of  1881,  Garth,  C.  J.  and  Hitter,  J  J 
held  that  it  was  open  to  the  parties  to  a  document,  purporting  on 
the  face  of  it  to  be  an  absolute  conveyance,  to  show  by  the  subse- 
quent conduct  of  the  parties  and  circumstances  of  the  case,  though 
not  by  direct  evidence  of  a  contemporaneous  oral  agreement,  that 
it  was  merely  a  mortgage.    They  relied  on  a  decision  by  West,  J., 
(I.  L.  R.,  4  Bom.,  594),  and  a  Full  Bench  Ruling  of  the  Bengal 
Court,  5  W.  R.,  68.    It  was  otherwise  held  in  I.  L  R,  5  Cal.,  300; 
S.  C,  4  Cal.,  419.    The  ruling  in  1953  of  1881  was  followed  by  Cun^ 
ninghamand  McLean,  J. J.,  in  R.  A.,  2280  of  1881. 

Fraud.— It*  Kashinath  Ohukerbati  v.  Brondabun  Chukerbaii,  I.  L.R^ 
10  Cal.,  649,  a  defendant  was  allowed  to  show  that  a  Eabuliat  had 
been  fraudulently  executed  with  a  view  to  enabling  the  plaintiff  to 
obtain  a  higher  price  for  the  land,  and  that  there  had  never  been 
any  intention  that  defendant  should  be  paid  under  the  Kabuliat. 

For  cases  in  which  a  defendant  was  allowed  to  show  that  the  con- 
sideration was  different  from  that  recited  in  the  contract,  see  LaH 
Hunmai  Lahai  v.  Lleioellen,  1.  L.  R.,  11  Cal.,  486.  Hakam  Ghand  v. 
Hircdal,  I.  L.  R.,  3  Bom ,  159 ;  Vasudeva  v.  Narammma,  I.  L.  R., 
5  Mad.,  6  ;  Kumara  v.  Srinivaea,  I.  L.  R.,  11  Mad.,  213. 

Mistake  —So  also  extrinsic  evidence  is  permissible  to  show  that 
certain  words  in  a  contract  must,  from  the  circumstances  of  the 
case,  have  been  inserted  by  mistake.  Thus,  where  a  charterparty 
was  dated  February  6th,  and  contained  a  covenant  that  a  ship 
should  sail  on  February  12th,  evidence  was  admitted  to  show  that 
in  fact  the  charterparty  was  not  signed  till  March  15th,  and  that, 
consequently,  the  stipulation  as  to  the  ship  sailing  on  February  12th, 
could  have  formed  no  part  of  the  contract.  Hall  v.  Cazenove, 
4  East.,  477.  As  to  the  application  of  the  rule  in  the  case  of  Wills ; 
parol  evidence  is  admissible  to  prove  that  a  Will  was  executed  on 
a  date  other  thanthat  which  appears  upon  the  face  of  it.  Seffdt 
v.  Bsffell,  L.  R.,  1  P.  &  D.,  139. 

But,  where  a  codicil  had  been  read  over  to  a  capable  testatrix 
and  duly  attested  by  her,  the  Court  refused  to  exclude  from  pto- 
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bate  certain  words  inserted  in  it,  and  which  were  not  in  accordance 
with  the  instructions  given  by  her  to  her  solicitor,  nor  were  con- 
tained in  the  draft  codicil  which  had  been  read  over  to  and  approved 
by  her,  although  such  words  were  sworn  by  the  solicitor  who  pre- 
pared the  codicil  to  have  bean  inserted  without  any  instructions 
from  her  and  by  his  inadvertence.  Guardhouse  v.  Blackburn,  L.  R., 
1  P.  &  D.,  109.  See  judgment  of  Sir  J.  P.  Wilde  on  the  general 
principles  regulating  such  matters,  page  113,  and  Fulton  v.  Andrew, 
L.  R.,  7  H.  of  L.,  448. 

In  the  Exchequer  Chamber  it  has  been  held  that,  where  a  party 
bad  specially  stipulated  that  he  was  acting  as  agent  for  another, 
and  had  signed  as  such  agent  for  his  absent  principal  named,  he 
was  at  liberty  to  show,  by  way  of  equitable  defence,  that  the  agree- 
ment, which  had  been  drawn  up  in  such  terms  as  to  make  him 
personally  liable,  was  so  written  by  mistake  and  did  not  express 
the  real  contract.  Wake  v.  Harrop,  30  L.  J.,  Ex.,  (N.  S.)  273; 
31  L.  J.,  Ex.,  (N.  S.)  451. 

Similarly,  in  Lyall  v  Edwards,  6  H.  &  N.,  337,  relief  was  given 
because  the  release  in  terms  included  more  than  the  parties  could 
have  intended,  inasmuch  as  one  claim,  covered  by  the  terms  of  the 
release,  had  not  come  to  the  releasing  party's  knowledge.  But 
where  the  parties  know  the  effect  of  a  document  and  strive  to 
obviate  that  effect  by  a  contemporaneous  oral  agreement,  the  writ- 
ten agreement  can  alone  be  looked  to. 

As  to  cases  in  which  a  Court  of  Equity  will  allow  mistake  to  bo 
shown  without  reforming  the  agreement,  see  Sugden's  Vendors  and 
Purchasers,  10th  edition,  p.  224,  Sections  18, 20  &  24. 

In  Vorley  v.  Barrett,  26  L.  J.,  C.  P.,  1,  an  action  against  a  surety, 
the  defendant  pleaded  that  the  plaintiff  had,  without  the  defend- 
ant's consent,  released  the  surety.  To  this  it  was  replied  that  the 
agreement,  by  which  it  was  alleged  that  the  principal  debtor  was 
released,  was  worded  by  mistake  so  as  to  include  the  present  claim, 
and  that  the  plaintiff  did  not  otherwise  discharge  the  debtor,  and 
that  the  true  agreement  was,  in  all  respects,  performed.  This  was 
held  a  good  defence. 

As  to  the  circumstances  under  which  mistake,  fraud,  want  of 
capacity  in  a  contracting  party  or  want  of  consideration  will  avoid 
a  contract,  see  Contract  Act  IX  of  1872,  Sections  20—22. 

A  man  cannot  both  approbate  and  reprobate  the  same  trans- 
action.— A  party  impugning  a  document  cannot  affirm  one  part 
of  the  transaction  and  disaffirm  the  rest.  "  The  rules  of  evidence, 
and  the  law  of  estoppel,"  it  was  observed  by  the  Privy  Council,  in 
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Shah  Ma  khun  Lai  v.  Baboo  Sree  Kuhen  Singh,  12  Moore's  L  A.,  157, 
"  forbid  any  addition  to,  or  variation  from,  deeds  or  written  con- 
tracts. The  law,  however,  furnishes  exceptions  to  its  own  salutary 
protection ;  one  of  which  is,  when  one  party,  for  the  advancement 
of  justice,  is  permitted  to  remove  the  blind  which  hides  the  real 
transaction;  as  for  instance,  in  cases  of  fraud,  illegality,  and 
redemption,  in  such  cases  the  maxim  applies  that  a  man  can- 
not both  affirm  and  disaffirm  the  same  transaction,  show  its  true 
nature  for  its  own  relief,  and  insist  on  its  apparent  character  to 
prejudice  his  adversary.  This  principle,  so  just  and  reasonable 
in  itself,  and  often  expressed  in  the  terms  that  you  cannot  both 
approbate  and  reprobate  the  same  transaction,  has  been  applied  bj 
their  Lordships  in  this  Committee  to  the  consideration  of  In&an 
appeals,  as  one  applicable  also  in  the  Courts  of  that  country,  which 
are  to  administer  justice  according  to  equity  and  good  conscience. 
The  maxim  is  founded  not  so  much  on  any  positive  law  as  on  the 
broad  and  universally  applicable  principles  of  justice.  The  case  of 
Forbes  v.  Ameeroonusa  Begum,  10  Moore's  I.  A.,  356,  furnishes  one 
instance  of  this  doctrine  having  been  so  applied,  where  it  is  said 
in  the  judgment  of  their  Lordships : — '  The  respondent  cannot  both 
repudiate  the  obligations  of  the  lease,  and  claim  the  benefit  of  it'0 

The  effect  of  this  proviso  and  Illustration  (e)  is  somewhat  to 
extend  the  rule  of  the  English  Courts  of  Equity,  according  to  which 
a  suitor  asking  for  specific  performance  cannot  set  up  the  plea  that 
part  of  the  agreement  was  inserted  by  mistake,  though  a  defend- 
ant, resisting  specific  performance,  could  do  so. 

(4)  When  separate  oral  agreement  may  be  proved*— The 
ground  on  which,  in  certain  cases,  evidence  of  a  separate  oral  agree- 
ment may  be  admitted,  is  that  the  written  agreement  did  not,  and 
was  not  intended  to  include  the  entire  contract;  oral  evidence  may 
then  be  given  of  those  parts  of  it,  for  which  the  document  did  not 
provide.  Guddalur  Buihna  Mudaliyar  v.  Kunnaitur  Ar***Q* 
Mudaliyar,  7  Wad  H.  (T.  R..  189.  In  jbrey  v.  Cru*.  L.  R..  &  fi.  P37, 
to  an  action  by  the  payee  against  the  drawer  of  a  bill  of  exchange 
payable  twelve  months  after  date  the  defendant  pleaded  that  be 
drew  the  bill  and  delivered  it  to  the  plaintiff  for  the  accommodatios 
of  the  acceptor  and  as  surety  for  him ;  that,  at  the  time  the  defend- 
ant so  drew  and  delivered  the  bill  to  the  plaintiff,  it  was  agreed 
between  the  plaintiff  and  defendant  and  the  acceptor  that  the  accep- 
tor should  deposit  with  the  plaintiff  certain  securities,  to  be  held  by 
the  plaintiff  as  security  for  the  due  payment  of  the  bill,  and  that*  in 
case  the  bill  should  not  be  duly  paid,  the  plaintiff  should  sell  tbe 
securities  and  apply  the  proceeds  in  liquidation  of  the  bift*^ 
that,  until  the  plaintiff  should  have  so  sold  the  securities,  the 
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defendant  should  not  be  liable  to  be  sued  on  the  bill.  The  plea 
then  went  on  to  aver  that  the  securities  were  deposited  with  the 
plaintiff  by  the  acceptor,  but  that  the  plaintiff  had  not  sold  but 
still  held  them.  It  was  held,  that  oral  evidence  of  the  agreement 
alleged  in  the  plea  was  not  admissible,  inasmuch  as  it  contradicted 
or  varied  the  express  written  contract  on  the  face  of  the  bill. 

In  Ram  Baksh  v.  Durgan,  I.  L.  R.,  9  AIL,  392,  oral  evidence  to   . 
show  the  provision  made  for  the  means  by  which  instalments  due 
under  a  bond  were  to  be  paid  was  held  admissible  on  the  ground 
that  it  did  not  detract  from,  add  to,  or  vary,  the  original  agreement. 

In  Antee  Singh  v.  Ajudhia  Sahu,  I.  L.  R.,  9  All.,  249,  oral  evi-  • 
dence  was  admitted  to  show  that  the  plaintiff  who  was  entitled  to 
interest  under  a  bond  had  agreed  in  a  subsequent  Jamog  to  take 
rents  instead. 

In  another  case  Hill  v.  Wilson,  L.  R.,  8  Ch.  888,  A,  being  sued  on 
a  promissory  note,  set  up  the  story,  that  his  wife's  uncle,  having 
lent  him  £500  and  intending  to  deduct  it  from  the  legacy  which 
he  intended  to  leave  to  the  defendant's  wife  at  his  death,  allowed 
the  defendant  meanwhile  to  pay  interest  at  £1  per  cent,  and  the 
promissory  note  was  drawn  to  effect  this  object  and  was  not  in- 
tended to  be  enforced.    This  evidence  was  held  not  to  be  admissible. 

Sometimes,  oral  evidence  is  necessary  in  order  to  show  the  */ 
moment  at  which  a  document  becomes  a  contract.  Thus,  in  Stewart 
v.  Eddowes,  Hudson  v.  Stewart,  L.  R.,  9  C.  P.,  311,  Messrs.  Eddowes, 
who  were  shipbrokers,  were  acting  on  behalf  of  the  vendors  of  a 
ship  to  Stewart,  the  plaintiff.  A  memorandum,  containing  sug- 
gested terms  for  the  sale  of  the  ship,  was  submitted  by  Messrs. 
Eddowes  to  Stewart,  and  the  latter,  making  certain  alterations  in 
it,  signed  it  and  took  it  to  one  of  the  Eddowes  for  approval. 
Eddowes  made  certain  other  alterations  in  it,  submitted  it  to  the 
owners  of  the  ship  for  their  approval,  who  again  made  certain  other 
alterations  in  it,  and  sent  it  to  Messrs.  Eddowes,  Messrs.  Eddowes 
signed  it  on  behalf  of  the  owners  and  took  it  to  Stewart,  who 
acquiesced  in  the  alterations  made  by  the  owners,  and  agreql  to 
abide  by  the  terms  of  the  contract  as  signed  by  Messrs.  Eddowes. 
An  action  having  been  brought  on  the  contract,  the  counsel  for 
Stewart  objected  to  the  reception  of  parol  evidence  to  show  that 
Stewart  had  acquiesced  in  the  alterations  made  subsequent  to  his 
first  signing  the  contract,  on  the  ground  that  its  effect  was  to  vary 
a  written  contract.  It  was  held  that  this  evidence  was  admissible, 
as  there  never  had  been  a  contract  between  the  parties  until  the 
last  act  of  assent  on  Stewart's  part ;  and  the  effect  of  the  parol  evi- 
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denoe  was  not  to  vary  a  written  contract,  bat  merely  to  show  what 
the  condition  of  the  document  was  when  it  became  a  binding 
contract  between  the  parties. 

The  rule  laid  down  in  this  proviso  was  exemplified  in  a  case 
where  plaintiff  had  lent  money  to  defendant  and  there  was  an  entry 
in  plaintiffs  book  of  the  amount  of  the  loan  and  the  rate,  but  not 
as  to  date  of  repayment,  evidence  was  held  to  be  admissible  of  a 
contemporaneous  oral  agreement  as  to  the  time  of  repayment 
Beharry  Lall  Dey  v.  Kaminee  Soonduree,  14  Suth.  W.  E.,  (C.  R.),  320. 

So  also  where  a  promissory  note  is  silent  as  to  interest,  a  vetfetl 
agreement,  made  subsequent  to  the  execution  of  the  note,  tops? 
interest  may  be  proved  under  clause  2  of  Section  92  of  the  Evidence 
Act.    Sowdamonee  Debya  v.  A.  Spalding,  12  Cal.,  163. 

The  intention  of  the  parties  that  the  writing  should  not  contain 
the  whole  agreement  between  them  may,  says  Mr.  Leake  (page 
103),  be  shown  by  direct  evidence,  or  inferred  from  the  informality 
of  the  document. 

An  oral  agreement  inconsistent  with  the  terms  of  a  written  lease 
is  not  admissible.  Ebrahim  Pir  Mahomed  v.  Cureelji  de  Vitrt, 
I.  L.  E.,  11  Bom.,  644. 

Question  whether  transaction  is  a  conveyance  or  mortgage.— 
It  often  happens  that  the  parties  to  a  conveyance,  purporting  on 
its  face  to  be  a  purchase-deed,  seek  to  enforce  it  as  a  mortgage. 
This  a  Court  of  Equity  can  do.  "That  this  Court,"  said  Lord 
Cottenham  in  a  case  of  this  nature,  "  will  treat  a  transaction  as  a 
mortgage,  although  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appear  that  the  parties  intended  it  to  be  a 
mortgage,  is,  no  doubt,  true ;  but  it  is  equally  clear  that,  if  the 
parties  intended  an  absolute  sale,  a  contemporaneous  agreement  for 
a  re-purchase,  not  acted  upon,  will  not,  of  itself,  entitle  the  vendors 
to  redeem/'  WUUame  v.  Owen,  5  My.  &  Cr.,  303.—"  Some  diffi- 
culty," it  is  observed  in  the  notes  to  Howard  v.  Harris,  2  White 
and  Tudor,  L.  C,  at  page  1189,  (6th  Edn.),  "arises  occasionally  in 
determining  whether  a  conveyance  is  intended  to  be  a  mortgage  or 
not.  Where  this  is  the  case,  parol  evidence  will  be  admitted  to 
show  that  what  appears  on  the  face  of  it  to  be  an  absolute  convey- 
ance,  was  intended  to  be  a  conveyance  by  way  of  mortgage  only. 
Thus,  in  Maxwell  v.  Montacute,  Prec.  Ch  526,  where  a  person  refused 
to  execute  according  to  agreement  a  defeasance,  after  the  mort* 
gagor  had  executed  an  absolute  conveyance,  Lord  Nottingham 
admitted  parol  evidence  to  show  the  agreement,  and  decreed  against 
the  mortgagee."    On  the  same  principle,  Peacock,  C.  J.,  laid  down 
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that,  although  mere  verbal  evidence  was  inadmissible  to  contra- 
dict a  written  contract,  yet  the  real  intention  of  the  parties  to  it, 
as  to  whether  a  sale  should  be  absolute  or  conditional,  must  be 
gathered  from  the  collateral  circumstances  of  the  case.  Ka&hee- 
naih  Ohatterjee  y.  Chundy  Churn  Baneriee,  5  Suth.  W.  R.,  (C.  R.,) 
68.  In  Hem  Ghunder  Loot  v.  Kally  Churn  Das,  I.  L.  R.,  9  Cal., 
541,  it  was  held  that  the  rule,  laid  down  in  Kasheenath  Ghatterjee  v. 
Chundy  Churn  Banerjee,  had  not  been  modified  by  Section  92  of  the  * 
Evidence  Act ;  and  the  principles  are  explained,  on  which  the  Court 
will  look  to  the  surrounding  circumstances  and  the  acts  and  conduct 
of  the  parties  in  order  to  ascertain  whether  a  document  which  ap- 
pears, on  the  face  of  it,  to  be  an  absolute  sale,  was  intended  to  be 
and  in  fact  was  treated  by  the  parties  as  a  conditional  sale  only. 
The  main  ground  on  which  the  Court  proceeds  in  such  cases  is  thaty 
it  will  not  lend  itR  aid  to  further  fraud.  The  same  view  is  takent 
and  the  subject  is  well  and  clearly  explained  by  Melville,  J.,  in  Baktee 
Luckmany.  Govinda  Kanj\l.  L.  R , 4  Bom.,  594.  See  also  Kasenath 
Das  v.  Harrihur  Mookerjee,  I.  L.  R.,  9  Cal.,  898.  The  Judicial 
Committee  of  the  Privy  Council  have  recently  decided  that  Trusts 
may  often  exist,  not  reduced  to  writing,  which  the  Courts  will 
recognize.  Mvssumai  Thukrain  Sookraj  Koowar  v.  The  Government, 
14  Moore's  I.  A.,  112. 

Under  the  present  proviso  the  Courts  will  have  to  consider ;  (1)  * 
whether  the  matter  is  one  about  which  the  document  is  silent ;  (2) 
whether  the  alleged  contemporaneous  agreement  is  inconsistent 
with  the  provisions  of  the  document,  and  (3)  whether  the  formality 
of  the  document  renders  it  improbable,  or  its  informality  renders 
it  probable  that  the  parties  did  not  intend  to  express  the  whole  of 
their  intentions  in  it.  Of  course,  the  more  formal  the  document, 
the  greater  is  the  probability  that  the  parties  intended  it  to 
comprise  the  entire  transaction,  and  the  greater,  consequently, 
will  be  the  Court's  reluctance  to  let  in  oral  evidence  of  a  separate 
agreement.  This  is  shown  by  the  two  cases  in  Illustration  (/*). 
So,  with  regard  to  Illustration  (*)?  if  there  is  a  regular  written 
contract  of  sale,  so  framed  as,  apparently,  to  cover  the  entire  trans- 
action, oral  evidence  of  a  warranty  or  of  a  representation  that  the 
goods  were  of  a  particular  quality,  would  be  rejected.  Harnor  v. 
Groves,  24  L.  J.,  C.  P.,  53.  So,  where  a  tenant  occupied  premises 
under  a  written  agreement,  parol  evidence  of  an  understanding 
between  the  parties  that  the  rent  should  commence  from  a  later  date 
than  that  mentioned  in  the  agreement,  was  refused.  Henson  v. 
Goope,  3  Scott,  N.  R.,  48.  In  Moran  vj^i«tt_£t6gg,  I.  L.  R.,  2  Cal.,  * 
58,  a  deed  of  mortgage,  between  TL  as  mortgagor  and  B  and  C  as 
mortgagees,  provided  amongst  other  things  that  B  and  C  should 
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have  a  first  charge  upon  indigo,  to  be  manufactured,  in  respect 
of  the  moneys  secured  thereby;  that  the  indigo  should  be  sold 
subject  to  B  and  C's  direction ;  that,  until  the  debt  was  paid,  A 
should  have  no  power  to  transfer,  sell,  or  mortgage  the  properties 
thereby  mortgaged,  or  in  any  way  to  deal  with  the  sale  pro- 
ceeds of  the  manufactured  indigo.  B  and  0  were  purdanishins  and 
D  was  their  agent,  and  as  such  was  the  only  medium  of  commu- 
nication between  them  and  A  as  to  the  further  advances  required 
by  A.  A  alleged  that  D  told  him  that  B  and  C  were  unable 
to  make  further  advances,  and  that  A  could  obtain  them  on 
the  usual  terms  from  the  plaintiffs.  The  husband  of  B  and  C 
during  his  lifetime  held  similar  mortgages  to  secure  advances 
made  by  him.  Such  advances-  had,  with  the  mortgagee's  know- 
ledge, been  supplemented  by  loans  obtained  from  the  plaintiffs  on 
the  sucurity  of  a  first  charge  upon  the  crop  to  the  extent  of  such 
loan b.  It  was  alleged  by  A  that  it  was  upon  the  understanding 
that  the  same  course  was  to  be  followed  in  the  present  instance* 
that  the  mortgage  deed  to  B  and  C  was  executed.  A  obtained 
advances  from  the  plaintiffs  upon  giving  them  a  first  charge  on  the 
indigo  to  be  manufactured  in  the  season.  A  stated  that  without 
such  advances  he  could  not  have  manufactured  any  indigo  what* 
ever  that  season.  The  indigo,  when  manufactured,  was  claimed  fay 
B  and  0  under  their  mortgage ;  and  their  claim  being  resisted 
.  *  by  A,  who  set  up  the  plaintiff's  rights,  B  and  C  brought  a  suit  to 
enforce  the  provisions  of  their  mortgage  deed.  The  plaintiffs  now 
sued  A,  B  and  C  and  the  holders  for  sale,  to  establish  their  first 
charge.  The  Court  held  that  the  alleged  oral  agreement  between 
A  and  D  as  to  obtaining  loans,  if  necessary,  from  the  plaintiffs  and 
giving  them  a  first  charge  on  the  seasons  indigo  in  respect  of  such 
loans  was  in  contravention  of  the  mortgage  deed  to  B  and  0  and 
was,  therefore,  inadmissible  under  this  section.  The  Chief  Justice, 
after  referring  to  Picltard  v.  Sears,  6  A.  &  B.,  469,  and  Cairncro**  y. 
Lorimer,  3  Macq.  H.  L.  C,  829,  said  (page  92),  that  "  in  order  to 
defeat  and  override  an  engagement  as  Rolemn  and  distinct  as  that  of 
the  mortgage  to  the  Mussamuts,"  [A,  B  andC]  "the  evidence  that 
they  either  themselves,  or  through  their  agents,  were  perfectly 
aware,  not  only  that  the  advances  were  being  made  by  the  plain- 
tiffs, but  of  the  amount  of  those  advances  and  of  the  terms  upon 
which  they  were  made,  should  be  clear  and  unmistakeable."  But  a 
mere  informal  memorandum  will  not  have  the  same  effect.  Thus 
the  following  memorandum  of  the  hire  of  a  horse,  "  six  weeks  at- 
two  guineas,  W.  H.,"  was  held  not  to  exclude  evidence  of  a  con* 
tract  that  all  accidents  occasioned  by  the  horse's  shying,  should  ba 
at  the  risk  of  the  hirer.    But  the  separate  oral  agreement  i 
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be  inconsistent  with  the  terms  of  the  written  one:  thus,  the 
acceptor  of  a  bill  of  exchange  cannot  set  up  a  parol  contract  incon- 
sistent with  the  contract  on  the  face  of  the  bill,  e.g.,  an  acceptor 
cannot  show  that  a  bill  was  given  by  way  of  security  for  the  repay- 
ment of  a  debt  which  was  agreed  to  be  paid  in  instalments.  Besant 
v.  Cross,  20  L.  J.,  C.  P.,  173. 

So,  again,  where  a  bond  is  conditioned  for  payment  absolutely, 
the  defendant  will  not  be  allowed  to  show  that  there  was  an 
agreement,  that  the  bond  should  operate  merely  as  an  indemnity : 
nor,  when  a  note  was,  on  the  face  of  it,  payable  on  a  day  certain, 
to  show  an  oral  agreement  that  it  should  be  payable  on  a  con- 
tingency, or  that  it  should  not  be  paid  but  be  renewed.  And 
so,  where  a  promissory  note  is  in  its  terms  a  joint  note  one  of 
the  parties  cannot  show  that  he  is  a  surety  only.  This  rule  how- 
ever will  not  preclude  a  party  from  availing  himself  of  any  equities 
to  which  the  circumstances  of  the  case  give  rise  and  it  has  been 
held  inapplicable  to  a  case  where  a  money  lender  has  made  advances 
on  the  security  of  a  joint  and  several  note,  being  well  aware  at 
the  time  that  one  of  its  makers  was  a  surety.  Qreenough  v. 
McClelland,  30  L.  J.,  Q.  B.,  15.  Taylor,  §  1154.  When  a  person  has 
signed  as  principal,  he  cannot  show  that  he  was  merely  an  agent. 

So,  when  a  policy  of  insurance  was  on  an  adventure  from  Arch- 
angel to  Leghorn,  evidence  was  not  allowed  to  be  given  of  a  panji 
agreement  that  the  risk  should  commence  at  a  shorter  point. 

In  Bholonath  Khettri  v.  Kaliprasad  Agurwalla,  8  B.  L.  R.,  89,  • 
Paul,  J.,  over-ruling  a  decision  of  the  Full  Bench,  and  relying  on 
MuttylaM  Seal  v.  Anund  Ohunder  Sandel,  5  Moore's  I.  A.,  72,  held 
that  evidence  was  admissible  to  prove  a  verbal  defeasance  of  a  writ- 
ten contract,  as  e.g.,  that  a  conveyance  of  lease  and  release  was  in 
the  nature  of  a  mortgage,  with  a  power  of  redemption.  Paul,  J., 
pointed  out  that  there  were  instances  in  which  the  parties  agree 
that  a  document  shall  be  executed  not  embodying  all  the  terms  by 
which  they  are  to  be  bound ;  and  in  such  cases  it  cannot  be  said 
that  the  terms  of  the  contract  have  been  reduced  to  writing.  In 
Bandpa  v.  Sundardas  Ragjivandas,  I.  L.  R.,  1  Bom,  333,  the  defendant 
admitted  Ine  execution  of  a  deed  of  sale,  but  alleged  that,  con- 
temporaneously with  it,  he  entered  into  an  oral  agreement  with 
the  vendee  that  the  deed  was  to  be  merely  a  security  for  the 
payment  of  a  certain  sum  of  money  by  the  defendant  to  the  vendee, 
and  that  a  large  portion  of  the  sum  so  secured  had  already  been 
paid  to  the  vendee.  In  delivering  the  judgment  of  the  Court, 
Westrop,  C.  J.,  observed  (page  338),—"  There  would  appear  to  have 
been  some  conflicting  decisions  on  the  state  of  the  law  on  such  a 
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point  before  the  Indian  Evidence  Act  came  into  force — see  e».  gr^ 
Dada  Hondji  v.  Babdji  Jagushet,  2  Bom.  H.  C.  Rep.,  36 ;  GudaUtr 
Ituthna  Mudakyar  y.  Kunnattur  Arumuga  Mudatiyar,  7  M.  H.  C.  Rep^ 
189 ;  and  Bholanaih  Ketlri  v.  Kcdiprcuad  AgurvoaU*,  8  B.  L.  R,  89,  on 
the  one  side  and  the  Full  Bench  case,  Kcuheenath  Chaiierjeev.  Chmmdy 
Churn  Banevje,  5  Cal.  W.  B.  [C.  R.],  68,  and  the  authorities  there 
cited.    It  is  unnecessary  for  us  to  give  any  opinion  as  to  which 
of  these  decisions  was  right,  inasmuch  as  we  think  that  such  cases 
as  the  present  were  those  in  which  the  Legislature,  by  Section 
92  of  the  Indian   Evidence  Act,  intended  to  exclude  evidence  ol 
oral  agreements   contemporaneous  and  inconsistent  with  written 
agreements.    The  circumstances  in  the  case  of  Mnttylall  8ml  v. 
Anund  Chunder  Sandel,  5  Moore's  I.  A.,  72,  were  very   special. 
There  were  a  bond  and  warrant  of  attorney  to  confess  judgment, 
with  a  defeasance  thereupon  indorsed,  prior  to  the  release,  and  lease 
of  even  date  with  the  release,  which  tended  to  show  that  the 
release,  though  absolute  in  form,  was  intended  to  be  a  mortgage, 
which  prevent  that  case  from  being  applicable  on  the  present 
occasion  where  all  those  circumstances  are  absent." 

Where,  however,  the  subsequent  conduct  of  the  parties  has  been* 
such  as  to  indicate  that  the  original  transaction,  though,  on  the 
face  of  it,  a  sale,  was  really  a  mortgage,  the  Court  will  not  only 
consider  that  subsequent  conduct,  but,  when  it  considers  the 
transaction  to  have  been  a  mortgage,  will  admit  parol  evidence  of 
the  original  agreement  in  order  to  ascertain  the  terms  of  the  mort- 
gag6-  Baksee  Luckmdn  v.  Oovindd  Kanpi,  I.  L.  R.,  4  Bom.,  594a 
The  Judges  explain  at  page  597,  that  subsequent  conduct  may 
easily  constitute  an  estoppel,  as  to  which  see  Section  115; — and, 
even  when  it  does  not,  it  ought  to  be  considered  in  construing  the 
contract.  The  English  rule  of  equity  is  explained,  and  the  Judges 
state  the  grounds  on  which  they  hold  the  ruling  of  Jackson,  J.,  in 
Damodee  Paik  v.  Kani  Tandar,  I.  L.  R.,  5  Cal.,  300,  excluding 
evidence  of  conduct  in  such  cases,  to  be  erroneous. 

In  Morgan  v.  Qrifl&h,  L.  R.,  6  Ex.,  70,  the  plaintiff  had  agreed  to  . 
hire  certain  grass  land  of  the  defendant,  and  had  refused  to  sign 
the  lease  unless  the  defendant  would  promise  to  destroy  the 
rabbits.  The  defendant  refused  to  put  a  term  to  this  effect  in  the 
lease,  hut  promised  orally  to  destroy  them.  The  plaintiff  after- 
wards sued  for  the  failure  to  destroy.  It  was  held  that  the  oral 
agreement  was  collateral  to  the  lease  and  that  evidence  of  it  was 
properly  admitted.  See  also  Angell  v.  Duke,  L.  R.,  10  Q.  B.,  174^ 
and  the  notes  to  section  91. 


(5)   Separate  oral  agreement  constituting  a  condition  _ 
dent  may  be  proved— This  important  proviso  is  an  extension  ol  ft* 
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last.  Thus, "  it  may  be  shown  by  parol  evidence  that  an  instrument, 
apparently  executed  as  a  deed,  had  really  been  delivered  simply  as 
an  escrow,  or  that  a  document,  signed  as  an  agreement,  had  not 
been  intended  by  the  parties  to  operate  as  a  present  contract,  but 
that  it  was  meant  to  be  conditional  on  the  happening  of  an  event, 
which  had  never  occurred." — Tayl.,  §  1038.  For  instance,  where  a»> 
bond  recited  the  receipt  of  Rupees  200  and  promised  interest  and 
repayment  on  demand,  the  defendant  proposed  to  show  by  oral 
evidence  that  the  real  consideration  for  the  bond  was,  not  the 
Rupees  200,  but  the  plaintiffs  abstinence  from  preventing  the 
defendant  negotiating  another  loan,  and  that  the  plaintiff  did  not 
so  abstain :  it  was  held  that  the  defendant  was  at  liberty  to  give 
evidence  of  the  alleged  verbal  agreement,  as,  if  the  defendant's 
statement  was  true,  the  agreement  was  that  the  bond  should 
become  binding  only  in  certain  events,  which  had  not  happened ; 
and  the  agreement  had,  accordingly,  never  become  binding  on  the 
defendant.  Annagurubala  Ohetti  v.  Eristnasvami  Naydkj&n,  1  Mad. 
H.  C.  R,  457.  See  also  Ptm  v.  Campbell,  6  E.  &  B.,  370,  cited  in 
the  notes  to  Section  91,  p.  236. 

So  the  omission  of  a  provision  as  to  interest  in  a  hathchitta  would 
not  preclude  evidence  of  an  agreement  for  interest.  Umesh 
Chunder  Baneya  v.  Mohene  Mokun  Das,  I.  L.  R,  9  Cal.,  301. 

A  question  has  been  raised  whether  the  words  "  condition  prece- 
dent to  the  attaching  of  any  obligation  under  any  such  contract" 
mean  a  "  condition  precedent  to  the  contract  being  of  any  force  or 
validity"  [see  Tayl.,  §  1038,]  or  a  "  condition  precedent  to  some  par- 
ticular obligation  contained  in  the  contract  being  of  force  or  vali- 
dity," as  e.g.,  a  provision  that  certain  instalments  should  not  be 
paid  till  a  certain  debt  had  been  paid.  Garth,  C.  J.,  held  the 
latter,  viz.,  that,  till  the  condition  was  performed,  there  was,  in  fact, 
no  contract  at  all ;  but  where  the  contract  had  in  fact  become 
binding  and  had  in  part  been  performed,  it  was  not  permissible  to 
show  that  some  particular  provision  in  the  written  contract  was 
subject  to  an  oral  condition  precedent.  Jugtanund  Misr  v.  Negham 
Singh,  I.  L.  R.,  6  Cal.,  435.  See  Jadu  Bai  v.  Bhubataran  Nundy, 
I.  L.  R,  17  Cal.,  173,  p.  239  ante. 

(6)  Proviso  (4)  is  no  exception  to  the  rule  laid  down  in  the  sec- 
tion. It  merely  points  out  that  a  written  contract  may  be  modified 
or  rescinded  by  a  subsequent  oral  contract,  except  in  cases  where 
the  contract  is  obliged  by  law  to  be  writing,  or  has  been  registered. 
As  to  the  first  of  these  cases,  regard  must  be  had  to  the  numerous 
classes  of  contracts  which,  under  the  Transfer  of  Property  Act, 
1882,  can  be  effected  only  by  a  document.    In  none  of  these  cases 
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could  evidence  of  a  subsequent  oral  contract,  modifying  the  terma 
of  the  document,  be  admitted. 

In  Bakhmabai  v.  Sukarain,  I.  L.  R.,  11  Bom.,  47,  an  oral  agree*  « 
ment  cancelling  a  registered  deed  of  sale  was  set  up  by  the  de- 
fendant and  admitted  on  the  ground  that  the  object  of  the  oral 
agreement  was  not  to  rescind  the  original  transaction,  but  to 
transfer  any  rights  acquired  by  the  plaintiff  to  the  defendant  and 
was  an  entirely  new  transaction.  See  Antu  Singh  v.  Aju&hi* 
Sahu,  I.  L.  B.,  9  All.,  249. 

(7)  When  usage  or  custom  by  which  incidents  are  nsuaQy 
annexed  to  written  contract  may  be  proved.— Where  a  written 
instrument  provided  for  a  joint-tenancy  and  joint-contract,  by  all 
the  parties  executing  it,  to  pay  the  whole  rent  of  the  village  with- 
out any  reference  to  the  quantity  of  land  held  by  each,  it  was  heW 
that  oral  evidence  was  not  admissible  to  show  separate  specific 
contracts  imposing  a  several  liability  on  each  according  to  the 
amount  of  land  held  by  him :  and  that  it  made  no  difference  that 
the  evidence  was  put  forward  as  evidence  of  a  custom.  Morri*  v. 
Panchanada  PMcvy,  5  Mad.,  H.  C.  B.,  135. 

"  Inconsistent." — The  meaning  of  this  term  as  used  in  reference 
to  this  subject,  and  the  reasons  for  admitting  evidence  of  usage  in 
such  cases,  were  thus  explained  by  Lord  Campbell,  0.  J.,  in  Humfrey 
v.  Dale,  7  E.  k  B.,  266.  In  that  case  linseed  oil  had  been  purchased 
through  London  brokers,  by  bought  and  sold  notes,  and  the  name 
of  the  purchaser  was  not  disclosed  in  the  bought  note.  Evidence 
was  received  of  a  usage  of  trade  in  the  City,  by  which  every  buying 
broker,  who  did  not  at  the  time  of  the  bargain  name  his  principal, 
rendered  himself  liable  to  be  treated  as  the  purchaser  by  the  vendor. 
"  In  a  certain  sense,"  observed  Lord  Campbell,  (page  274)  *'  every 
material  incident  which  is  added  to  a  written  contract,  varies  it, 
makes  it  different  from  what  it  appeared  to  be,  and  so  far  is  incon- 
sistent with  it.  If,  By  the  side  of  the  written  contract  without,  you 
write  the  same  contract  with  the  added  incident,  the  two  would 
seem  to  import  different  obligations,  and  to  be  different  contracts. 
To  take  a  familiar  instance  by  way  of  illustration :  on  the  face  of  a 
bill  of  exchange  at  three  months  after  date  the  acceptor  would  be 
taken  to  bind  himself  to  the  payment  precisely  at  the  end  of  the 
three  months ;  but  by  the  custom,  he  is  only  bound  to  do  so  at 
the  end  of  the  days  of  grace,  which  vary,  according  to  the  country 
in  which  the  bill  is  made  payable,  from  three  up  to  fifteen.  Thai 
truth  is  that  the  principle  on  which  the  evidence  is  admissible  / 
is  that  the  parties  have  not  set  down  on  paper  the  whole  of  j 
their  contract  in  all  its  terras,  but  those  only  which  were  necea- J 
sary  to  be  determined  in  the  particular  case  by  specific  agree-  * 
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merit,  and  which  of  course  might  vary  infinitely,  leaving  to  im- 
plication and  tacit  understanding  all  those  general  and  unvary- 
ing incidents  which  a  uniform  usage  would  annex,  and  according  I 
to  which  they  must  in  reason  be  understood  to  contract  unless  they  | 
expressly  exclude  them.  To  fall  within  the  exception,  therefore,  of 
repugnancy,  the  incident  must  be  such  as,  if  expressed  in  the  written 
contract,  would  make  it  insensible  or  inconsistent.  Thus,  to  warrant 
bacon  to  he  prime  singed,  adding  'that  is  to  say  slightly  tainted,'  as 
in  Yates  v.  Pym,  6  Taunton,  446,  or  to  insure  all  the  boats  of  a  ship 
and  had  '  that  is  to  say  all  not  slung  in  the  quarter,  as  in  Blackett  v. 
Royal  Exchange  Assurance  Company,9  2  C.  &  J.,  244,  and  other  cases 
of  the  same  sort  scattered  through  the  books,  would  be  instances 
of  contracts  in  which  both  the  two  parts  could  not  have  full  effect 
given  to  them  if  written  down ;  and,  therefore,  when  one  part  only 
is  expressed,  it  would  be  unreasonable  to  suppose  that  the  parties 
intended  to  include  the  other  also.  Without  repeating  ourselves, 
it  will  be  found  that  the  same  reasoning  applies  when  the  evidence 

is  used  to  explain  a  latent  ambiguity  of  language Merchants 

and  traders,  with  a  multiplicity  of  transactions  pressing  on  them, 
and  moving  in  a  narrow  circle,  and  meeting  each  other  daily,  desire 
to  write  little  and  leave  unwritten  what  they  take  for  granted  in 
every  contract.  In  spite  of  the  lamentations  of  Judges,  they  will 
continue  to  do  so ;  and  in  a  vast  majority  of  cases,  of  which  the 
Courts  of  law  hear  nothing,  they  do  so  without  loss  or  inconveni- 
ence ;  and,  upon  the  whole,  they  find  this  mode  of  dealing  advan- 
tageous, even  at  the  risk  of  occasional  litigation.  It  is  the  busi- 
ness of  Courts  reasonably  so  to  shape  their  rules  of  evidence  as  to 
make  them  suitable  to  the  habits  of  mankind,  and  such  as  are  not 
likely  to  exclude  the  actual  facts  of  the  dealings  between  parties 
when  they  are  to  determine  on  the  controversies  which  grow  out 
of  them.  It  cannot  be  doubted,  in  the  present  case,  that  in  fact 
this  contract  was  made  with  the  usage  understood  to  be  a  term  in 
it ;  to  exclude  the  usage  is  to  exclude  a  material  term  of  the  con- 
tract, and  must  lead  to  an  unjust  decision." 

Where  an  usage  conflicts  with  the  expressed  intention  of  the 
document,  the  latter  must  be  followed:  thus,  where,  in  an, agree- 
ment between  an  African  Merchant  and  an  African  Captain,  the 
latter  was  to  have  a  commission  of  "  £6  per  cent,  on  the  net  proceeds 
of  the  homeward  cargo,  after  deducting  the  usual  charges "  parol 
evidence  was  not  admitted  to  show  that,  according  to  the  course  of 
trade  between  African  Captains  and  Merchants,  the  Captain  was 
entitled  to  a  commission  on  the  whole  amount  for  which  the  cargo 
had  been  sold,  and  not  merely  the  net  profits.  Laine  v.  Horsfall, 
3  C.  A  K,  349. 
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So,  also,  where  A  contracted  to  deliver  to  B  2,000  maunds  of  fresh 
clean  and  good  up-country  Indigo,  guaranteed  growth  of  season 
1870-1,  A  was  not  allowed  to  prove  a  custom  of  mixing  seeds  of  two 
crops  so  as  to  bring  up  the  sample  to  an  average  quality,  as  this 
would  be  distinctly  at  variance  with  the  terms  of  the  contract. 
Maefarlane  v.  Oarr,  8  B.  L.  B.,  469. 

In  Spartali  v.  Benecke,  19  L.  J.,  C.  P.,  293,  there  was  a  sale  of 
goods  at  a  specified  price,  "  to  be  paid  for  by  cash  in  one  month, 
less  5  per  cent,  discount,"  it  was  held  that  evidence  could  not  be 
given  of  a  usage  of  trade,  by  which  vendors  in  such  contract* 
were  not  bound  to  deliver  without  payment ;  such  a  usage  being 
inconsistent  with  the  terms  of  the  contract.  This  judgment  mat, 
however,  be  considered  as  over-ruled  by  Field  v.  Lelean,  30  L- 1. 
Ex.,  168,  subsequently  decided  in  the  Exchequer  Chamber.  In  thai 
case  the  contract  was  "Bought— 250  shares,  at  £2-5*.  per  share, 
£562-109.  for  payment,  half  in  two,  half  in  four  months ;  it  was  held 
that  parol  evidence  of  a  custom  among  dealers  in  such  shares,  that 
delivery  should  take  place  concurrently  with  payment,  was  admis- 
sible. 

So,  also,  the  drawers  of  a  hundi  in  favor  of  plaintiff  at  Dacca, 
where  all  parties  to  the  hundi  lived,  were  not  held  liable,  on  proof 
that  they  were  the  gomastas  of  the  acceptor,  had  no  interest  in  the 
hundi,  and  that,  according  to  the  custom  of  Dacca,  where  the  hundi 
was  drawn  and  accepted,  agents  are  not,  under  Buch  circumstances, 
liable,  though  the  agency  does  not  appear  on  the  hundi.  Hazari 
Mull  Nahatta  v.  Sobagh  Mull  Duddka,  9  B.  L.  R.,  1. 

The  English  Courts  have  held  that,  where  there  is  a  usage  or 
custom  of  trade,  the  intention  of  the  parties  to  exclude  a  contract 
from  its  operation  must  be  shown  by  the  contract  itself,  and 
cannot  be  proved  by  other  evidence.  Thus,  where  there  was  a  sale 
of  rum,  no  mention  being  made  of  warehouse  rent,  evidence  was 
admitted  that,  by  custom  of  trade,  an  allowance  for  warehouse 
rent  was  incorporated  in  such  contracts;  but  evidence  that  the 
parties  had  orally  agreed  to  make  an  allowance  different  from  the 
customary  one,  was  refused.    Fawkes  v.  Lamb,  31  L.  J.,  Q.  B.,  98. 

In  Hutchinson  v.  Tatham,  L.  R.,  8  C.  P.,  482,  the  defendants,  who 
signed  "  as  agents  to  merchants,"  were  held  liable  under  a  custom 
that,  if  the  principals'  name  were  not  disclosed  in  reasonable  time, 
the  agents  should  be  liable.     See  also  Fleet  v.  Murton,  7  Q.  B.,  126. 

As  to  the  "  usage"  which  may  be  proved  as  adding  an  incident  to 
a  written  contract,  "  there  needs  not  eithor  the  antiquity,  the  uni- 
formity, or  the  notoriety  of  "  custom,"  which  in  respect  of  all  these 
becomes  a  local  law.   The  usage  may  be  still  in  the  course  of  growth ; 
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it  may  require  evidence  for  its  support  in  each  case ;  bat  in  the 
result  it  is  enough  if  it  appear  to  be  so  well  known  and  acquiesced 
in,  that  it  may  be  reasonably  presumed  to  have  been  an  ingredient 
tacitly  imported  by  the  parties  into  the  contract."  Juggomohun 
Ghoee  v.  Mamckchund,  7  Moore's  I.  A.,  263,  at  page  282. 

In  GopeekrUt  Ooaain  v.  Qungapersaud  Oosain,  6  Moore's  I.  A.,  53, 
the  Privy  Council  laid  down  that  benami  transactions  are  to  be 
regarded  as  a  recognised  system  amongst  Hindus.  In  Dowsell  v. 
Kedarnath,  7  B.  L.  B.,  720,  the  Bengal  High  Court  held  that  a 
tenant  was  not  estopped  from  alleging  that  the  landlord  was  only 
a  benami  holder  and  had  therefore  no  title.  See  notes  to  Section 
116.  Speaking  of  Benami  transactions,  Jackson,  J.,  observed  in 
Bipinbehari  Chowdry  v.  Uamachandra  Roy,  5  B.  L.  R.,  234,  at  page 
248:  "In  this  very  large  class  of  cases,  it  seems  to  me  that  the 
role  in  regard  to  the  admission  of  parol  evidence  to  vary  written 
contracts  will  not  apply ;  and  I  conceive  that  the  decisions,  refusing 
to  allow  an  agent,  who  enters  into  a  written  contract,  in  which  he 
appears  as  principal,  to  offer  parol  evidence  for  the  purpose  of 

exonerating  himself  are  wholly  wide  of  the  case  before  us The 

principle  of  one  of  the  common  forms  of  benami  contract  in  this 
country  is  that  A  contracts  with  B,  though  by  the  desire  and  for 
the  convenience  of  one  or  other  of  those  parties  the  name  of  0  is 
used  instead  of  the  name  of  that  party.  It  is  clear  that,  in  such  a 
case,  C  did  not  contract  at  all.  He  was  not  the  agent  for  either, 
but  was,  and  is,  a  stranger  to  the  whole  business." 

In  an  action  against  the  drawer  of  a  bill  of  exchange,  drawn  • 
and  endorsed  in  England,  and  payable  abroad,  and  dishonoured, 
evidence  is  not  admissible  to  prove  a  usage  among  merchants  in 
England  to  entitle  the  holder,  at  his  option,  to  demand  from  the 
drawer  the  amount  of  re-exchange,  or  the  sum  which  he  gave  for 
the  purchase  of  the  bill;  this  being  a  usage  which  in  terms 
contradicts  the  written  instrument.  Stue  v.  Pompe,  80  L.  J., 
C  P.,  75. 

(8)  Any  fact  may  be  proved  which  shows  in  what  manner  the 
language  of  a  document  is  related  to  existing  facts—  Under  this 
proviso,  it  is  apprehended,  evidence  might  be  given  as  to  what  did, 
as  a  fact,  pass  by  a  deed,  the  language  of  which  is  susceptible,  with 
equal  propriety,  of  two  constructions.  For  instance,  where  pre- 
mises were  leased,  including  a  yard  described  by  metes  and  bounds, 
and  the  question  was  whether  a  cellar  under  the  yard  was  or  was 
not  included  in  the  lease,  oral  evidence  was  admitted  that  at  the 
time  of  the  lease,  the  cellar  was  in  the  occupancy  of  another  tenant, 
and  so  could  not  have  been  intended  to  pass  by  the  lease.     Doe  d. 

34 
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Freeland  v.  Burt,  1  T.  R.,  701.  Thus,  also,  where  an  admission  in 
writing  is  necessary,  it  does  not  follow  that  the  document  most  be 
conclusive  by  itself,  or  that  nothing  beyond  the  document  can  be 
looked  at  to  determine  the  subject  of  the  admission.  Thus,  in  « 
Padmanabhan  Numbudri  v .  Kunhi  Kolendan,  5  Mad.  H.  C.  Rep.,  320, 
the  plaintiffs,  who  sued  to  redeem  land  mortgaged  to  the  defendant, 
relied  upon  a  document  as  containing  an  acknowledgment  of  the 
plaintiffs'  title  under  Section  15  of  the  Limitation  Act,  XIV  of  1859. 
The  document  contained  an  admission  by  the  defendant  that  he  held 
the  land  upon  mortgage  in  a  specified  district  from  the  temple  at 
which  the  plaintiffs  were  the  trustees.  The  Court  held  that  mi 
evidence  was  admissible  to  apply  the  document  to  the  land  to 
which  it  was  intended  to  refer.  A  general  hypothecation  is,  how- 
ever, too  indefinite  to  be  acted  upon.  Bam  Bukal  v  Sookh  Ito, 
H.  C.  Rep.,  (N.  W.  P.)  1869,  p.  65.  See  also  Deojit  v.  Pitamhat* 
1  I.  L.  R.,  All.,  275,  cited  in  the  notes  to  Section  93. 

So,  where  in  an  answer  to  a  letter  by  mortgagor's  agent,  desir- 
ing to  see  the  mortgagee  on  the  subject  of  his  claims  on  the 
property,  the  document,  relied  on  as  an  acknowledgment  of  the 
mortgagor's  title,  was  merely  "  Sir,  I  received  yours  of  the  2nd 
instant,  I  do  not  see  the  use  of  a  meeting  unless  some  party  is 
ready  with  the  money  to  pay  me;"  this  was  held  a  sufficient 
acknowledgment  of  the  mortgagor's  title  to  redeem.  So,  in  another 
case  it  was  laid  down  "  that  the  Court,  being  in  possession  of  the 
circumstances  of  the  case,  must  construe  the  letter  in  the  way  in 
which  the  writer  intended  it  to  be  construed  by  the  person  to 
whom  it  was  addressed." 

A  pottah  is  a  generic  term,  embracing  every  kind  of  engage- 
ment between  a  Zemindar  and  his  tenants  or  ryots.  If  the  pottah 
does  not  contain  the  term  "  Mocurrery,"  or  equivalent  words  of 
limitation,  as  "  from  generation  to  generation,"  it  is  not  prima  facie 
to  be  assumed  to  grant  a  Mocurrery-istirairary,  or  perpetual  tenure; 
but  evidence  of  long  uninterrupted  enjoyment,  at  a  fixed  unvarying 
rent,  will  supply  the  want  of  words  of  limitation  in  such  pottah. 

Where,  therefore,  a  pottah,  dated  1792,  was  granted  to  the  pre- 
decessor in  title  of  A  by  the  predecessor  in  title  of  B,  addressed  to 
him  as  Moostager  or  farmer,  without  any  words  of  limitation,  and 
the  property  comprised  in  the  pottah  remained  in  the  uninterrupt- 
ed •possession  of  the  lessee  and  his  successor  at  a  fixed  rent  up  to 
the  year  1861,  it  was  held,  that  such  long  and  uninterrupted  posses- 
sion conferred  a  sufficient  title  to  defeat  the  right  of  the  then  land- 
lord to  an  enhancement  of  rent  under  the  provisions  of  Act  No.  X 
of  1859.  Baboo  Dhunput  Singh  v.  Qooman  Singh  Sf  others,  1 1  Moore'* 
,       I.  A.,  433. 
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Under  the  Limitation  Act,  XV  of  1877,  an  acknowledgment  may 
be  sufficient  for  the  purpose  of  Section  19,  though  it  is  undated,  and 
though  it  omits  to  specify  the  exact  nature  of  the  property  or  right, 
or  avers  that  the  time  for  payment,  delivery,  performance  or  enjoy- 
ment has  not  yet  come,  or  is  accompanied  by  a  refusal  to  pay,  deliver, 
perform,  or  permit  to  enjoy,  or  is  coupled  with  a  claim  to  a  set-off, 
or  is  addressed  to  a  person  other  than  the  person  entitled  to  the  pro- 
perty or  right.  Extrinsic  evidence  will  be  admissible  to  establish 
the  points  omitted.  See  also  Umesh  Chandra  Mookerjee  v.  E. 
Sageman,  5  B.  L.  E.,  633,  note  (4)  as  to  evidence  to  identify  a  note. 

So,  also,  where  in  a  deed  of  arrangement  between  the  members 
of  a  Hindu  family  and  the  childless  widow  of  one  of  the  co-heirs,  in 
respect  of  a  certain  joint  estate,  in  which  the  widow  was  declared 
entitled  to  a  certain  sum,  as  the  share  of  her  deceased  husband, 
"for  her  sole  absolute  use  and  benefit,"  it  was  held  that  the  words 
were  not  to  be  interpreted  as  creating  a  separate  estate  in  the 
widow ;  but  that  the  deed  must  be  construed  with  reference  to  the 
situation  of  the  parties  and  the  rights  of  the  widow  by  the  Hindu  . 
law ;  and  that  as  she  claimed  and  received  the  money  as  her  hus- 
band's share  in  the  joint-property,  as  his  heiress  and  legal  repre- 
sentative, the  words  meant  only  that  the  property  was  to  be  held 
by  her  in  severalty  from  the  joint  estate,  and  that,  as  a  Hindu 
widow,  she  took  only  a  life-interest.  Sreemutty  Rabutly  Dossee  v. 
Sibchunder  Mullick,  6  Moore's  I.  A.,  1 :  see  also  Mussumat  Bhasbutti 
Dau  v.  Bholanath  Thakoor,  L.  R.,  2  I.  A.,  256. 

Whero  wool  had  been  purchased  by  letter,  the  one  party  offering 
to  purchase  "  your  wool  16*.  per  stone"  and  the  other  party  accepting 
the  offer,  evidence  was  admitted  as  to  the  quantity  of  wool  to  which 
the  contract  applied.  "  It  is  quite  clear,"  said  Campbell,  C.  J., 
"  that  by  the  letter  of  the  5th  of  September,  which  was  answered 
by  that  of  the  8th  of  September,  there  was  a  contract  entered  into 
between  the  plaintiffs  and  the  defendant,  by  his  agent.  There  was 
an  offer  of  16e.  per  stone  made  to  the  plaintiffs  for  "  your  wool,"  to 
be  delivef ed  in  Liverpool :  and  that  offer  was  accepted.  We  need 
not  regard  any  particularity  about  the  Statute  of  Frauds ;  there 
was  a  written  contract  contained  in  a  letter  which  was  written  by 
Stewart,  and  answered  by  the  plaintiffs.  Tho  only  question  is,  what 
was  the  subject-matter  of  that  contract ;  that  subject-matter  was 
Hyour  wool"  that  is  to  say,  wool  which  the  plaintiffs  had  in  their 
possession ;  and  I  am  of  opinion  that  when  there  is  a  contract  for 
the  sale  of  a  specific  subject-matter,  parol  evidence  may  be  received 
to  show  what  the  nature  of  that  subject-matter  was :  and  that,  in 
effect,  may  be  by  proving  what  was  in  the  knowledge  of  the  parties 
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at  the  time  of  the  contract  being  made."  Maodonaid  v.  Longbottem, 
28  L.  J.,  Q.  B.,  203. 

So,  also,  where  a  firm  had  employed  a  traveller  to  solicit  custom 
for  them  over  certain  districts,  and  sued  him,  on  a  written  contract, 
for  travelling  in  other  districts  and  soliciting  business  for  other 
firms,  evidence  was  admitted  to  show  the  meaning  of  the  words, 
"  your  employ'9  and  "  the  ground?  over  which  the  defendant  was  to 
travel.  Erie,  0.  J.,  Baid,  "  I  am  further  clearly  of  opinion  that  tbej 
parol  evidence,  which  was  objected  to,  is  admissible,  for  the  purpose! 
of  ascertaining  the  subject  matter  to  which  to  apply  the  contract  hi 
was  not  tendered  or  admitted,  for  the  purpose  of  varying  the  contact! 
itself,  or  of  varying  the  sense  of  the  words  used,  but  for  the  purpose' 
of  showing  what  the  circumstances  were  under  which  such  wife 
words  were  used  and  of  applying  those  wide  words  to  the  circum- 
stances." Byles,  J.,  observed—"  Then  as  to  the  reception  of  the 
parol  evidence.  I  am  of  opinion  that  it  was  properly  received,  and 
that  if  it  had  been  rejected,  much  inconvenience  would  have  re- 
sulted  For,  without  the  parol  evidence,  very  difficult  questions 

might  have  arisen  on  this  contract,  inasmuch  as  it  does  not  appear 
upon  the  face  of  it  what  the  nature  of  the  employment  was,  nor 
what  the  ground  over  which  the  defendant  was  to  travel,  and  the) 
parol  evidence  was  given  to  identify  the  subject-matter  of  the) 
contract  in  these  particulars,  and*  to  apply  it.  It  was  just  one  of 
those  cases  in  which  parol,  or  rather  extrinsic  evidence,  was  admis- 
sible ;  for,  the  moment  it  appears  that  the  vacancy  in  the  employ- 
ment which  the  defendant  was  to  fill  was  that  of  traveller,  the 
employment  is  identified ;  and  the  moment  it  appears  that  the 
district  in  which  the  vacancy  had  occurred  was  the  Midland  journey, 
the  ground  over  which  he  is  to  travel  is  identified.  It  is  a  matter 
of  every-day  occurrence,  in  construing  a  Will,  for  the  Court  to 
enquire  into  extrinsic  circumstances,  to  ascertain  the  intention  of 
the  testator."    Mumford  v.  Gething,  29  L.  J.,  C.  P.,  105. 

So,  also,  where  there  is  a  written  contract  to  keep  premises  in 
repair,  evidence  may  be  given  as  to  the  condition,  age,  Ac,  of  the 
premises  in  calculating  the  repairs  contracted  to  be  done.  P<*yue  v. 
Haine,  16  M.  &  W.,  541 .  So,  again,  where  delivery  of  goods  or  other 
performance  is  to  take  place  within  a  "  reasonable"  time,  evidence 
of  the  circumstances  of  the  case  is  admissible  to  show  what  was 
reasonable.  Ellis  v.  Thompson,  3  M.  &  W.,  445.  Extrinsic  evidence 
is  sometimes  admissible  for  the  purpose  of  showing  that  what  is 
ostensibly  recoverable  on  a  document  is  not  really  recoverable. 
Thus,  where  bills  of  exchange  were  drawn  against  goods  sold,  and 
the  bill  of  lading  deposited  as  security  that  the  bills  of  nxrhMgn 
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should  be  duly  met :  on  the  bills  being  dishonored,  the  holders  sold 
the  goods,  and  claimed  against  the  defendant's  estate  the  whole 
amount  recoverable  on  the  bills  of  exchange.  Evidence  was  admit- 
ted to  show  the  circumstances  under  which  the  bills  were  given,  and 
that  the  holders  were  entitled  to  claim  only  the  balance  due  after 
sale  of  the  goods.    In  re  Shibchandra  Mullick,  8  B.  L.  R.,  30. 

In  regard  to  Wills,  again,  the  verbal  and  written  declarations  or 
statements  made  by  a  testator  in  and  about  the  making  of  his  Will, 
when  accompanying  acts  done  by  him  in  relation  to  the  same  sub- 
ject, are  admissible  as  evidence  of  the  contents  of  the  Will.  John- 
son v.  Lyford,  L.  R.,  1  P.  A  D.,  546. 

For  the  rule  of  interpretation  in  Will  cases,  where  the  context 
shows  that  certain  words  are  not  used  in  their  ordinary  sense,  or 
where  the  use  of  them  in  their  ordinary  sense  would  lead  to  some 
manifest  absurdity  or  incongruity,  see  TheUusson  v.  Kendlesham, 
7  H.  L.,  429.  Also  R.  v.  Ringstead,  1  B.  &  0.,  218,  where  it  is  laid 
down  that,  in  furtherance  of  the  manifest  intention  of  the  testator, 
general  words  which,  taken  in  their  ordinary  grammatical  sense, 
apply  to  the  whole  property  devised,  may  be  taken  distributively, 
tod  that,  reddendo  singula  singulis,  they  may  be  applied  to  that  part 
of  the  property,  to  which  they  appear  by  the  context  to  be  appli- 
cable, so  as  to  suffer  other  property,  to  which  in  their  grammatical 
sense  they  would  apply,  to  pass  immediately.  See  also  Rhodes  v. 
Rhodes,  7  App.  Cas.,  192,  in  which  the  Judicial  Committee  struck 
out  the  words  "  from  and  after  the  decease  of  my  said  wife  without 
leaving  issue  of  the  said  marriage,"  which  were  shown  to  have  been 
inserted  accidentally  and  had  the  effect  of  frustrating  the  testator's 
manifest  intentions. 

93.     When  the  language  used  in  a  document  is,  Exclusion  0f 

on  its  face,  ambiguous  or  defective/1*  evidence  may  expiSTo? 

not  be  given  of  facts  which  would  show  its  meaning  *ouf  d<w-blg" 

or  supply  its  defects.(2)  ment. 

Illustrations. 

(a)  A  agrees  in  writing  to  sell  a  horse  to  B  for '  Rs.  1,000  or 
Es.  1,500/ 

Evidence  cannot  be  given  to  show  which  price  was  to  be  given. 

(b)  A  deed  contains  blanks.  Evidence  cannot  be  given  of  facts 
which  would  show  how  they  were  meant  to  be  filled. 

IN"ot©- 
(1)   Patent  ambiguity  cannot  be  cleared  up  by  extrinsic  evi- 
dence.—The  expression  "  on  its  face,  ambiguous  or  defective"  has 
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reference  to  the  rule  of  English  law  which  allows  of  extrinsic  evi- 
dence  for  the  purpose  of  clearing  up  a  latent,  but  not  for  the  pur- 
pose of  clearing  up  a  patent  ambiguity.  The  rule  is  thus  stated  by 
Lord  Bacon,  (Bac.  Max.  of  the  Law,  Reg.  25)  "  There  be  two  sorts 
of  ambiguities  of  words,  the  one  is  ambiguitas  patens  and  the  other 
latent.  Paten*  is  that  which  appears  to  be  ambiguous  upon  the  deed 
or  instrument :  latens  is  that  which  seemeth  certain  and  without 
ambiguity  for  anything  which  appearethonthe  deed  or  instrument; 
but  there  is  some  collateral  matter  out  of  the  deed  that  breedeth 
the  ambiguity.  Ambiguitas  patens  is  never  holden  by  averment,  and 
the  reason  is  because  the  law  will  not  couple  and  mingle  matter  of 
specialty,  which  is  of  the  higher  account,  with  matter  of  averment, 
which  is  of  inferior  account  in  law ;  for  that  were  to  make  all  deed* 
hollow  and  subject  to  averments,  and  so,  in  effect,  to  pass  that 
without  deed  which  the  law  appointeth  shall  not  pass  but  by  deed.11 
The  present  section  deals  with  patent  ambiguities  and  enforces 
the  rule  laid  down  by  Lord  Bacon :  Sections  95,  96  and  97  with 
latent  ambiguities,  that  is,  with  difficulties  which  arise  not  on 
the  face  of  the  instrument,  but  in  its  application  to  the  facts  of  the  ^ 
case,  as,  for  instance,  if  a  man  devise  "  to  his  son  John,"  when  he 
has  two  sons  of  that  name,  Fleming  v.  Fleming,  1H.&C^  242/01 
"to  the  eldest  son  of  J.  8."  and  there  are,  owing  to  a  second 
marriage,  two  persons  who  answer  to  this  description.  Smith  v- 
Joffryee,  15  M.  AW.,  561. 

(2)  When  extrinsic  evidence  is  admissible.— The  present  section 
is  not  intended  to  have  the  effect  of  excluding  evidence  to  explain 
abbreviations,  illegible  words,  obsolete  or  provincial  expressions, 
&c.,  which  may,  in  one  sense,  be  said  to  be  "  ambiguous  or  defective 
language,"  as  to  which  see  Section  98.  It  applies  to  cases  (1)  in  which 
either  no  meaning  at  all  has  been  expressed,  the  sentence  having 
been  left  unfinished,  as  e.g.,  where  there  is  a  grant "  of  -  to 

A"  or  a  grant,  "  of  Blackacre  to ;"  or  (2)  where,  though 

the  language  is  intelligible,  it  is  such  as  to  give  rise  to  an  obvious 
uncertainty  of  meaning,  as  when,  e.g.,  a  man  contracts  to  sell  "one 
of  my  horses"  or  "  a  horse  for  Rs.  1,000  or  Rs.  1,500."  Here,  as  the 
language  expresses  no  definite  meaning,  if  evidence  were  allowed 
to  be  given  as  to  what  the  intention  of  the  person  using  it  was,  the 
effect  would  be,  not  to  interpret  words,  but  to  conjecture  as  to 
intentions,  and  this  the  section  forbids.  WJiere  persons  describing  • 
themselves  as  residents  of  Jaras  Bas  Mohan,  gave  a  bond  for  the 
payment  of  money,  in  which,  as  collateral  security,  they  charged 
their  property  generally  in  the  following  terms : — "  We  hypothe- 
cate as  security  for  the  amount  our  property  with  all  the  rights 
and  interests,"  the  High  Court  dismissed  a  special  appeal  in  \ 
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it  was  contended  that  the  bond  created  a  charge  on  the  property 
situated  at  Jaras  Bas  Mohan.  Parol  evidence  to  explain  what  was 
meant  by  "  our  property"  was  held  to  be  excluded  by  this  section. 
Deojit  v.  Pikmbar.  1  I.  L.  R.,  All.,  275.  Compare  the  case  of 
MaedonoM  v.  Longbottom,  28  L.  J.,  Q.  B.,  293,  ante  page  26tf  Where/ 1 S 
documents  are  obscure,  but  where  both  parties  have  long  acted  on 
the  footing  of  a  given  practical  construction,  the  Court,  in  the 
absence  of  better  evidence,  will  accept  that  construction  as  correct. 
Forbes  v.  Watt,  L.  R.,  2  Scotch  Appeals,  214.  In  this  case  tho 
document  was  not  "ambiguous  or  defective,"  but  admitted  of 
more  than  one  construction. 

When  a  bill  of  exchange  purported,  in  the  body  of  it,  to  be  drawn 
for  two  hundred  pounds,  but  the  figures  at  the  top  were  £245,  and 
the  stamp  was  for  the  larger  amount,  it  was  held  that  evidence  of 
the  intention  of  the  parties  to  draw  the  bill  for  the  larger  amount 
was  inadmissible,  and  that  the  sum  mentioned  in  words  in  the  body 
of  the  bill  must  be  taken  as  that  for  which  the  bill  was  drawn. 
Sanderson  v.  Piper,  7  Scott,  408. 

"  An  agreement  is  not  to  be  deemed  unintelligible  because  of  some 
error,  omission  or  mistake  in  drawing  it  up,  if  the  real  nature  of  the 
mistake  can  be  shown  so  as  to  make  the  bargain  intelligible.  Thus, 
in  Coles  v.  Eulme,  8  B.  &  C,  568,  a  bond  "to  pay  7,770"  was  allowed 
to  be  amended  by  adding  the  word  "  pounds,"  the  recital  in  the 
condition  showing  that  that  must  have  been  the  meaning  of  the 
parties."     Benj.,  28. 

Meaning  of  the  term  "  ambiguous  or  defective."— A  document 
is  not  "ambiguous  or  defective"  merely  "because  an  ignorant 
and  uninformed  person  is  unable  to  interpret  it."  It  is  ambiguous 
only  if  found  to  be  of  uncertain  meaning  by  persons  of  competent 
skill  and  information.  "The  question,"  it  has  been  observed, 
"  whether  language  is  ambiguous  must  depend  mainly  upon  this, 
whether  it  is  ambiguous  when  addressed  to  a  person  competent  to 
interpret  language.  Words  cannot  be  ambiguous  because  they 
are  unintelligible  to  a  man  who  cannot  read,  and,  within  the  same 
reason,  words  cannot  be  ambiguous  merely  because  the  Court, 
which  is  called  upon  to  explain  them,  may  be  ignorant  of  a 
particular  fact,  science  or  art,  which  was  familiar  to  the  person 
who  used  the  words,  and  a  knowledge   of  which  is,   therefore, 

necessary  to  a  right  understanding  of  the  words  he  has  used 

It  must,  therefore,  it  is  conceived,  be  admitted  that  a  Judge  is  not 
competent  to  explain  a  testator's  words,  unless  he  has  cognizance 
of  these  extrinsic  facts,  with  reference  to  which  a  testator  ex- 
pressed himself  :  and,  consequently,  that  when  the  meaning  of  the 
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words,  aided  by  the  light  derived  from  the  circumstances  of  the 
case,  is  certain,  their  ambiguity  cannot  with  truth  or  propriety  be 
said  to  exist."  See  Wigram's  Extrinsio  Evidence,  Propositions 
VTA  VII. 

Evidence  may  be  given  to  show  that  language,  apparently 
ambiguous,  is  not  ambiguous  when  taken  in  connection  with  the 
facts  to  which  it  refers.  Thus,  in  the  case  of  a  legacy  to  w  one  of 
the  children  of  A  by  her  late  husband  B,"  evidence  wonld  be 
admissible  to  show  that  A  had  only  one  son  by  B,  and  that  this  fact 
was  known  to  the  testator,  and  thus  that  the  expression,  though 
apparently  ambiguous,  was  not  really  so,  since  it  did  suffiouoty 
identify  the  object  of  the  legacy ;  if,  however,  A  had  more  thsB<ne 
child  by  B,  the  meaning  would  be  ambiguous  and  evidence  of  tbe 
intention  of  the  testator  would  be  inadmissible.  Wig.  Ex.  Ev.,  Srd 
Ed..  66. 

Rule  in  the  Indian  Succession  Act— Section  100  provides  that 
"  Nothing  in  the  chapter  contained  shall  be  taken  to  affect  any  of 
the  provisions  of  the  Indian  Succession  Act  (X  of  1865)  as  to  the 
construction  of  Wills."  Section  68  of  Act  X  of  1865  declares  that 
"  where  there  is  an  ambiguity  or  deficiency  on  the  face  of  the  Will 
no  extrinsic  evidence  as  to  the  intentions  of  the  testator  shall  be 
given." 

By  section  64  of  the  Indian  Succession  Act,  extended  to  the  Wills 
of  Hindus,  Ac.,  by  Act  XXI  of  1870,  "  where  any  word,  material  to 
the  full  expression  of  the  meaning,  has  been  omitted,  it  may  be 
supplied  by  the  context.  Illustration.  The  testator  gives  a  legacy 
of  '  five  hundred '  to  his  daughter  A,  and  a  legacy  of  '  five  hundred 
rupees '  to  his  daughter  B.  A  shall  take  a  legacy  of  five  hundred 
rupees." 

i^de^e11  °'         94.     When  language  used  in  a  document  is  plain 

against  appii.  ia  itself,  and  when  it  applies  accurately  to  existing 

motto  exitt-  facts,  evidence  may  not  be  given  to  show  that  it  was 

iog  facts.  not  raeanfc  t0  apply  to  suoh  facts. 

Illustration. 

A  sells  to  B  by  deed '  my  estate  at  Rampore  containing  100  bigas.' 

A  has  an  estate  at  Bampore  containing  100  bigas.    Evidence  may 

not  be  given  of  the  fact  that  the  estate  meant  to  be  sold  was  one 

situated  at  a  different  place  and  of  a  different  size.  , 

lSToto. 
When  the  language  of  a  document  is  plain  and  applies  accu- 
rately to  existing  facts,  evidence  to  show  that  it  was  meant  not  to 
apply  to  suoh  facts,  is  inadmissible :— This  section  falls  under  the 
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EVIDENCE, 
more  general  rale  of  English  law  that  where  the  words  of  a  docu- 
ment are  free  from  ambiguity,  and  external  circumstances  do  not 
create  anj  doubt  or  difficulty  as  to  the  proper  application  of  the 
words,  the  document  is  to  be  construed  according  to  the  plain 
common  meaning  of  the  words,  and  that,  in  such  case,  extrinsic 
evidence,  for  the  purpose  of  explaining  the  document  according  to 
the  supposed  intention  of  the  parties,  is  inadmissible.  Shore  v. 
Wilson,  5  Scott,  N.  R.,  968,  at  page  1037. 

The  corresponding  rule,  as  laid  down  by  Wood,  V.  0.,  as  to  Wills, 
is  that  "when  any  subject  is  discovered  which  not  only  is  within 
the  words  of  the  instrument,  according  to  their  natural  construe- 
tion,  but  exhausts  the  whole  of  those  words,  then  the  investigation 
must  stop ;  you  are  bound  to  take  the  interpretation  which  entirely 
exhausts  the  whole  of  the  series  of  expressions  used  by  the  testator, 
and  are  not  permitted  to  go  any  further."    Webb  v.  Byng,  1  K.  A  J., 
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Except  in  the  case  of  words  used  in  a  technical  or  peculiar 
lense. — But  this  does  not  have  the  effect  of  excluding  evidence  to 
explain  the  meaning  of  language  which,  though  apparently  plain, 
is  really  used  in  a  technical  or  peculiar  sense :  see  note  to  Section  98. 

95.  When  language  used  in  a  document  is  plain  Evidence  as  to 
in  itself,  but  is  unmeaning  in  reference  to  existing  ^Sudnginre- 
facts,  evidence  may  be  given  to  show  that  it  was  fa^efj£se*' 
used  in  a  peculiar  sense. 

IUustration. 
A  sells  to  B  by  deed  '  my  house  in  Calcutta.' 
A.  had  no  house  in  Calcutta,  but  it  appears  that  he  had  a  honse 

at  Howrah,  of  which  B  had  been  in  possession  since  the  execution 

of  the  deed. 
These  facts  may  be  proved  to  show  that  the  deed  related  to  the 

house  at  Howrah. 

ISToto- 
When  evidence  is  admissible  to  show  that  the  language  of  a 
document  is  used  in  a  peculiar  sense.— Thus,  where  a  written  con- 
tract, dated  October  24th,  purported  to  indemnify  against  a  bill, 
described  as  payable  three  months  from  that  date :  evidence  was 
admitted  to  show  that  there  was  such  a  bill  as  described,  but  dated 
October  25th,  and  that  that  was  the  bill  to  which  the  indemnity 
was  intended  to  apply,  notwithstanding  the  discrepancy  in  date. 
Way  v.  Hearne,  32  L.  J.,  C.  P.,  34. 

Falsa  demonstrate  non  nocet— Under  this  section,  it  is  appre- 

35 
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headed,  evidence  will  be  admissible,  in  eases  in  which  the  maxim 
ilfaUa  demonstrate)  non  note?'  applies,  that  is,  where  there  are  in- 
accurate descriptions  of  specific  things  or  persons,  for  the  purpose 
of  showing  who  or  what  the  thing  or  person,  so  inaccurately  des- 
cribed, really  is.  "The  characteristic  of  cases  within  the  rule  is  that  I 
the  description,  so  far  as  it  is  false,  applies  to  no  subject  at  all,  and! 
so  far  as  it  is  true,  applies  to  one  only."    Per  Alderson,  B.,  in  Mowrw 
v.  Fisher,  4  Bxch.,  591,  at  page  604.    In  the  case  of  Wills,  (to  whisn 
when  made  under  Act  X  of  1865,  or  by  Hindus,  Jainas,  Sikhs,  and 
Buddhists  in  Lower  Bengal  and  the  towns  of  Madras  and  Bombay 
to  whom  parts  of  that  Act  were  extended  by  Act  XXI  of  1870,  tasse 
sections  do  not  apply,  see  Section  100,)  the  English  Courts  havtgoa* 
great  lengths  in  carrying  out  the  intentions  of  the  testator,  when  a 
person  or  thing,  inaccurately  described,  can  be  ascertained  from 
extraneous  circumstances.    The  same  principle  would,  under  Alt 
section,  be  applied  to  deeds  and  instruments  other  than  Willi 
regulated  by  the  Indian  Succession  Act,  and  some  examples  of  its 
application  from  the  English  decisions  may  be  useful.    Thus,  a 
legacy  given  to  Catharine  Earnley  was  claimed  by  Gertrude  Yard- 
ley,  and  awarded  to  her  on  its  being  shown  that  no  such  person  as 
Catharine  Earnley  was  known  to  the  testator,  that  the  testator  was 
in  the  habit  of  calling  the  claimant  Gatty,  which  might  easily  have 
been  mistaken  by  the  person  who  drew  the  Will  for  Eaty,  and  on 
other  evidence  showing  that  Gertrude  Yardley  was  the  person 
really  meant :  in  the  same  way  a  legacy  to  Mrs.  and  Miss  Bowden 
of  Hammersmith,  widow  and  daughter  of  the  late  Rev.  Mr.  Bowden,** 
was  claimed  by  Mrs.  Washbourne  and  her  daughter,  on  its  being 
shown  that  Mrs.  Washbourne  was  daughter  of  Mr.  Bowden,  that 
Mrs.  Bowden  had  been  dead  for  many  years  and  that  since  her 
death  no  one  of  the  name  had  resided  at  Hammersmith,  and  that 
the  testatrix  had  been  in  the  habit  of  confounding  the  names  of  the 
two  families,  and  was  in  the  habit  of  calling  Mrs.  Washbourne  by 
her  maiden  name. 

So,  again,  a  devise  to  the  second  son  of  Edward  Weld  of  Lulworth 
was,  upon  the  context  of  the  Will  and  evidence  as  to  the  condition 
of  the  Weld  family  and  the  testator's  acquaintance  with  its  different 
members,  held  to  mean  devise  to  the  second  son  of  Joseph  Weld  of 
Lulworth  on  proof  that  the  testator  had  been  in  the  habit  of  calling 
the  possessor  of  Lulworth  "  Edward,"  although  there  was  in  fact 
an  Edward  Joseph  Weld,  who  resided  at  Lulworth  and  was  usually 
called  Edward.  Lord  Gamoys  v.  BlundeU,  1  H.  L.  C,  71&.  In 
Charter  v.  Charter,  L.  R.,  2  P.  &  D.,  315,  the  testator  appointed  as 
his  executor  his  son,  Forster  Charter.  He  had  no  son  of  that 
name,  but  had  two  sons  named  William  Forster  Charter  and 
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Charles  Charter.  The  Court,  on  evidence  of  the  circumstances 
under  which  the  testator,  wrote  the  Will,  and  of  the  position  of  the 
parties  about  him,  and  also  on  consideration  of  the  contents  of  the 
Will  itself,  determined  that  the  latter  was  the  person  denoted  by 
the  Will,  and  decreed  probate  to  him.  It  would  seem  that  in  such 
a  case  the  Court  may  receive  parol  evidence  of  the  intention 
of  the  testator.  There  must,  however,  be  enough  in  the  docu- 
ment itself  to  establish  the  identity  of  the  person  or  thing 
referred  to,  and  to  allow  of  so  much  as  is  inaccurate  being  discard- 
ed as  surplusage.  The  rule  is  thus  laid  down  in  the  English  • 
Courts ;  "  as  soon  as  there  is  an  adequate  and  sufficient  definition, 
with  convenient  certainty,  of  what  is  intended  to  pass  by  a  deed, 
any  subsequent  erroneous  addition  will  not  vitiate  it."  Llewellyn 
v.  Earl  of  Jersey,  11  M.  &  W-,  183,  at  page  189.  In  Selwood  v.  Mild-  • 
way,  3  Ves.  Jun.,  306,  a  testator  bequeathed  part  of  "  my  stock  in 
the  £4  per  cent,  annuities  of  the  Bank  of  England :"  it  was  shown 
that,  at  the  time  of  making  the  Will,  he  had  no  such  annuities,  but 
that  he  had  had  some,  which  had  been  sold  out  and  the  proceeds 
invested  in  long  annuities :  it  was  held  that  the  bequest  was,  in 
substance,  a  bequest  of  stock,  and  that,  as  annuities  of  the  precise 
character  could  not  be  discovered,  the  only  annuities  discoverable 
Bhould  be  held  to  pass  by  the  Will.  So,  again,  a  bequest  of  "  my 
freehold  houses  in  Aldersgate  street,"  where  the  testator  had  no 
freehold  but  only  leasehold  houses  in  that  street,  has  been  held  to 
pass  the  leasehold  houses,  the  word  "  freehold  "  being  rejected  as 
surplusage.    Qoodman  v.  Edwards,  2  My.  &  K.,  759.  * 

In  Doe  d.  Gains  v.  Rouse,  5  C.  B.,  422,  a  testator  having  a  wife, 
Mary,  alive,  who  survived  him,  went  through  the  ceremony  of 
marriage  with  another  woman,  named  Caroline,  who  lived  with  him 
m  his  wife  till  his  death.  His  bequest  "  to  my  dear  wife,  Caroline" 
was  held  to  pass  the  property  to  Caroline  and  not  to  the  real  wife. 
There  was  no  doubt,  the  Court  observed,  as  to  the  testator's  inten- 
tion and  the  inapt  description  of  the  person  was  no  reason  why 
the  property  should  go  to  a  person  not  intended  by  the  testator. 

It  has  sometimes  been  contended  that  where  a  person  or  thing  is 
Wned}  and  an  inaccurate  description  is  added,  the  name  shall  invari- 
ably prevail  as  against  the  description.  There  is,  however,  nothing 
to  sanction  Buch  a  view.  "  I  think,"  says  Lord  Campbell  speaking 
of  such  caseB,  "  that  there  is  no  presumption  in  favour  of  the  name 
ttore  than  of  the  demonstration.  Upon  referring  to  the  numerous 
cases  that  have  been  cited  at  the  Bar,  it  will  be  found  that  there 
are  more  instances  in  which  the  demonstration  prevailed  than  in 
which  the  name  prevailed."    Drake  v»  Drake,  8  H.  L.  C,  172. 
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Whan  oral  statements  of  the  person  making  a  docnment  are  ad- 
missible.— Wherever,  under  this  and  the  following  sections,  evi- 
dence is  admissible  to  explain  a  document,  oral  statements  of  the 
person  making  the  document  are  admissible,  and  it  matters  not 
whether  those  statements  are  prior  to,  contemporaneous  with,  or 
subsequent  to  the  making  of  the  document.  "They  may,  of 
course,  have  more  or  less  weight  according  to  the  time  and  circum- 
stances under  which  they  were  made:  but  their  admissibility 
depends  entirely  on  other  considerations."  Doe  d.  Allen  v.  AUm, 
12  A.  A.  E,  451. 

96*  When  the  facts  are  such  that  the  language 
used  might  have  been  meant  to  apply  to  any  one, 
and  could  not  have  been  meant  to  apply  to  more 
than  one,  of  several  persons  or  things,  evidence  may 
be  given  of  facts  which  show  which  of  those  persons 
or  things  it  was  intended  to  apply  to. 

Illustration*. 

(a)  A  agrees  to  sell  to  B  for  Rupees  1,000  "  my  white  horse."  A 
has  two  white  horses.  Evidence  may  be  given  of  facts  which  show 
which  of  them  was  meant. 

(o)  A  agrees  to  accompany  B  to  Hyderabad.  Evidence  may  be 
given  of  facts  showing  whether  Hyderabad  in  the  Deccan  or  Hyder- 
abad in  Scinde  was  meant. 

ISTot©. 
Where  a  docnment  correctly  describes  two  sets  of  circum- 
stances and  is  not  intended  to  apply  to  both,  evidence  is  admit- 
sible  to  show  to  which  set  it  was  intended  to  apply.— Section  M 
provides  that  where  the  language  of  a  document  is  plain  and  applies 
accurately  to  existing  facts,  evidence  may  not  be  given  to  show  thai 
it  was  meant  not  to  apply  to  such  facts.  The  present  section  so  far 
modifies  the  rule  as  to  provide  that  where  language  correctly  des- 
cribes two  sets  of  circumstances  and  cannot  have  been  intended 
to  apply  to  both,  evidence  may  be  given  to  show  to  which  set  it 
was  intended  to  apply.  The  "facts"  referred  to  in  the  section 
will  include  statements  :  see  last  paragraph  of  note  to  Section  & 

Rule  in  the  Indian  Succession  Act— Section  67  of  the  Indian 
Succession  Act,  X  of  1865,  which  is  one  of  the  sections  extended  to 
the  Wills  of  Hindus,  Ac.,  by  Act  XXI  of  1870,  declares  thst 
"  where  the  words  of  the  Will  are  unambiguous,  but  it  is  found  by 
extrinsic  evidence  that  they  admit  of  applications,  one  on^of 
which  can  have  been  intended  by  the  testator,  extrinsic  < 
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may  be  taken  to  show  which  of  those  applications  was  intended." 
See  Section  88  of  Act  X  of  1865,  and  the  notes  to  Section  97  of 
this  Act. 

97-     When  the  language  used  applies  partly  to  Evidences  to 
one  set  of  existing  facts,  and  partly  to  another  set  fanp^S°to°f 
of  existing  facts,  but  the  whole  of  it  does  not  apply  £J£  °ff  facts 
correctly  to  either,  evidence  may  be  given  to  show  to  neither  of 
to  which  of  the  two  it  was  meant  to  apply.  whole  correct. 

ly  applies. 
Illustration. 

A  agrees  to  sell  to  B  '  my  land  at  X  in  the  occupation  of  T.'  A 
has  land  at  X,  but  not  in  the  occupation  of  Y,  and  he  has  land  in 
the  occupation  of  Y,  but  it  is  not  at  X.  Evidence  may  be  given  of 
facts  showing  which  he  meant  to  sell. 

ISToto- 

Where  language  is  partially  applicable  to  two  sets  of  facts,  but 
wholly  applicable  to  neither,  evidence  is  admissible— This  section 
is  the  converse  of  the  preceding  one:  in  that  section  there  is 
language  equally  applicable  to  two  sets  of  facts :  here  there  is 
language  partially  applicable  to  two  sets  of  facts,  but  wholly  appli- 
cable to  neither.  In  this  case,  as  in  the  former,  extrinsic  evidence 
is  admissible  for  discovering  the  meaning.  It  is  an  extension  of 
the  rule  laid  down  in  Section  95. 

According  to  the  English  law,  in  cases  such  as,  these,  although 
extrinsic  evidence  of  the  surrounding  circumstances  may  be  re- 
ceived, for  the  purpose  of  ascertaining  to  which  set  of  facts  the 
language  refers,  evidence  of  the  author's  declarations  of  intention  is 
inadmissible.- -Tayl.,  §  1109.  This  distinction  is  not,  apparently, 
preserved  in  the  present  Act. 

Application  of  rule  in  the  case  of  Wills.— This  rule  of  construc- 
tion was  carried  a  great  length,  in  its  application  to  Wills,  in  an 
English  case.  ByM  v.  Hannam,  10  Beav.,  536.  A  devise  was  made 
to  the  testator's  nephew  for  life,  remainder  over  to  "Elizabeth 
Abbott,  a  natural  daughter  of  Elizabeth  Abbott  of  Gollingham, 
single  woman,  who  had  formerly  lived  in  his  service."  Elizabeth 
Abbott,  the  mother  had,  at  the  date  of  the  Will,  two  children,  a 
natural  sont  of  whom  the  testator's  nephew  was  supposed  to  be  the 
father,  and  a  legitimate  daughter.  The  natural  son  was  held 
entitled  under  the  devise,  though  neither  sex  nor  name  applied  to 
him.  Under  this  section  would  fall  the  case,  referred  to  in  the 
note  to  Section  95,  in  which  a  devise  "  to  my  dear  wife  Caroline  " 
by  a  man,  who  had  gone  through  a  ceremony  of  marriage  with  a 
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person  named  Caroline  in  the  lifetime  of  his  real  wife,  was  held  to 
pass  the  devised  property  to  the  person  named  Caroline.  Doe  d. 
Gains  v.  Rouse,  5  C.  B.,  422. 

With  regard  to  Wills  the  law  is  thns  laid  down  in  Hawkins' 
Treatise  on  the  construction  of  Wills,  pages  9  and  11: — "Parol 
evidence  is  admissible  to  show  what  were  the  actual  testamentary 
intentions  of  the  testator,  to  determine  which  of  several  persons 

or  things  was  intended   under  an  equivocal   description the 

general  test  of  such  a  description  is,  that  it  must  apply  with  entire 
propriety  to  each  of  the  persons  or  things  in  question,  A  des- 
cription, which  applies  partly  to  one  and  partly  to  another  of  the 
persons  or  things  in  question,  is  not  equivocal.  Thus  a  devise  to 
John  Thomas  Smith,  there  being  a  John  Smith  and  a  Thorns 
Smith,  is  not  equivocal  with  respect  to  them.  But  descriptions 
which  are  partly  inaccurate  are  equivocal  if  the  inaccurate  part  of 
the  description  applies  to  none  of  the  persons  or  things  in  question. 
Thus  a  devise  to  John  Thomas  Smith  is  equivocal,  if  there  be  no 
Smith  bearing  the  christian  name  of  Thomas,  but  two  or  more 
Smiths  with  the  christian  name  of  John.  In  this  case  the  word 
'Thomas'  which  is  inapplicable  to  any  of  the  claimants,  being 
rejected,  the  description  John  Smith  remains  which  is  equivocal" 
In  such  a  case  extrinsic  evidence  of  the  testator's  intention  is 
admissible.  This  is  also  the  law  under  the  Indian  Succession  Act, 
(X  of  1865)  Section  67. 

98*  Evidence  may  be  given  to  show  tbe  meaning 
of  illegible  or  not  commonly  intelligible  characters, 
of  foreign,  obsolete,  technical,  local,  and  provincial 
expressions,  of  abbreviations*1*  and  of  words  used  in 
a  peculiar  sense.*2* 

Illustration. 
A,  a  sculptor,  agrees  to  sell  to  B  'all  my  mods.'    A  has  both 
models  and  modelling  tools.    Evidence  may  be  given  to  show  which 
he  meant  to  sell. 

JSToto- 
(1)  Evidence  is  admissible  to  explain  technical  expressions- 
When  an  expression  used  in  a  document  has  a  technical  meaning, 
parol  evidence  may  be  given  to  show  that  it  is  used  in  its  technical 
and  not  in  its  ordinary  meaning  in  common  parlance,  although  it 
may  be  perfectly  clear  and  unambiguous  in  itself.  So,  when  tto 
lessee  of  a  mine  covenanted  to  get  the  whole  of  the  mine  "  not 
deeper  than  the  level  of  the  mine  at  a  particular  point "  parol  tri* 
dence  was  admitted  to  show  that  amongst  miners  "level"  brfl 
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technical  meaning  different  from  the  ordinary  signification  of  hori- 
zontal line.    Clayton  v.  Gregson,  5  A.  &  E.,  302. 

So,  in  a  memorandum  about  a  horse  race,  evidence  was  admitted 
to  show  that  the  words  "  across  country"  meant  that  the  riders 
were  to  jump  the  obstacles  and  not  go  through  gates.  Evans  v. 
Pratt,  3  M.  &  G.,  759. 

So,  parol  evidence  has  been  admitted  to  show  that  by  usage  of 
the  hop-trade  "  ten  pockets  of  Kent  hops  at  £5,"  means  at  £5  per 
cwt.  Spicer  v.  Cooper,  1  Q.  B ,  424 ;  that  "  months"  in  a  charter- 
party  means  "  calendar  months,  JoUy  v.  Young,  1  Esp.,  186 ;"  and 
that  "  days"  in  a  bill  of  lading  means  "  working  days.  Cochran 
v.  Besberg,  3  Esp.,  121 ;"  and  in  the  same  way  special  technical 
meanings  have  been  proved  in  the  case  of  the  phrases  "duly 
honored,"  as  to  a  bill.  Lucas  v.  Craning,  7  Taunt.,  164;  "  in  turn  to 
deliver"  in  a  charterparty.  Robertson  v.  Jackson,  2  Com.  B.,  412 ; 
"  weekly  accounts"  as  meaning,  in  a  certain  trade,  accounts  of 
particular  work  only.  Myers  v.  Sari,  30  L.  J.,  Q.  B.,  9 ;  a  "  bale  of 
cotton"  as  meaning  a  "bag"  in  the  Alexandrian  Trade,  and  a 
compressed  bale  in  the  Calcutta  trade.— Taylor  v.  Briggs,  2  C.  &  P., 
525.— Tayl.,  §  1163.  So,  where  in  a  lease  as  to  a  rabbit  warren, 
the  lessee,  covenanted  to  leave  10,000  rabbits  at  the  expiration  of 
the  lease,  evidence  was  admitted  to  show  that  according  to  local 
usage  1,000  meant  1,200  when  applied  to  rabbits.  Smith  v.  Wilton, 
3  B.  &  Ad.,  728. 

Evidence  of  former  transactions  between  the  same  parties  can  be 
received  for  the  purpose  of  explaining  the  meaning  of  the  terms 
used  in  their  written  contract.    Bourne  v.  Oailiff,  11  C.  A  F.,45. 

(3)  Or  words  used  in  a  peculiar  sense.— Thus  evidence  was 
admitted  to  show  the  meaning  of  the  letters  P.  P.,  at  the  end  of  a 
bet,  viz.,  Play  or  Pay,  that  is  to  say,  run  the  match  or  pay  the  bet. 
Baintree  v.  Hutchinson,  10  M.  &  W.,  85.  And,  so,  where  a  legacy 
was  left  to  " Mrs.  G."  evidence  was  admitted  to  show  that  the 
testator  was  in  the  habit  of  calling  a  certain  person  "  Mrs.  G."  and 
she  was  allowed  to  take  under  the  initial. 

So  where  a  grant  of  land  was  dated  "  26  Falgoon  in  the  year  16/' 
it  was  held  that  the  meaning  of  these  words  might  be  shown  by 
reference  to  another  deed  signed  by  the  same  officer  from  which  it 
appeared  that  "  the  year  37"  meant  "  the  37th  year  of  the  Bajah 
of  P."  and  corresponded  with  1186  B.  S.  Equitable  Coal  Company 
v.  Quneth  Chunder  Banerjee,  9  Cal.,  -276. 

99*     Persons  who  are  not  parties  to  a  document,  who  may  «?• 
or  their  representatives  in  interest,  may  give  evi-  a^ement 
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^^DOBaJw?1*  ^en0e  °*  any  feoto  tending  to  show  a  contempo- 
raneous agreement  varying  the  terms  of  the  docu- 
ment. 

Illustration. 
A  and  B  make  a  contract  in  writing  that  B  shall  sell  A  certain 
cotton,  to  be  paid  for  on  delivery.    At  the  same  time  they  make  an 
oral  agreement  that  three  months'  credit  shall  be  given  to  A.   This ' 
conld  not  be  shown  as  between  A  and  B,  bat  it  might  be  shown  by 
C  if  it  affected  his  interests. 

Noto. 
Meaning  of  "  varying."— Donbts  have  been  expressed  whether 
nnder  this  section,  the  right  conferred  on  persons,  other  than  the 
parties  to  a  Document  or  their  representatives,  of  giving  evidence 
of  a  contemporaneous  oral  agreement  "  varying"  the  document, 
must  not  be  understood  as  restricted  to  '  varying'  in  contradis- 
tinction to  "  contradicting,  adding  to  or  subtracting  from"  its 
terms.  There  is  no  reason,  however,  to  suppose  that  any  such  dis- 
tinction, which  is  certainly  unknown  to  English  law,  was  intended. 
The  word  "  varying"  was  no  doubt  employed  as  embracing  contra- 
dictions, additions  and  subtractions. 


Saving  of 

Frovisions  of 
ndian  Suc- 
cession Act 
relating  to 
Will*. 


100-  Nothing  in  this  chapter  contained  shall  be 
taken  to  affect  any  of  the  provisions  of  the  Indian 
Succession  Act  (X  of  1 865)  as  to  the  construction 
of  Wills. 

Note, 
These  are  contained  in  Chapter  XI ;  Act  XXI  of  1870  extends 
parts  of  Act  X  of  1865  and  of  Chapter  XI,  Sections  61—77  and  Sec- 
tions 82,  83,  85,  88 — 103  inclusive,  to  the  Wills  of  Hindus,  Jainas, 
Sikhs  and  Buddhists  in  Lower  Bengal  and  the  Towns  of  Madras 
and  Bombay.  It  is,  therefore,  only  to  Wills  other  than  these  and 
to  instruments  other  than  Wills  that  the  provisions  of  the  present 
chapter  apply. 
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PART    III. 

PRODUCTION    AND    EFFECT    OF    EVIDENCE. 


CHAPTER    VII. 

Of  the  burden  of  pkoof. 

101-     Whoever  desires  any  Court  to  give  Judg-  Burden  of 
ment  as  to  any  legal  right  or  liability  dependent  on  pro° " 
the  existence  of  facts  which  he  asserts,  raust  prove 
that  those  facts  exist. 

When  a  person  is  bound  to  prove  the  existence  of 
any  fact,  it  is  said  that  the  burden  of  proof  lies  on 
that  person. 

Illustrations. 

(a)  A  desires  a  Court  to  give  judgment  that  B  shall  be 
punished  for  a  crime  which  A  says  B  has  committed. 

A  must  prove  that  B  has  committed  the  crime. 

(b)  A  desires  a  Court  to  give  judgment  that  he  is  entitled  to 
certain  land  in  the  possession  of  B  by  reason  of  facts  which  he 
asserts  and  which  B  denies  to  be  true. 

A  must  prove  the  existence  of  those  facts. 

ISToto-  . 
Bnrddil  of  proof. — This  and  the  other  sections  of  this  chapter 
deal  with  a  topic  of  the  utmost  importance  in  judicial  proceedings, 
viz.,  what  are  the  facts  which,  on  the  face  of  the  proceedings,  the 
Court  will  assume  until  the  contrary  be  shown.  This  raises  the 
whole  question  of  presumptions,  and  presumptions  range  in 
cogency  from  those  which  are  imperative  directions  of  the  law  to 
draw  certain  conclusions,  irrespective  of  the  Judge's  own  opinion 
of  the  matter,  (as  e.g.,  the  conclusive  presumption  in  favor  of 
legitimacy  in  Section  112,)  to  those  which  are  mere  inferences, 
permitted  by  the  law,  if,  in  the  circumstances  of  the  case,  the 
Court  thinks  fit  to  draw  them,  (as  e.g.,  the  presumptions  mentioned 
,  in  Section  114.)  Section  114  may,  in  fact,  be  said  to  indicate  the 
point  at  which  the  Act,  which  has  been  hitherto  guiding  the 

36 
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Judge's  steps  in  the  discovery  of  the  truth,  leaves  him  to  do  the 
best  he  can  by  himself.  It  has  prescribed  the  material  on  which, 
and  on  which  alone,  the  conclusion  is  to  be  based :  it  has  shown 
how  that  material  is  to  be  brought  to  the  Judge's  mind  and  it 
has  laid  down  in  the  earlier  sections  of  this  chapter  some  restric- 
tions as  to  the  use  to  be  made  of  that  material.  The  first  four  sec- 
tions of  the  chapter  enact  the  general  English  rule  as  to  the  burden 
of  proof ;  Section  103  is  merely  an  amplification  of  Section  101,  and 
Section  102  supplies  a  test,  frequently  applied  in  the  English  cases, 
for  the  purpose  of  ascertaining  on  whom  the  burden  of  proof  lies. 
Sections  105 — 1 1 0  lay  down  certain  special  rules  casting  the  burden 
of  proof  on  particular  persons :  Sections  111  and  112  provide  for 
two  cases  in  which,  under  particular  circumstances,  not  only  is 
the  burden  of  proof  of  a  fact  removed  from  one  party,  but  the 
other  party  is  not  allowed  to  disprove  it,  the  fact  being  deemed  by 
the  law  to  be  conclusively  proved.  Section  114  concludes  the 
subject  by  a  general  authorization  to  draw  reasonable  inferences. 

Onwhona  JQg.     The  burden  of  proof  in  a  suit  or  proceed- 

proofiiea.        ing   lies   on    that    person    who    would    fail    if   uo 

evidence  at  all  were  given  on  either  side. 

Illu8tration8. 

(a)  A  sues  B  for  land  of  which  B  is  in  possession,  and  which, 
as  A  asserts,  was  left  to  A  by  the  will  of  C,  B's  father. 

If  no  evidence  were  given  on  either  side,  B  would  be  entitled  to 
retain  his  possession. 
Therefore  the  burden  of  proof  is  on  A. 

(b)  A  sues  B  for  money  due  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  that  it  was 
obtained  by  fraud,  which  A  denies. 

If  no  evidence  were  given  on  either  side,  A  would  succeed,  as 
the  bond  is  not  disputed  and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  on  B. 

Note- 
On  whom  burden  of  proof  lies.— The  test  provided  by  the  sec- 
tion was  suggested  by  Alderson,  B.,  in  Amos  v.  Hughes,  1  M.  A  R-, 
464,  and  has  been  repeatedly  made  use  of  subsequently  in  the  Eng- 
lish Courts.  Thus,  where  execution  of  a  deed  is  admitted,  but 
defendant  denies  having  received  consideration,  the  burden  ol 
disproving  such  receipt  lies  on  the  defendant.  SivarAmaigar  v. 
8amu  Aiyar,  1  Mad.  H.  0.  R.,  447.     So,  also,  where,  in  a  so 
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proceeding  between  persons  claiming  to  be  coheirs,  a  defendant 
had  beon  adjudged  a  coheir,  the  burden  of  proving  his  illegitimacy 
lies  on  the  plaintiffs  coheirs.  Ashrufood  Dowlah  v.  Hyder  Hoesain 
Khan,  11  Moore's  I.  A.,  94,  at  page  108.  So,  again,  where  a  ryot 
digs  a  tank  on  his  landlord's  ground,  the  burden  of  proving  a  cus- 
tomary or  other  right  to  do  so  lies  on  the  ryot.  Tarini  Oharan 
JBoee  y.  Debnarayan  MUtri,  8  B.  L.  E.,  App.,  69. 

So,  where  a  Zemindar  sues  for  a  declaration  that  certain  lands, 
within  his  Zemindari,  held  by  the  defendant  are  rent-paying,  and 
it  is  shown  that  other  lands  held  within  the  Zemindari  by  the 
defendants,  and  not  distinguishable  as  a  separate  holding  from  those 
in  suit,  are  rent-paying,  the  defendant  must  give  prima  facie  proof 
that  some  of  the  lands  in  suit  are  rent-free  before  he  can  call  upon 
the  Zemindar  to  prove  that  all  or  any  of  them  are  rent-paying. 
Mir  Akbar  AH  v.  Bhya  Lai  Jha,  7  Cal.,  497. 

But  where  a  Zemindar  sues  to  resume  or  assess  lands,  held  under 
a  rent-free  title,  which  he  alleges  to  be  invalid,  and  the  defendant 
either  is  not  a  tenant  of  his  for  other  lands,  or,  being  a  tenant, 
holds  lands  in  a  separate  parcel  or  otherwise  in  such  a  manner  as 
to  be  distinct  from  the  lands  in  suit,  the  burden  of  showing  the 
lands  to  be  rent-paying  lies  on  the  Zemindar,  7  Cal.,  502. 

In  an  action  brought  to  recover  property  which  had  belonged  to 
a  judgment-debtor  and  was  attached  by  the  defendant,  the  plaintiff 
alleged  that  the  property  was  bought  by  her  before  the  decree  for 
attachment  was  made.  The  application  to  remove  the  attachment 
had  failed  and  so  plaintiff  brought  the  action  alleging  the  sale.  It 
was  held  that  it  was  not  incumbent  on  the  defendant  to  prove  the 
sale  fictitious  but  that  plaintiff  must  prove  it  genuine.  Oovind 
Atmdrdm  v.  Santai,  I.  L.  R.,  12  Bom.,  270. 

In  a  suit  to  recover  the  balance  of  purchase  money,  alleged  to  bo 
due  upon  the  sale  of  a  decree,  where  the  plaintiff's  case  was  that 
the  consideration  money  was  not  paid,  but  a  rooqua  given  for  it, 
payablo  upon  the  mutation  of  names  taking  place;  it  was  held, 
that  the  onus  of  proving  non-payment  was  thrown  upon  the  plain- 
tiff, in  consequence  of  the  acknowledgments  she  had  made  of  the 
receipt  of  the  whole  purchase-money,  viz ,  an  admission,  which  was 
made  and  recorded  under  Act  XX  of  1866,  at  the  time  when  the 
deed  was  registered,  and  again  an  acknowledgment  made  in  the 
petition  presented  to  the  Court  which  made  tho  decree  for  mutation 
of  names. 

Although,  at  the  time  when  a  deed  of  sale,  containing  an  acknow- 
ledgment of  payment,  is  written,  payment  is  not  made,  it  may 
become  an  acknowledgment  afterwards,  i.e.,  when  the  deed  is 
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handed  over.    Nawab  Syud  AUee  Shah  v.  Muuamut  Amanee  Begum, 
19  W.  R.,  Civil  Rulings,  149. 

Shifting  of  burden  of  proof— Sir  James  Stephen  adds  {Dig., 
§  95)  "  As  the  proceeding  goes  on,  the  burden  of  proof  may  be 
shifted  from  the  party,  on  whom  it  rested  at  first,  by  his  proving 
facts  which  raise  a  presumption  in  his  favor."  Thus  at  any 
moment  throughout  the  case,  the  proof  of  some  fact  by  one  party 
may  throw  upon  the  opposite  party  the  burden  of  disproving  some 
inference,  which  the  proved  fact,  prima  facie,  suggests.  8ee  Tatam 
v.  Haelar,  23  Q  B.  D.,  345. 

Burden  of  proof  in  ejectment— In  ejectment  suits  the  burden  of  ? 
proof  is  on  the  plaintiff  to  show  possession  and  dispossession  within 
12  years.  Maharajah  Koowur  v.  Baboo  Nund  Lall  Sing,  8  Moore's 
I.  A.,  199;  Beer  Chunder  Zobray  v.  Deputy  Commissioner  of  BhuU 
looah,  13  W.  R.,  P.  C,  '23.  A  doubt  was  cast  on  this  rule  by  the 
ruling  of  the  Privy  Council  in  Baethen  Govind  Boy  v.  Inglie,  7  I.  L. 
B.,  CaL,  364,  where,  title  being  shown,  the  burden  was  thrown  on 
the  defendant.  It  has  been  held,  however,  that  this  ruling  had 
reference  to  the  special  character  of  the  lands  in  suit,  which  had 
been  recovered  after  diluvium,  and  is  not  to  be  accepted  as  altering 
the  settled  rule  of  law  in  ordinary  cases.  Colly  Chund  Lahoo  v. 
Secretary  of  State  for  India,  I.  L.  R.,  7  Cal.,  225,  and  Mano  Mohun 
Qhose  v.  Mothura  Mohun  Boy,  I.  L.  R ,  7  Cal.,  725.  Moro  Deeai  v. 
Bam  Chundra  Deeai,  I.  L.  R.,  6  Bom.,  510. 

Bro£eMto  10&     The  burden  of -proof  as  to  any  particular 

particular        fact  lies  on  that  persoii  who  wishes  the  Court  to 

fc*  believe  in  its  existence,  unless  it   is   provided  by 

auy  law  that  the  proof  of  that  fact  shall  lie  on  any 

particular  person. 

Illustration. 

(a)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe 
that  B  admitted  the  theft  to  C.    A  must  prove  the  admission. 

B  wishes  the  Court  to  believe  that,  at  the  time  in  question,  he 
was  elsewhere.    He  must  prove  it. 

•     Note- 
Person  wishing  the  Court  to  believe  a  fact,  must  prove  it— 

This  is  another  way  of  stating  the  rule  laid  down  in  Section  101. 
There  are,  however,  a  large  number  of  cases  in  which  the  law,  on 
grounds  of  policy,  throws  the  burden  of  proof  on  particular  persons* 
One  large  class  of  these  is  where  the  burden  of  proving  authority* 
consent  or  lawful  excuse  is  thrown  upon  persons,  against  wbavtftkt 
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facts  of  the  case  raise  a  reasonable  suspicion.  Thus  in  England,  a 
person  indicted  for  being  found  at  night  in  possession  of  an  imple- 
ment of  house-breaking,  or  for  having  in  his  possession  coining 
tools  or  forged  dies  or  other  materials  for  the  commission  of  crime, 
is  bound  to  protect  himself  by  showing  some  lawful  excuse  or 
authority.  Tayl,  §  345.  So  under  Section  105  of  the  present  Act 
the  burden  of  proving  any  circumstance,  bringing  the  case  within 
any  general  or  special  exception,  is  thrown  upon  the  accused. 

So  also  the  Criminal  Tribes  Act,  XXVII  of  1871,  Section  9, 
throws  upon  the  member  of  a  "Criminal  Tribe"  the  burden  of 
proving  '  a  lawful  excuse'  in  certain  cases. 

Proof  by  collateral  heir— A  plaintiff,  who  claims  as  a  collateral 
heir,  must  prove  his  title  through  the  common  ancestor  in  all  its 
stages,  and,  accordingly,  must  show  who  the  common  ancestor  was 
Kedamaih  Ghose  v.  Proiar  Ghunder  Doss,  L  L.  R.,  6  Cal.,  629. 

Burden  of  Proof  in  case  of  Deeds—  When  the  genuineness  of  a 
deed,  on  which  the  plaintiff  sues,  is  put  in  issue,  the  burden  lies  on 
the  plaintiff  of  proving,  not  only  the  execution,  but  the  bond-fides  of 
the  deed.  Brajeswaree  Peshakar  v.  Budharnddi  and  another,  I.  L.  B., 
6  Cal.,  268. 

The  party  who  seeks  to  show  that  his  deed  had  a  different  effect 
from  that  which  it  purports  to  have,  must,  of  course,  prove  that 
this  is  so.  Thus  where  property  is  purchased  in  the  name  of  a  be- 
namidar,  and  all  the  insignia  of  property  are  placed  in  his  hands, 
and  the  true  owner  wants  to  get  ric\of  the  effect  of  an  alienation  by 
the  benamidar,  the  onus  lies  on  him  to  show  that  (1)  the  alienation 
was  made  without  his  acquiescence,  and  (2)  that  the  purchaser 
took  with  notice  of  that  fact.  Bhugwan  Boss  v.  Upooch  Singh, 
10  W.  E.,  (Civil  Rulings),  18o. 

Where  a  plaintiff  claims  land  as  purchaser  in  good  faith  from  a 
benamidar,  who  has  been  registered  as  owner  and  who  by  the  act 
of  the  true  owners  had  been  allowed  to  become  the  apparent  owner, 
the  burden  lies  upon  him.  Itutto  Sing  v.  Bajrang  Sing  and  others, 
13  Cal.,  280. 

Altered  documents  —As  to  the  burden  of  proof  respecting  Che 
genuineness  of  an  altered  document,  see  note  to  Section  62.  The 
burden  of  showing  that  an  alteration,  which  appears  on  the  face  of 
a  bill,  was  made  under  such  circumstances  as  not  to  vitiate  it  lies 
on  the  plaintiff.    Byles  on  Bills,  (15th  ed.),  p.  339. 

Unstamped  Documents*— The  burden  of  proving  an  instrument    y 
to  be  unstamped  lies,  in  the  first  instance,  on  the  party  who  objects 
to  its  production  on  the  ground  that  it  is  unstamped.    Where  there 
is  no  evidence  on  either  side,  it  will  be  presumed  to  have  been 
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stamped.  But  when  once  satisfactory  evidence  has  been  given 
that  at  a  particular  time  the  instrument  was  unstamped,  there  is  an 
end  of  any  presumption  of  law  in  favor  of  its  having  been  stamped, 
the  onus  of  proof  is  shifted,  and  the  party  who  relies  on  the  instru- 
ment must  prove  it  to  have  been  duly  stamped.  Marine  Investment 
Company  v.  Haviside,  L.  R.,  5  H.  L.,  624. 

Any  instrument  upon  which  an  indorsement,  as  provided  by  s.  31 
of  the  Stamp  Act  I  of  1879,  has  been  made,  shall  be  deemed  to  be 
duly  stamped  and  shall  be  receivable  in  evidence  accordingly. 
3  AIL,  115. 

Attachment  of  debtor's  person.— Where  an  application  is  made 
for  attachment  of  a  debtor's  person,  the  onus  is  on  the  debtor  to 
show  that  he  has  no  property,  not  on  the  creditor  to  show  that  by 
sending  the  debtor  to  prison  some  satisfaction  of  the  debt  would  bo 
obtained.    Seton  v.  Bijohn,  8  B.  L.  B.,  255. 

Compromise. — The  onus  of  showing  that  a  compromise  has  been 
fraudulently  obtained  by  intimidation  and  false  representation, 
rests  upon  those  who  seek  to  impeach  the  validity  of  their  own 
deed.  Uajunder  Narain  Roe  v.  Bijai  Qovind  Sing,  2  Moore's 
I.  A.,  181. 

Presumption  in  favor  of  defendant— Where  a  plaintiff  fails  to 
make  out  his  case,  the  presumption  will  be  in  favor  of  the  defend- 
ant ;  thus,  e.g.,  in  an  action  for  money  lent,  the  only  evidence  was 
that  plaintiff  handed  defendant  a  bank  note,  the  amount  of  which 
did  not  appear.  The  Jury  was  directed  to  presume  the  note  to 
have  been  one  for  £5,  that  being  the  smallest  in  circulation.  Law- 
ton  v.  Sweeney,  8  Jur.,  964. 

104-  The  burden  of  proving  any  fact  necessary 
to  be  proved  iu  order  to  enable  any  person  to  give 
evidence  of  any  otber  fact  is  on  the  person  who 
wishes  to  give  sucli  evidence. 

Illustrations. 

(a)  A  wishes  to  prove  a  dying  declaration  by  B.  A  must  prove 
B's  death. 

(b)  A  wishes  to  prove,  by  secondary  evidence,  the  contents  of  a 
lost  document. 

A  must  prove  that  the  document  has  been  lost. 
OSTot©- 

By  section  136  the  Court  may,  if  it  is  satisfied  with  the  under- 
taking of  the  party  proposing  to  prove  a  fact,  allow  such  fact  to  be 
proved  previous  to  proving  the  fact  necessary  to  render  it  I 
siblo. 
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105-     When  a  person  is  accused  of  any  offence,  Burden  of 
the  burden  of  proving  the  existence  of  circumstances  ^o^acc™- 
bringing  the  case  within  any  of  the  General  Excep-  (£££&»" 
tions  in  the  Indian  Penal  Code,  or  within  any  special 
exception  or  proviso  contained  in  any  other  part  of 
the  same  Code,  or  in  any  law  defining  the  offence,  is 
upon  him,  and  the  Court  shall  presume  the  absence 
of  such  circumstances. 

Illustration  8. 

(o)  A,  accused  of  murder,  alleges  that,  by  reason  of  unsound- 
ness of  mind,  he  did  not  know  the  nature  of  the  act. 

The  burden  of  proof  is  on  A. 

(6)  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden 
provocation,  he  was  deprived  of  the  power  of  self-control. 

The  burden  of  proof  is  on  A. 

(o)  Section  three  hundred  and  twenty- five  of  the  Indian  Penal 
Code  provides  that  whoever,  except  in  the  case  provided  for  by 
section  three  hundred  and  thirty-five,  voluntarily  causes  grievous 
hurt,  shall  be  subject  to  certain  punishments. 

A  is  charged  with  voluntarily  causing  grievous  hurt  under  sec- 
tion three  hundred  and  twenty-five. 

The  burden  of  proving  the  circumstances  bringing  the  case  under 
section  three  hundred  and  thirty- five  lies  on  A. 

Not©. 

Burden  of  proving  an  exception.— This  is  one  of  the  laws,  refer- 
red to  in  Section  103,  providing  that  proof  of  certain  facts  shall  lie 
on  a  particular  person.  It  has  a  most  important  bearing  on  crimi- 
nal pleadings  and  evidence,  inasmuch  as  it  relieves  the  prosecution 
from  the  necessity  of  averring  or  proving  the  absence  of  circum- 
stances which  might  constitute  a  general  or  special  exception 
under  the  Penal  Code  or  other  Criminal  Law.  Under  the  Criminal 
Procedure  Code  of  1861  it  was  necessary,  in  a  charge  upon  a 
section  of  the  Penal  Code  containing  special  exceptions,  to  aver 
the  absence  of  tiny  such  exception.  This  necessity  no  longer 
exists. 

With  regard  to  the  general  question  of  criminality,  it  must  be 
remembered  that  there  is  a  presumption  in  favor  of  innocence,  and 
that  the  burden  lies  on  any  one  who,  either  in  a  Criminal  or 
Civil  Proceeding,  asserts  that  a  crime  or  wrongful  act  or  other 
illegality  has  been  committed,  to  prove  his  assertion.  Steph.  Dig., 
§  94.    Thus  where  A  sues  B  on  a  policy  of  fire  Insurance  and  B 
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pleads  that  A  burnt  down  the  house  on  purpose ;  B  must  prove 
his  plea  with  all  the  completeness  of  a  criminal  trial.  So,  again, 
in  an  action  for  loading  inflammable  material  on  board  ship  with- 
out notice,  the  plaintiff  must  prove  the  absence  of  notice. 

106-  When  any  fact  is  especially  within  the 
knowledge  of  any  person,  the  burden  of  proving 
that  fact  is  upon  hi  in. 

Illuatrationi. 

(a)  When  a  person  does  an  act  with  some  intention  other  than 
that  which  the  character  and  circumstances  of  the  act  suggest,  the 
burden  of  proving  that  intention  is  upon  him. 

(o)  A  is  charged  with  travelling  on  a  railway  without  a  ticket. 
The  burden  of  proving  that  he  had  a  ticket  is  on  him. 

3STot©. 
Burden  of  proving  fact  specially  within  knowledge.— Mr.  Taylor 
mentions,  as  an  exception  to  the  rule  that  the  burden  of  proof  lies 
on  him  who  substantially  asserts  the  affirmative  of  the  issue,  the 
rule  that  "  where  the  subject-matter  of  the  allegation  lies  pecu- 
liarly within  the  knowledge  of  one  of  the  parties,  that  party  must 
prove  it,  whether  it  be  of  an  affirmative  or  a  negative  character, 
and  even  though  there  be  a  presumption  of  law  in  his  favor." — 
Tayl.,  §  347.     But  the  present  section  will  not,  it  is  submitted, 
relieve  the  plaintiff  from  the  necessity  of  making  out  his  case, 
unless  the  fact  in  question  be  so  especially  within  the  defendant's 
knowledge  that  he  alone  can  be  expected  to  know  about  it.    Thus, 
in  Ondhar  Hari  v.  Kali  Kant  Boy,  3  B.  L.  B.,  161,  where  A  sued 
to  recover  land  of  B,  and  B  admitted  that  the  tenure  of  certain 
lands,  which  he  formerly  held,  had  passed  to  the  plaintiffs,  but 
denied  that  the  particular  land  in  question  formed  part  of  the 
tenure,  Markby,  J.,  held  that  the  burden  of  proving  that  the 
lands  in  question  did  form  part  of  the  tenure  was  on  the  plaintiff. 
The  learned  Judge,  in  considering  the  English  cases  on   the 
subject,  expresses  an  opinion  that  Mr.  Taylor's  statement  of  the 
law  (§  347)  is  scarcely  borne  out  by  the  decisions;  and  he  quotes  a 
ruling  of  Lord  Denman,  C.J.,  in  support  of  his  opinion.    Doer.  • 
Whitehead,  8  A.  &  B.,  571.    In  that  case  plaintiff  alleged  that  the 
defendant  had  hired  a  house  from  him  and  had  covenanted  to  keep 
the  house  insured,  and  had  failed  to  insure.    The  plaintiff  proved 
the  lease  and  the  covenant,  but  not  the  failure  to  insure ;  and  it 
was  contended  that  the  onus  of  proving  that  he  had  insured  lay 
on  the  defendant.    Lord  Denman,  however,  considered  that  tht 
plaintiff  was  bound  to  prove  the  breach,  notwithstanding  thi 
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defendant  refused  to  produce  the  policy  or  any  receipt  for  premium, 
though  due  notice  to  produce  had  been  served  upon  him.  The  , 
ratio  decidendi  appears  to  have  been  that  the  law  must  presume 
that  the  party  in  possession  had  fulfilled  the  conditions  of  his  lease : 
and  that,  if  the  landlord  had  wished  to  be  relieved  from  this  nega- 
tive proof,  he  might  have  inserted  a  clause  to  that  effect  in  the 
lease.  Under  the  present  section,  the  fact  of  an  insurance  being 
so  especially  within  the  defendant's  knowledge  that  the  plaintiff 
could  not  be  expected  to  know  about  it,  the  burden  of  proof  would, 
it  is  submitted,  in  such  a  case,  lie  on  the  defendant. 

Where  a  plaintiff  sued  a  collector  of  rent  for  sums  alleged  to  be 
uncollected  owing  to  his  negligence,  and  produced  a  rent-roll  show- 
ing what  the  rents  were  and  then  contended  that  the  defendant 
must  disprove  negligence  under  this  section,  it  was  held  (Mah- 
xnood,  J.,  dissenting)  that  the  section  did  not  apply.  Muhammad 
Inayat  Rusain  v.  Muhammad  Karamatullah,  I.  L.  B.,  12  All.,  301. 

In  an  action  for  penalties  against  the  proprietor  of  a  theatre  for  • 
performing  a  drama  without  the  consent  of  the  author,  the  onus  of 
proving   consent   lies   on    the    defendant.     Morton  v.  Copeland, 
24L.  J.,  C.  P,169. 

It  is  probably  on  this  ground  that  in  a  suit  to  restrain  the  sale  of 
a  patented  article,  the  plaintiff  must  not  only  prove  the  sale,  but 
that  the  article  sold  was  not  made  by  himself  or  his  agents.  Betts 
v.  Willmott,  L.  B.,  6  Ch.,  239. 

So,  in  an  action  against  an  apothecary  for  practising  without  a  • 
certificate,  the  apothecary  must  prove  his  certificate.    The  Apothe- 
caries' Company  v.  Bentley,  B.  &  M.,  159. 

But  where  there  was  covenant  by  a  lessee  "  not  to  permit  a  sale 
by  auction  on  the  premises,"  and  the  lessee  underlet,  and  the 
undertenant  assigned  his  goods  to  certain  persons  who  sold  them 
by  auction  on  the  premises,  it  was  held  in  the  Exchequer  Chamber 
that  the  burden  of  proving  the  lessee's  assent  to  the  sale  lay  on 
the  plaintiff,  and  that  in  the  absence  of  proof  of  this  he  was  rightly 
non-suited.  Toleman  v.  Portbnry,  L.  B.,  5  Q.  B.,  288:  Ibid., 
L.  B.,  6  Q.  B.,  245. 

107-  When  the  question  is  whether  a  man  is 
alive  or  dead,  and  it  is  shown  that  he  was  alive 
within  thirty  years,  the  bnrden  of  proving  that  he 
is  dead  is  on  the  person  who  affirms  it. 

ISToto. 
Freiumptions  of  death  in  Hindu  and  Mahomedan  law.— The 
Hindu  law  presumed  the  death  of  a  person  of  whom  nothing  has 
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been  heard  for  12  years,  or,  at  Benares,  15  years ;  the  Mahomedan 
law  presumed  the  death  of  a  missing  person  ninety  years  after  his 
birth,  though  he  had  been  seen  last  within  5  years.  These  rules 
are  now  superseded. 

Bro^nthat  108*  [Provided  that]  when  the  question  is  whe- 
pe«on  is  alive  ther  a  man  is  alive  or  dead,  and  it  is  proved  that  he 
i^nhh"£ifcof  has  not  been  heard  of  for  seven  years  by  those 
foremen         w\xo  won\d  naturally  have  heard  of  him  if  he  had 

been  alive,  the  burden  of  proving  that  he  is  alive  is 

on  the  person  who  affirms  it. 

Not©. 

Presumption  of  death  from  lapse  of  time:— In  Parmeshar  Bai 
v.  Bisheshar  Singh,  I.  L.  R,  1  AH.,  53,  the  reversioners,  next  after 
Janki  Rai,  to  the  estate  of  Salig  Rai  deceased,  sued  to  set  aside  an 
alienation  of  Salig  Rai's  estate,  affecting  their  reversionery  right, 
made  by  his  widow.  Janki  Rai  had  not  been  heard  of  for  8  or  9 
years,  and  there  was  no  proof  of  his  being  alive.  The  Full  Bench 
of  the  Allahabad  High  Court  held  that  his  death  might  be  pre- 
sumed under  this  section,  for  the  purposes  of  the  suit ;  although, 
in  a  suit  for  the  purpose  of  administering  the  estate,  the  Court 
might  have  to  apply  the  Hindu  law  of  succession  prescribed  when 
a  person  is  missing  and  not  dead.  Where  a  person,  presumed  to 
be  dead  from  not  having  been  heard  of  for  7  years,  is  a  legatee 
under  the  Will  of  a  person  dying  within  7  years  after  his  disappear- 
ance, the  burden  is  upon  his  representative,  as  against  the  residuary 
legatee  under  the  Will,  to  prove  that  he  survived  the  testator.  In 
re  Lewes'  Trusts ;  L.  R.,  11  Eq.,  236 ;  affirmed  on  appeal.  L.  R, 
6  Ch.,  356.  In  re  Phene's  Trusts,  L.  R.,  5  Ch.,  139.  In  re  Qreen's 
Settlement,  L.  R.,  1  Eq.,  288.  See  also  Dhondo  Bhikajt  v.  Ganesh 
Bhikaji,  I.  L.  R.,  11  Bom.,  433. 

No  presumption  as  to  time  of  death.— Where  any  person  has 
to  prove  the  fact  of  death,  he  proves  it  by  presumption  of  law  from 
the  lapse  of  time,  but  when  he  has  to  prove  the  time  of  death,  he 
must  prove  it  affirmatively,  for  there  is  no  presumption  that  the 
death  took  place  at  any  time  in  that  seven  years,"  Per  Sir  W.  M. 
James,  L.  J.,  In  re  Lewes*  Trusts,  L.  R.,  6  Oh.,  357.  Doe  v.  Nepean, 
5  B.  &  Ad.,  86 ;  2  M.  &  W.,  894.  See  the  question  considered  in  t* 
re  Phene's  Trust,  L.  R.,  5  Ch.,  139  ;  and  Prudential  Assurance  Com- 
pany v.  Edmonds,  L.  R ,  2  App.  Cas.,  487.  The  burden  of  proT- 
ing  that  a  person  died  at  any  particular  time  lies  on  the  person 
who  asserts  that  he  did  so  die.  In  re  Rhodes,  Ithodes  v.  Uhodes* 
35  0.  D.,  586. 

The  words  *  provided  that'  were  added  bv  Act  XVIII  of  18I& 
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109-     When  the  question  is  whether  persons  are  Burden  of 
partners,  landlord  and  tenant,  or  principal  and  agent,  ^Jrsttip, 
and  it  has  been  shown  that  they  have  been  acting  JJJJjJJ*  and 
as  such,  the  burden  of  proving  that  they  do  not 
stand,  or  have  ceased  to  stand,  to  each  other  in  those 
relationships   respectively,   is  on   the   person  who 
affirms  it. 

KToto. 
This  section  merely  applies  to  three  common  and  important  rela- 
tionships,— partnership,  landlord  and  tenant,  and  principal  and 
agent — the  general  presumption  based  on  the  continuance  of  human 
affairs  in  the  state  in  which  they  are  once  shown  to  be.  When, 
therefore,  the  existence  of  a  relationship  or  state  of  things  is  once 
proved,  the  law  presumes  that  it  continues  till  the  contrary  is 
Bhown  or  some  other  presumption  arises.  On  this  principle  it  has 
been  held  in  England  that  where  a  custom  was  found  to  have 
existed  up  to  1689,  it  must,  in  the  absence  of  any  evidence  of  its  dis- 
continuance, be  presumed  to  exist  in  1840.  On  the  same  grounds 
a  partnership  shown  to  have  existed  in  1816  was  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  be  A  existence  in  1838. 
The  same  presumption  in  favor  of  the  continuance  of  a  state  of 
things,  once  shown  to  exist,  is  of  general  application.  Thus,  where 
the  defendants  had  held  under  a  private  partition  of  lands  for  40 
years,  it  was  held  that  the  burden  lay  on  the  plaintiffs,  who  sued 
on  a  butwara  effected  by  the  Collector  in  the  absence  of  the  defend- 
ants, to  show  that  the  private  partition  had  terminated.  Obhoy 
Churn  Sirkar  v.  Hari  Nath  Hoy,  9  Cal.,  81.  The  rule  holds  good  in 
any  case  where  a  continuous  course  may  be  presumed.  For  in- 
stance, where  a  man  on  several  occasions  authorized  his  mistress  - 
to  order  goods  for  him  on  credit,  it  was  held  that  the  tradesman  from 
whom  they  wore  ordered  was  justified,  in  the  absence  of  notice,  in 
assuming  that  the  authorization  continued.  The  Contract  Act,  IX 
of  1872,  contains  special  provisions,  §§  208  &264,  as  to  the  mode  in 
which  the  termination  of  the  agency  or  partnership  must  be  notified 
to  persons  who  know  of  the  relationship.  On  the  same  principle, 
where  a  partnership  or  tenancy  continues  after  the  expiry  of  the 
-original  period,  it  is  presumed  that  the  same  terms  and  conditions 
govern  it.    Indian  Contract  Act,  Sec.  266. 

Private  partition. — Where  putnidars  had  held  land,  which  had 
been  allotted  to  their  landlords  under  a  private  partition,  for  40 
years,  and  a  different  division  of  the  estate  was  then  made  in  a 
butwara  by  the  Collector,  it  was  held  that  it  lay  on  the  party  wish- 
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ing  to  obtain  possession  under  the  Collector's  butwara,  to  show 
that  the  arrangement,  came  to  in  the  private  partition,  was  termin- 
able and  had  terminated.    10  Cal.,  81. 

110-  When  the  question  is  whether  auy  person 
is  owner  of  anything  of  which  he  is  shown  to  be  in 
possession,  the  burden  of  proving  that  he  is  not  the 
owner  is  on  the  person  who  affirms  that  he  is  not 
the  owner. 

Not©. 
Ownership  presumed  from  possession.— This  section  embodies 
the  familiar  principle  that,  as  men  generally  own  the  property  of 
which  they  are  in  possession,  the  burden  of  proof  lies  upon  the 
person  who  asserts  that  this  is  not  so  in  any  particular  instance. 
On  this  ground  it  is  held  that  in  an  action  of  ejectment,  the  plaintiff 
must  succeed  by  the  strength  of  his  own  title  not  by  the  infirmity 
of  the  defendant's.  The  same  rule  applies  as  weU  to  moveable  as 
immoveable  property.  Thus,  for  instance,  the  person  in  possession 
of  a  ship  may,  in  an  action  on  a  policy  of  assurance  effected  upon 
her,  rely  on  the  mere  fact  of  possession  without  the  aid  of  docu- 
mentary proof,  unlet*  contrary  evidence  be  adduced  by  the  other 
party. — Tayl,  §  123.  So  a  finder  or  bailee  of  goods  may  sue  for 
wrongful  retainer. 

Here  forcible  possession  of  a  wrongdoer  is  insufficient  to  shift 
the  burden  Of  proof. — The  possession,  in  order  to  faU  under  this 
section,  must  be  shown  to  be  something  more  than  the  mere  violent 
seizure  and  occupation  by  a  wrongdoer.  A  man  cannot  walk  into 
another  man's  house,  turn  him  violently  out,  and  then  throw  upon 
him  the  burden  of  proving  himself  the  owner.  On  the  same  prin- 
ciple it  has  been  held  that  mere  possession  as  a  trespasser  is  not 
sufficient  to  entitle  a  plaintiff  to  recover  in  a  possessory  suit  brought 
under  Section  15  of  Act  XIV  of  1859  now  replaced  by  Section  19 
of  the  Specific  Belief  Act  I  of  1877.  There  must  be  in  the  plaintiff 
juridical,  as  opposed  to  mere  physical,  possession.  Dadabh&i 
Narsidds  v.  The  Sub-Collector  of  Broach,  7  Bom.  H.  C.  B.,  (A.  C.  J.) 
82,  see  also  Sutherland  v.  Crowdy,  18  W.  B.,  Criminal  Rulings  IT, in 
which  Couch,  C.  J.,  discusses  the  meaning  of  the  word  "  possession0 
as  used  in  Section  530  of  the  Code  of  Criminal  Procedure,  and  quotes 
Domat's  Civil  law,  Section  2122,  in  support  of  his  view  that  it  must 
be  taken  to  include,  not  only  actual  manual  possession,  but  the 
possession  of  a  master  by  his  servant,  of  a  landlord  by  his  imme* 
diate  tenant,  of  the  person  who  has  the  property  of  the  land  by  the  • 
usufructuary.    When,  therefore,  the  plaintiff  shows  that  he  WW  fan 
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possession  in  any  of  these  ways;  and  his  possession  was  illegally 
interfered  with  by  the  defendant,  the  burden  is  shifted  upon  the 
defendant  of  making  out  his  title. 

Rights  arising  from  possession. — The  presumption  arising  from 
possession  has  been  recognized  by  the  Indian  Legislature  both  in 
criminal  and  civil  proceedings.  A  person,  dispossessed  of  immove- 
able property  otherwise  than  by  due  course  of  law  may,  under  the 
Criminal  Procedure  Code,  Sec.  530,  claim,  on  the  mere  strength 
of  his  possession  and  irrespective  of  the  question  of  title,  to  be  re- 
instated ;  and  by  Section  9  of^the  Specific  Belief  Act,  I  of  1877,  it 
is  provided  that,  if  any  person  has  been  dispossessed  of  immove- 
able property  otherwise  than  by  due  course  of  law,  he  will,  in  a 
suit  to  recover  possession,  be  entitled  to  a  decree  for  possession, 
notwithstanding  any  other  title  that  may  be  set  up.  Such  a  suit 
must  be  brought  within  six  months  and  does  not  bar  other  pro- 
ceedings to  establish  the  title.  Where  an  order  under  either  of 
these  proceedings  has  been  passed,  and  a  regular  suit  is  brought 
against  the  person  placed  in  possession,  the  whole  burden  of  proof 
will,  of  course,  lie  on  the  plaintiff. 

Mere  possession  not  sufficient  proof  of  title,  except  in  possessory 
suits,  to  dispossess  person  in  possession.— A  plaintiff,  who  is 
unable  to  make  out  a  title  to  land,  will  not  be  entitled  to  recover 
on  the  ground  of  previous  possession  merely,  except  in  a  suit 
under  Sec.  9  of  the  Specific  Belief  Act,  I  of  1877,  brought  within 
three  months  from  the  time  of  dispossession.  Wise  v.  Amirunessa 
Khatoon,  L.  B.,  7  I.  A.,  81.  This  case  was  cited  in  Dela  Ohum 
Boido  v.  I88ur  Chunder  Manju,  I.  L.  B.,  9  Cal,  41,  as  authoritatively 
laying  down  that  mere  anterior  possession  is  not  sufficient  proof  of 
possession  to  dispossess  a  person  in  possession.  The  mere  fact  of 
the  plaintiff  having  been  in  possession  within  twelve  years  was 
held  not  to  shift  the  burden  of  proof  of  title  from  him  to  the 
defendant.  So  also  in  Ertaza  Hoeain  v.  Bant  Mirtu,  I.  L.  B., 
9  Cal.,  130,  in  a  suit  for  land  from  which  the  plaintiff  alleged  that 
he  had  been  dispossessed  by  the  defendant  within  twelve  years 
prior  to  the  suit,  it  was  held  that  mere  proof  of  possession  was  not 
enough  to  shift  the  onus  of  proof  from  the  plaintiff  to  the  defend- 
ant. The  ruling  to  a  contrary  effect  in  Kawa  Mz*ji  v.  Khowaz 
Nissu,  5  C.  L.  B.,  is  overruled  by  these  decisions.  The  same  view 
was  taken  by  the  Full  Bench  in  Mahomed  Alt  Khan  v.  Kkaja  Abdul 
Ghunny,  I.  L.  B.,  9  Cal.,  7U. 

Where  defendants  proved  that  they  had  been  in  possession  for 
a  great  number  of  years,  it  was  held  that  the  burden  of  proving 
that  they  were  in  under  a  special  tenancy  lay  upon  the  plaintiff 
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f 
who  alleged  it.    Daulala  v.  Sakharanp  Gangadhar,  I.  L.  R.t  14  Bom., 
392. 

In  actions  for  the  recovery  of  land  there  is  a  clear  distinction, 
as  to  the  onus  of  proof,  between  the  case  where  a  plaintiff  sues  for 
possession  on  redemption  of  a  mortgage,  and  the  case  where  the 
defendant  sets  up  a  case  of  twelve  years  adverse  possession — in 
the  first  case  the  onus  is  on  the  plaintiff  ;  in  the  second  case  on 
the  defendant.— Pannanand  Mier  v.  Sahib  Alt,  I.  L.  R.,  11  All.,  438; 
Sachho  v.  Hat  Sahai,  I.  L.  R ,  12  AIL,  46. 

Evidence  to  prove  ownership  and  presumption  of  continued 
ownership. — As  to  evidence  necessary  to  show  ownership  and  the 
circumstances  in  which  continued  possession  will  be  presumed,  see 
Mahomed  Ali  Khan  v.  Khaj*  Abdul  Ghunny,  I.  L.  R.,  9  Cal.,  744, 
and  note  to  Sec.  114. 

Title  by  possession. — Where  A*s  title  and  possession,  at  Borne 
time,  are  proved,  and  B  has  subsequently  taken  possession,  the 
Burden  of  proving  that  B's  possession  has  been  long  enough  to 
bar  A,  lies  on  B.  (Semble  alias  where  A's  previous  possession  is 
not  proved.)  Oalli  Churn  Sahoo  v.  Secy,  of  State,  I.  L.  R.,  6  Cal., 
733. 

111.  Where  there  is  a  question  as  to  the  good 
faith  of  a  transaction  between  parties,  one  of  whom 
stands  to  the  other  in  a  position  of  active  confidence, 
the  burden  of  proving  the  good  faith  of  the  trans- 
action is  on  the  party  who  is  in  a  position  of  active 
confidence. 

Illustrations. 

(a)  The  good  faith  of  a  sale  by  a  client  to  an  attorney,  is  in 
question  in  a  suit  brought  by  the  client.  The  burden  of  proving 
the  good  faith  of  the  transaction  is  on  the  attorney. 

(b)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a  father 
is  in  question  in  a  suit  brought  by  the  son.  The  burden  of  prov- 
ing the  good  faith  of  the  transaction  is  on  the  father. 

HKTot©. 
Burden  of  proving  good  faith  in  cases  of  trust— This  principle 
is  applied  by  the  English  Courts  to  transactions  between  legal  or 
medical  practitioners  and  their  patients,  spiritual  advisers  and 
members  of  their  congregations,  trustees  and  their  cestuii-que- 
tru8tent,  guardians  and  wards.  The  Courts  also  regard  with  the 
utmost  suspicion  and  disfavour  all  persons  dealing  with  heirs  ae 
regards  their  expectancies.  In  this  country  where  fidneugy. 
relations  so  largely  prevail  and  where  the  position  of  women  it  OR. 
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of  such  complete  isolation  and  subserviency,  the  necessity  for  such 
a  rule  is  especially  urgent.  In  the  case  of  gifts  the  onus  of  proof  is 
always  thrown  upon  a  person  filling  a  fiduciary  character  towards 
another*to  show  conclusively  that  he  has  acted  honestly  and  bond 
fide  without  influencing  the  donor  who  has  acted  independently  of 
him.     Wujid  Khan  v.  Ewa%  All  KJian,  I.  L.  R.,  18  Oal.,  545. 

It  must  be  observed  that  the  rule  laid  down  by  this  section  • 
applies  only  in  transactions  between  the  parties ;  thus,  where  A, 
on  attaining  majority,  sued  to  set  aside  a  compromise  effected  by 
his  guardian  in  a  suit  against  the  guardian  on  account  of  debts  of 
A's  father,  on  the  ground  that  the  compromise  was  collusive,  it 
was  held  that  the  burden  of  proof  lay  on  A  to  show  collusion  and 
fraud ;  and  that,  in  absence  of  proof,  the  suit  must  be  dismissed. 
Lekraj  Boy  v.  Ifqftfafr   Chund,  7  Madras  Jurist,  186. 

Where  a  Manager  of  an  infant's  ancestral  estate  has  charged  it 
by  way  of  loan  or  mortgage,  no  general  rule  as  to  the  burden  of 
proving  the  bond  flies  of  the  Manager  can  be  laid  down  :  it  varies 
with  the  circumstances  of  the  case,  and  must  be  regulated  by 
them.  The  onus  of  disproving  bond  fides  will  not  in  every  case  be 
upon  the  person  endeavouring  to  set  the  deed  aside.  Thus,  where 
a  mortgagee  is  setting  up  a  charge  made  in  his  own  favour  by  one 
whose  power  he  knew  to  be  limited  and  qualified,  he  may  reasonably 
be  expected  to  prove  facts  presumably  better  known  to  him  than 
to  the  infant  heir,  viz.,  those  facts  which  embody  the  representations 
made  to  him  of  the  alleged  need  of  the  estate  and  the  motives 
influencing  his  immediate  loan.  Bunooman  Persaud  Panda.  v»Jl£g#- 
sumat  Afunraj  Koqnweree,  6  Moore's  I.  A.,  391,  at  page  419 ;  Vadali 
Rdmakrlstnama  v.  Manda  Appaiya,  2  M.  H.  C.  R.,  407.  But  as 
between  the  Manager  and  the  infant,  the  onus  of  proving  bond  fides 
would,  under  the  present  section,  lie,  in  every  case,  on  the  Manager. 

In  a  suit  by  a  wife,  a  Mahomedan  woman,  against  her  husband 
to  recover  the  value  of  Company's  paper,  real  and  personal  estate, 
the  plaint  alleged  that  the  paper,  being  her  separate  property,  had 
been,  as  she  lived  in  seclusion,  indorsed  and  handed  over  by  her 
to  her  husband  for  the  purpose  of  receiving  the  interest  thereon. 
The  defence  of  the  husband  was  that  he  had  purchased  the  paper 
from  his  wife,  and,  on  the  indorsement  and  delivery,  had  paid  the  ^ 
full  value  to  his  wife,  who  had  appropriated  the  proceeds  to  her 
own  use.  It  was  held,  upon  a  review  of  the  evidence,  that, 
although  the  wife  failed  to  prove  affirmatively  the  precise  case 
alleged  by  her  in  the  plaint,  the  husband  was  bound  to  show  some- 
thing more  than  the  mere  indorsement  and  delivery  of  the 
Company's  paper,  and  that,  from  the  relation  subsisting  between 
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the  parties,  the  onu$  probandi  was  upon  him  M»  establish,  first,  that 
the  transaction  which  he  set  up  was  a  bond  fide  sale ;  and  second, 
that  he  gave  full  value  for  the  Company's  paper  so  received  from 
his  wife.  It  was  contended  in  argument  that  a  Mahometan  lady 
was  in  so  independant  a  position  as  regards  her  property  as  to  dis- 
entitle her  from  the  benefit  of  the  presumption  as  to  fraud :  but 
their  Lordships  held  that,  though  possibly  her  position  was  more 
independant  than  that  of  the  Hindu  purda-nashin,  she  was  equally 
secluded  from  the  outer  world  and  equally  liable  to  undue  influence 
on  the  part  of  her  husband.  They  held,  accordingly,  that,  in  the 
absenoe  of  proof  of  the  husband  having  the  means  of  purchasing 
the  Company's  paper,  he  being  at  the  time  in  embarrassed  circum- 
stances, and  regard  being  had  to  the  condition  of  the  wife,  a 
secluded  woman,  no  purchase  had  taken  place,  and  that  the 
transaction  was  fraudulent  as  against  her.  Moonshee  Buzloor 
Ruheem  v.  8hum$oonnis$a  Begum,  11  Moore's  I.  A.,  551. 

In  Tacoorde&n  Tewarry  v.  Nawab  Syed  Alt  Houein  Khan,  L.  R., 
1 1.  A.,  192,  a  Purda  lady,  living  apart  from  her  relations  and  natural 
advisers,  having  made  a  deed  in  favour  of  a  person  who  had  been 
acting  as  her  agent  on  some  occasions,  the  Privy  Council  held 
that  the  latter  was  bound  strictly  to  prove  that  the  transaction 
was  a  bond  fide  one  and  fully  understood  by  the  lady. 

In  Mannu  Singh  v.  Umadai  Pande,  I.  L.  R.,  12  All.,  523,  a  suit  to 
set  aside  a  deed  of  gift,  it  was  shown  that  the  defendant  was  the 
Guru  or  Spiritual  adviser  of  the  plaintiff  and  that  the  only  reason 
for  the  gift  was  the  good  of  the  plaintiff's  soul  and  because  he  had 
been  affected  by  the  reading  of  a  holy  book.  It  was  held  that  as 
soon  as  the  plaintiff  had  shown  his  relationship  the  onus  of  proving 
the  transaction  honest  lay  on  the  defendant. 

The  principles  governing  this  subject  were  much  discussed  in 
in  re  BieVs  Estate;  Gray  v.  Warner,  L.  R,  16  Eq.,  577.  The 
matter  in  dispute  was  the  validity  of  an  agreement  made  between 
T.  W.,  and  E.  B.  D.,  who  were  co-executors.  T.  W.,  who  bad 
received  all  the  assets,  agreed,  in  consideration  of  £700,  part  of  a 
legacy  of  £1,000,  which  had  been  left  to  E.  D.  B.,  his  co-executor, 
whose  life  he  knew  was  a  bad  one,  to  grant  him  an  annuity."  For 
the  defendant,  it  was  contended  that  E.  D.  B.  and  T.  W.,  were 
dealing  with  each  other  on  equal  terms ;  and  the  former  was  not 
in  the  hands  of  the  latter  and  that  there  was  no  fiduciary  relational 
all  on  the  part  of  T.  W.  The  Court,  however,  in  giving  judgment 
observed :  "  If  a  trustee  purchases  from  a  cestui-que-trust  he  tafcea 
upon  himself  the  onus  of  proving  the  fairness  of  the  transactao*, 
and  I  cannot  see  that  T.  W.  was  relieved  from  that  burden  1 
his  cestui- que  (rust  was  also  his  co-executor.     It  is  quite  clear 
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T.  W.  had  possessions!  the  property  during  the  lifetime  of  the 
testatrix,  and  that  he  had,  after  her  death,  the  unlimited  confi- 
dence of  his  co-executor.  He  knew  all  abont  the  testatrix  and  his 
co-executor  and  the  property,  and  he  proved  the  Will ;  and  there 
is  nothing  in  the  case  to  induce  me  to  hold  that  he  could  pur- 
chase from  the  legatee  without  taking  upon  himself  the  onus 
of  establishing  that  the  transaction  was  a  fair  one.  The  onus 
was  not  shifted  by  the  fact  that  there  was  an  agreement.  In 
all  these  cases  there  are  agreements.  Then  comes  the  question, 
has  T.  W.  sufficiently  shown  that  the  transaction  was  a  bond 
fide  one  P  In  my  opinion  it  was  fundamentally  an  unfair  one. 
He  purchased  at  an  undervalue  from  a  person  who,  he  knew, 
was  not  able  to  protect  himself,  for  at  times  he  was  incompetent, 
and  whose  life  was  a  bad  one.  I  therefore  hold  that  the  agreement 
is  invalid;  and  that  the  money,  if  no  arrangement  be  come  to,  must 
be  paid  into  Court." 

It  is  on  the  principle  of  this  section  that  a  purchase  by  an 
executor  or  administrator  under  the  Indian  Succession  Act,  of 
any  of  the  property  of  the  deceased  is  voidable  at  the  instance  of 
any  other  person  interested  in  the  property  sold ;  Section  270. 

For  examples  of  what  the  Law  would  regard  as  indication  of 
mala  fides,  see  Contract  Act,  §§  14 — 17. 

112-     The  fact  that  any  person  was  born  during  Birth  during 
the  continuance  of  a  valid   marriage  between   his  XIi"?pr<£fn" 
mother  and  any  man,  or  within  two  hundred  and  °*  le*itimacy. 
eighty  days  after  its  dissolution,  the  mother  remain* 
ing  unmarried,  shall  be  conclusive  proof  that  he  is 
the  legitimate  son  of  that  man,  unless  it  can  be 
shown   that   the  parties   to  the  marriage  had  no 
access  to  each  other  at  any  time  when  he  could 
have  been  begotten. 

IKTot©- 

"  Non-access,"  must  be  taken  to  mean  "  non-access  in  a  sexual 
sense*'  not  merely  non-residence  in  the  same  house :  accordingly  it 
would  be  open  to  a  person  wishing  to  prove  the  illegitimacy  of  a 
child  to  show  either  that  the  husband  was  impotent,  or  that  the 
husband  and  wife  had  never  met  under  such  circumstances  as 
would  admit  of  sexual  intercourse. 

According  to  English  law  "  when  the  legitimacy  of  a  child  is  the      K 
question  in  dispute,  the  testimony  of  the  parents,  that  they  have  or 
have  not  had  connexion,  has,  on  the  same  general  ground  of  de- 
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cency,  morality  and  policy,  been  uniformly  rejected.  This  rule 
excludes,  not  only  all  direct  questions  respecting  access,  bat  all 
questions  which  have  a  tendency  to  prove  or  disprove  that  fact, 
unless  they  are  put  with  a  view  to  some  different  point  in  the 
cause  ;  and  it  applies  to  the  depositions  of  the  parents  equally  with 
their  viva  voce  testimony."— Tayl,  §  868,  8th  ed.,  §  950.  See  how- 
ever, 33  &  33  Yic.  c.  68,  s.  3,  and  in  re  Rideoufe  TnuU,  L.  B.,  10  Bq., 
41 ;  in  re  Yearwood'e  Trusts,  L.  B.,  5  Ch.  Div ,  545.  See  Bumaby  v. 
BailUe,  L.  B.,  42  Ch.  D.,  282. 

Under  the  present  Act  it  would  seem  a  husband  or  wife  might  bt 
questioned  as  to  whether  they  had  access  at  any  time  when  the 
child  could  have  been  begotten :  but  such  questions  might,  possi- 
bly, in  some  cases,  fall  within  the  scope  of  Section  151. 

Where  access  is  proved,  the  presumption  of  legitimacy  earaot 
be  rebutted.— The  present  section,  however,  reproduces  the  English 
law,  so  far  as  regards  the  rule,  observed  in  English  Courts,  thai 
where  access  is  proved,  the  presumption  of  legitimacy  cannot  be 
rebutted  by  proof  of  adultery.  The  law  will  not  allow  a  balance  of 
evidence  as  to  who  was  most  likely  the  father  of  the  child.  B<m- 
hurq  P**rm  fin**  ]  8.  &  S.,  153. 

fe«?on°if  113-     A  notification  in  the  Gazette  of  India  that 

territory.  any  portion  of  British  territory  has  been  ceded  to 
any  Native  State,  Prince  or  Ruler,  shall  be  conclu- 
sive proof  that  a  valid  cession  of  such  territory  took 
place  at  the  date  mentioned  in  such  notification, 

nsTot©. 

Cession  Of  territory.— In  Dwmodar  Ghrdhan  v.  Qanesh  Devram, 
10  Bom.  High  Court  Rulings,  37,  it  was  held  "  that  the  power  to 
cede  territory  was  not  one  of  the  powers  to  which  the  Secretary  of 
State  succeeded  under  the  Act  transferring  the  Government  of 
India  to  Her  Majesty."  After  pointing  out  that  "  the  law  expressly 
prohibiting  the  Legislative  Council  of  India  from  making  any 
law  affecting  the  authority  of  Parliament  is,  in  no  way,  varied  or 
altered  by  the  Indian  Council's  Act,"  24  &  25 -Vic.  c.  67,  the  High 
Court  continued — "The  value,  therefore,  of  Section  113  of  the 
Evidence  Act  depends  on  the  constitutional  question  of  preroga- 
tive. If  the  Crown  alone  has  power  to  cede  territory,  then  this 
provision  of  the  law  is  valid  and  binding  so  long  as  it  is  not  dis- 
allowed ;  but  if,  on  the  other  hand,!that  power  can  only  be  exercised 
with  the  authority  of  Parliament,  it  follows,  as  a  matter  df 
course,  that  the  Legislative  Council  exceeded  its  power  and  Hat 
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Section  113  was,  and  must  continue  to  be,  bad  law."  See  Introduc- 
tion, page  60.  Holding  that  the  Indian  Legislature  cannot  make 
and  the  Crown  cannot  sanction,  a  law  having  for  its  object  the 
dismemberment  of  the  State  in  times  of  peace,  as  such  a  law  must, 
of  necessity,  affect  the  authority  of  Parliament,  and  those  unwrit- 
ten laws  and  constitutions  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  whereon  depends  the  allegiance  of  persons  to  the 
Crown  of  the  United  Kingdom,  the  High  Court  decided  that 
"  Section  113  of  the  Indian  Evidence  Act,  though  not  disallowed, 
is  not  protected  by  Section  24,  24  &  25  Vic.  c.  67 "  and  that  its 
directions  cannot  be  followed.  On  appeal  to  the  Privy  Council, 
(I.  L.  R.,  1  Bom.,  367),  the  Judicial  Committee  (page  452)  expressed 
"  grave  doubts  (to  say  no  more)  of  the  soundness  of  the  general 
and  abstract  doctrine  laid  down  by  the  High  Court  of  Bombay  " 
relating  to  the  power  of  the  British  Crown  to  make  any  cession  of 
territory,  within  the  jurisdiction  of  any  of  the  British  Courts  in 
India,  in  time  of  peace,  to  a  foreign  power,  without  the  consent  of 
Parliament.  Their  Lordships  decided  the  appeal  on  other  grounds, 
but  upon  the  subject  of  the  effect  of  the  Government  Notification 
concurred  with  the  Bombay  High  Court.  Their  observations  were 
as  follows :  (page  461).  "  Upon  two  subordinate  points  in  this  case 
their  Lordships  think  it  right  to  add  that  they  agree  with  the  view 
taken  by  the  High  Court  of  Bombay.  Nothing  in  their  judgment 
turns  in  this  case  upon  the  Indian  Evidence  Act  of  1872,  Section 
113.  The  Governor- General  in  Council  being  precluded  by  the  Act 
24  &  25  Vic.  c.  67,  Section  22,  from  legislating  directly  as  to  the 
sovereignty  or  dominion  of  the  Crown  over  any  part  of  its  territo- 
ries in  India,  or  as  to  the  allegiance  of  British  subjects,  could  not, 
by  any  Legislative  Act,  purporting  to  make  a  notification  in  a 
Government  Gazette  conclusive  evidence  of  a  cession  of  territory, 
exclude  enquiry  as  to  the  nature  and  lawfulness  of  that  cession." 
The  awkward  fact  remains  that  the  Government  of  India  has,  on 
various  occasions,  made  cessions  of  territory  to  Native  States 
either  in  exchange  for  more  conveniently  situated  territory  or 
otherwise,  and  its  right  to  do  so  has  never  been  doubted.  The 
action  of  Parliament  will  be  necessary  to  place  the  matter  on  a 
strictly  legal  footing. 

114.     The  Court  may  presume  the  existence  of  Court  may 
any  fact  which  it  thinks  likely  to  have  happened,  SJfSSwof 
regard  being  had  to  the  common  course  of  natural  <******  &°u. 
events,  human  conduct,  and  public  and  private  busi- 
ness in  their  relation  to  the  facts  of  the  particular 
oase.(1) 
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Illuitrationg. 
The  Court  may  presume— 

(a)  That  a  man  who  is  in  possession  of  stolen  goods  soon  after 
the  theft  is  either  the  thief  or  has  received  the  goods  knowing  them 
to  be  stolen,  unless  he  can  account  for  his  possession  ;  (2) 

(b)  That  an  accomplice  is  unworthy  of  credit,  unless  he  is  corro- 
borated in  material  particulars ;  (3) 

(c)  That  a  bill  of  exchange,  accepted  or  endorsed,  was  accepted 
or  endorsed,  for  good  consideration ;  (4) 

(d)  That  a  thing  or  state  of  things  which  has  been  shown  to  be  in 
existence  within  a  period  shorter  than  that  within  which  such  things 
or  state  of  things  usually  cease  to  exist,  is  still  in  existence ;  (5) 

(«)  That  judicial  and  official  acts  have  been  regularly  per* 
formed;  (6) 

(/)  That  the  common  course  of  business  has  been  followed  in 
particular  cases ;  (7) 

(g)  That  evidence  which  could  be  and  is  not  produced  would,  if 
produced,  be  unfavourable  to  the  person  who  withholds  it ;  (8) 

(h)  That  if  a  man  refuses  to  answer  a  question  which  he  is  not 
compelled  to  answer  by  law,  the  answer,  if  given,  would  be  unfavor- 
able to  him ;  (9) 

(t)  That  when  a  document  creating  an  obligation  is  in  the  hands 
of  the  obligor,  the  obligation  has  been  discharged  :  (10) 

But  the  Court  shall  also  have  regard  to  such  facts  as  the  follow* 
ing,  in  considering  whether  such  maxims  do  or  do  not  apply  to  the 
particular  case  before  them : — 

As  to  Illustration  (a) — A  shop-keeper  has  in  his  till  a  marked 
rupee  soon  after  it  was  stolen,  and  cannot  account  for  its  posses- 
sion specifically,  but  is  continually  receiving  rupees  in  the  course 
of  his  business :  - 

As  to  Illustration  (&)— A,  a  person  of  the  highest  character,  is 
tried  for  causing  a  man's  death  by  an  act  of  negligence  in  arrang- 
ing certain  machinery.  B,  a  person  of  equally  good  character  who 
also  took  part  in  the  arrangement,  described  precisely  what  was 
done,  and  admits  and  explains  the  common  carelessness  of  A  and 
himself : 

As  to  Illustration  (6)— A  crime  is  committed  by  several  persons. 
A,  B  and  C,  three  of  the  criminals,  are  captured  on  the  spot  and 
kept  apart  from  each  other.  Each  gives  an  account  of  the  crime 
implicating  D,  and  the  accounts  corroborate  each  other  in  swA* 
manner  as  to  render  previous  concert  highly  improbable :        .  ■ 
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As  to  Illustration  (c)— A,  the  drawer  of  a  bill  of  exchange,  was  a 
man  of  business.  B,  the  acceptor,  was  a  young  and  ignorant  per- 
son, completely  under  A's  influence : 

As  to  Illustration  (d) — It  is  proved  that  a  river  ran  in  a  certain 
course  five  years  ago,  but  it  is  known  that  there  have  been  floods 
since  that  time  which  might  change  its  course : 

As  to  Illustration  (e) — A  judicial  act,  the  regularity  of  which  is 
in  question,  was  performed  under  exceptional  circumstances : 

As  to  Illustration  (/)— The  question  is,  whether  a  letter  was 
received.  It  is  shown  to  have  been  posted,  but  the  usual  course  of 
the  post  was  interrupted  by  disturbances : 

As  to  Illustration  (g) — A  man  refuses  to  produce  a  document 
which  would  bear  on  a  contract  of  small  importance  on  which  he  is 
sued,  but  which  might  also  injure  the  feelings  and  reputation  of 
hi8  family  : 

A  8  to  Illustration  (h) — A  man  refuses  to  answer  a  question  which 
he  is  not  compelled  by  law  to  answer,  but  the  answer  to  it  might 
cause  loss  to  him  in  matters  unconnected  with  the  matter  in  rela- 
tion to  which  it  is  asked : 

As  to  Illustration  (i)— A  bond  is  in  possession  of  the  obligor,  but 
the  circumstances  of  the  case  are  such  that  he  may  have  stolen  it. 

3SToto. 
Presumptions.— "  It  was  a  favorite  enterprise,"  observed  Sir 
James  Stephen  at  the  passing  of  the  Act,  "  on  the  part  of  the  con- 
"  tinental  lawyers  to  try  to  frame  systems  as  to  the  effect  of  pre- 
"  sumptions,  which  would  spare  Judges  the  trouble  of  judging  of 
"facts  for  themselves  by  the  light  of  their  own  experience  and 
"  common  sense.  A  presumption  was  an  artificial  rule  as  to  the  • 
"  value  and  import  of  a  particular  proved  fact.  These  presump- 
"  tions  were  almost  infinite  in  number,  and  were  arranged  in  a 
"  variety  of  ways.  There  were  rebuttable  presumptions,  and  pre- 
"  sumptions  which  were  irrebuttable,  prmumptiones  juris  et  de  jure, 
"  prxsumptiones  juris,  and  prxsumpHones  facti.  There  was  also  an 
"  infinite  variety  of  rules  for  weighing  evidence :  So  much  in  the 
"  way  of  presumption  and  so  much  evidence  was  full  proof :  a  little 
"  less  was  half  full,  and  so  on.  Scraps  of  this  theory  have  found 
"  their  way.  into  English  law,  where  they  produce  a  very  incon- 
"  gruous  and  unfortunate  effect  and  give  rise  to  a  good  deal  of 
«*  needless  intricacy."  The  present  section  sweeps  away  all  the 
technicalities  which  in  English  law  beset  the  subject,  and  lays 
down  a  simple  rule  of  reasonable  inference.  Except  in  the  case 
of  the  presumptions  specially  provided  in  the  previous  Sections, 
79—90  and  in  Chapter  VII,  it  abolishes  the  presumption  so  far  as 
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it  is  "  an  artificial  rule  as  to  the  value  and  import  of  a  particular 
piece  of  evidence,"  and  provides  that  the  Court  must,  in  each  in- 
stance,  draw  a  reasonable  inference  from  all  the  facts  of  the  case.  In 
illustration  of  the  rule  a  number  of  the  most  familiar  presumptions 
of  the  English  law  are  given  and  it  is  shown  in  the  first  half  of  the 
Illustrations  how  the  Court  might  be  justified  in  following  them, 
and  in  the  second,  how  other  circumstances  might  justify  the 
Court  in  Betting  them  aside.  In  each  case  the  Judge  must  rely, 
not  on  any  arbitrary  rule,  but  on  his  own  view  of  the  probabilities 
of  the  case  and  he  must  shift  the  burden  of  proof  accordingly. 
He  may  either  at  once  draw  the  inference,  which  the  facts  of  the 
case,  according  to  the  ordinary  course  of  human  events,  primA 
facie  suggest,  and  bo  throw  the  burden  of  proof  on  the  party  who 
denies  that  inference ;  or  he  may,  with  reference  to  some  such  con- 
sideration as  those  mentioned  in  the  second  half  of  the  Illustrations, 
refuse  to  draw  the  inference,  and  call  for  proof  of  it  the  first 
instance  from  the  person  who  asserts  it. 

In  order  to  have  regard  to  "  the  common  course  of  natural  events, 
human  conduct  and  public  and  private  business,"  the  habits  of  the 
country,  disposition  and  manners  of  the  inhabitants,  customs  of 
trade,  local  usages,  the  general  spirit  and  tendency  of  the  existing 
law  will  have  to  be  taken  into  account,  and  the  probabilities  in  each 
case  thus  arrived  at. 

It  has  frequently  been  pointed  out  that  there  are  numerous  ao- 
called  "presumptions"  which  are  merely  laws  under  another  form  2 
e.g.,  the  presumption  that  every  one  knows  the  law  is  only  another  • 
way  of  enacting  that  no  one  shall  be  excused  for  ignorance  of  the 
law;  the  presumption  that  every  one  contemplates  the  natural  • 
effects  of  his  own  acts  is  tantamount  to  an  enactment  that  the  law 
does  not  care  what  a  man  may  have  contemplated,  but  will  punish 
him  for  what  he  does.    Frequently  'presumptions'  may  be  seen  • 
turned  into  Statutory  law ;  for  instance,  there  are  certain  presump- 
tions in  English  law  as  to  a  testator's  intentions,  where  he  has  made 
two  bequests  to  the  same  persons;  these  are  to  a  great  extent, 
repeated  in  the  Indian  Succession  Act,  Section  88,  without  any 
reference  to  a  presumption.    In  the  same  way  laws  of  Limitation  * 
used  to  be  treated  as  presumptions  that  a  claim,  not  put  forward 
for  a  certain  period,  has  been  satisfied :  and  title  by  prescription, 
which  is  generally  described  as  resting  on  the  presumption  of  an 
ancient  grant,  is  provided  for  by  a  specific  enactment  in  Act  XV 
of  1877,  Section  27. 

Such  statutory  presumptions  belong,  accordingly,  not  to  the  lit 
of  Evidence,  but  to  the  ordinary  substantive  law  on  the  subjiati 
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with  whioh  they  are  connected.    There  is  a  certain  presumption  as 
to  desertions,  for  instance,  provided  by  the  Native  Articles  of  War     • 
(V  of  1869,  Section  114,)  which  is  part  of  the  Military  law :  certain    • 
presumptions  as  to  the  relations  of  husband  and  wife  provided  by 
Section  21  of  the  Native  Convert's  Marriage  Dissolution  Act,  (XXI 
of  1866)  which  are  a  portion  of  the  Law  of  Marriage :  a  presump-    . 
tion  of  pre-emption  in  all  Punjab  Village  communities,  Act  IV  of 
1872,  Section  11 :  a  presumption  in  favour  of  a  tenant's  having  a    . 
right  of  occupancy,  Act  XXVIII  of  1868,  Section  6 :  and  a  pre-    • 
sumption  that  the  breach  of  a  contract  to  transfer  immoveable 
property  cannot  be  adequately  relieved  by  compensation  in  money, 
and  that  the  breach  of  a  contract  to  transfer  moveable  property 
can  be  thuB  relieved;  Specific  Belief  Act  I  of  1877,  Section  12. 
These  and  other  similar  presumptions  must  be  considered  with 
reference  not  so  much  to  the  Law  of  Evidence  as  to  the  special  law 
regulating  the  subject  in  each  case. 

The  same  observation  applies  to  those  numerous  presumptions  • 
which  the  course  of  judicial  decision  has  gradually  come  to  recog- 
nise as  binding  rules.  They  belong  strictly,  not  to  the  law  of 
Evidence  but  to  the  substantive  Law  of  the  subject  in  question. 
Jast  as  the  statutory  presumption  as  to  the  parentage  of  a  child 
born  in  his  parents'  wedlock  is  part  of  the  law  of  marriage  and 
legitimacy;  and  the  presumption  that  a  man  intends  the  natural 
consequences  of  his  act  is  part  of  the  law  of  crime :  so  the  pre-  . 
sumptions  as  to  union,  or  partition,  are  a  part  of  Hindu  family  Law, 
the  experience  of  the  Courts  having  established  the  character  of  a 
Hindu  family  to  be  such  that  from  certain  facts  other  facts  con- 
cerning it  ought  as  a  necessary  consequence  be  inferred. 

Presumptions  are  thus  co-extensive  with  the  entire  field  of  law, 
and  any  attempt  to  give  a  complete  summary  of  them  must  neces- 
sarily be  incomplete.  The  presumption  must,  in  each  case,  be 
sought  under  the  particular  head  of  law  to  which  it  refers.  A  few 
of  the  more  familiar  presumptions  are  enumerated  below,  more 
with  a  view  of  illustrating  the  wide  bearing  of  the  rule  under  con- 
sideration and  the  way  in  which  it  should  be  applied,  than  of 
attempting  the  impossible  task  of  giving  an  exhaustive  account  of 
all  the  inferences  to  which  the  Courts  have  given  judicial  sanction. 

Presumptions  of  Hindu  Law.  The  whole  property  of  an  un- 
divided Hindu  family  is  presumed  to  be  joint— In  India  some  of 
the  most  important  presumptions  are  those  raised  in  the  case  of 
the  joint  Hindu  family.  In  such  cases  the  presumption  is  that  the 
whole  property  of  the  family  is  joint,  and  the  ontu  lies  upon  a  party 
claiming  any  part  of  such  property,  as  his  separate  estate,  to 
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establish  that  fact.  Qopeekrut  Qo$am  v.  Qungaperwud  Go***, 
6  Moore's  I.  A.,  53. 

Presumptions  of  Hindu  law  apply  to  Khoja  Mahomedans.  Cat- 
tumbhoy  Ahmedbhoy  v.  Ahmedbhoy  Hubbibhoy,  I.  L.  E.,  12  Born^  280. 

The  presumption  of  law  is,  that  the  whole  of  the  property  of  an 
undivided  Hindu  family  is  in  co-parcenary.  The  onus  lies  on  a 
member  of  such  family  to  prove  that  it  was  separately  acquired. 
Dhurm  Da$  Pandey  v.  Mussumat  Shcma  Soondri  Dibiah,  3  Moore's 
I.  A.,  229. 

This  presumption,  however,  may  be  attenuated  or  altogether 
destroyed  by  the  circumstances  and  history  of  the  family.  Where, 
for  instance,  the  evidence  shows  that,  though  there  is  some  an- 
cestral property,  some  of  the  members  have  acquired  separate 
funds  and  have  dealt  with  those  funds  without  reference  to  the  other 
members  of  the  family,  the  Judicial  Committee  held  that  such  a 
state  of  things  weakened  or  altogether  rebutted  the  ordinary  pre 
sumption,  "  and  threw  upon  those  who  claim  as  joint  property 
"  that  of  which  they  have  allowed  their  co-parcener,  trading  and 
"  incurring  liabilities  on  his  separate  account,  to  appear  as  the  sole 
"  owner,  the  obligation  of  establishing  their  title  by  clear  and 
"  cogent  evidence."  Bodh  Singh  Dudhuria  v.  Oanesh  Chandra  Sen, 
12  B.  L.  B.,  326.  Where  there  has  once  been  a  partition,  the  pre- 
sumption is  that  it  is  extended  to  the  whole  of  the  family  property: 
and  the  burden  of  proof  lies  on  the  person  who  asserts  that  any 
particular  portion  of  the  property  remained  undivided. 

There  is  no  presumption  of  Hindu  Law  as  to  the  character  of  pro- 
perty, therefore  a  man  who  asserts  that  property  left  by  a  testator 
was  ancestral  property  must  accept  the  burden  of  proof.  Nan*- 
bhai  Ganpatrav  Dhairyavan  v.  Achratbai,  I.  L.  R.,  12  Bom.,  122. 

Although  presumably  every  Hindu  family  is  joint  in  food,  wof 
ship  and  estate  there  is  no  presumption  that  every  family  possesses 
property.  The  plaintiff  alleging  there  is  joint  property  must  prove 
it.     TooUeydas  Ludha  v.  Premji  Trieumdas,  I.  L.  B.,  13  Bom.,  61. 

The  presumption  is  that,  when  a  family  is  separate  in  residence 
and  food,  it  is  also  separate  in  estate.  Ketabram  Mahapatiarv. 
Nandkishor  Mahapattar,  3  B.  L.  R.,  (A.  C.  J.),  7. 

Presumption  that  a  joint  Hindu  family  retains  that  statu*  ~ 
Where  an  estate  was  originally  ancestral,  belonging  to  a  jont  and 
undivided  Hindu  family,  the  presumption  of  law  that  a  family  once 
joint  retains  that  status  can  only  be  rebutted  by  evidence  of  parti- 
tion, or  acts  of  separation :  and  the  onut  prubandi  lies  on  the  party 
who  claims  a  share  in  such  estate  to  prove  that  it  is  a  divided 
family.  Muisumat  Oheetha  v.  Baboo  Miheen  LaM,  11  Moore's  I.  An 
369.  • 
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Presumption  as  to  family  remaining  joint  after  separation  by 
one  member.— The  separation  of  one  member  of  a  Joint  Hindu 
family  does  not  in  itself  create  a  separation  between  the  other 
members  and  cause  a  general  disruption  of  the  family,  12  0.  L.  R., 
866.  Radha  Chum  Das  v.  Kripa  Sindhu  Doss,  4C.LB,  428, 
(S.  C.)  I.  L.  R.f  5  Cal.,  474,  dissented  from. 

Presumption  that  a  debt  incurred  by  the  head  of  a  joint  Hindu 
family  is  a  family  debt— A  debt  incurred  by  the  head  of  a  Hindu 
family,  residing  together  is,  under  ordinary  circumstances,  pre- 
sumed to  be  a  family  debt :  but  where  one  of  the  members  is  a  minor, 
the  creditor,  seeking  to  enforce  his  claim  against  family  property, 
must  show  that  the  debt  was  incurred  bond  fide,  and  for  the  good 
of  the  family.  Tdndvaraya  Muddali  v.  VaUi  Ammcd,  1  M.  High 
Court  Rulings,  398.  "  The  question  is,  not  whether  there  was  any 
legal  necessity  for  the  sale,  but  whether  the  sale  was  to  satisfy  a 
debt  which,  if  contracted  by  the  father  and  left  unpaid  by  him,  the  # 

son  would,  under  the  Hindu  law,  be  under  an  obligation  to  dis- 
charge." Per  Markby,  J.,  in  Adurmoni  Deyi  v.  Chotodfoy  Sib  Narain 
K*r,  I.  L.  R.,  3  Cal.,  1,  at  p.  5. 

Mere  commensality  raises  no  presumption  that  a  purchase  is 
made  with  joint  funds.— When,  however,  one  member  of  a  Hindu 
joint  family  claims  a  share  of  property,  purchased  by  another  mem- 
ber, on  the  ground  that  it  was  purchased  from  joint  funds,  the 
Court  held  that,  before  it  could  be  presumed  from  the  fact  of  the 
members  having  lived  in  commensality  that  the  proporty  was 
purchased  from  joint  funds,  the  plaintiff  was  bound  to  show  that 
there  were  joint  funds  or  other  ancestral  property  from  which 
such  funds  could  be  derived.  Khelut  Ohwnder  Ohose  v.  Koonj  Loll 
Dhur,  10  W.  R.,  Civil  Rulings,  333.  Commensality  alone  is  not 
enough  to  raise  a  presumption  that  property  is  joint ;  the  existence 
of  joint  funds,  out  of  which  the  property  might  have  been  pur- 
chased, must  also  be  shown.  See  the  cases  collected  by  Mr.  Norton 
in  the  case,  Luximon  Row  Sadasew  v.  Mullar  Row  Bajee,  1  Norton, 
L.  C,  191.  The  sole  question  is  who  paid  the  money  P  Dhurm  Das 
Pandey  v.  Musswnat  Shama  Soondri  Dibiah,  3  Moore's  I.  A.,  229. 

Presumptions  as  to  necessity  for  sale  of  ancestral  property—  ' 
In  cases  where  there  has  been  a  sale  of  ancestral  property,  the 
question  as  to  the  burden  of  proving  the  necessity  of  the  sale  has 
been  much  discussed.  Jn  the  case  of  Hunoomanpersaud  Pcmday  v.  • 
Mii9*umat  Babooee  Munraj  Koonweree,  6  Moore's  I.  A.,  393,  it  was 
laid  down  that  the  purchaser  does  not,  in  such  cases,  take  upon 
himself  the  entire  risk  of  the  existence  of  a  case  of  necessity  for 
alienation.  The  purchaser  "  is  bound  to  enquire  into  the  necessi- 
ties for  the  loan,  and  to  satisfy  himself  as  well  as  he  can,  with 
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whom  he  is  dealing,  and  that  the  manager  is  acting  in  the  particular 
instance  for  the  benefit  of  the  estate.  The  question  on  whom  the 
burden  of  proof  lies  in  such  suits  is,  their  Lordships  observe,  not 
one  capable  of  a  general  and  inflexible  answer ;  the  presumption 
proper  to  be  made  will  vary  with  the  circumstances  and  must 
be  regulated  by,  and  be  dependent  upon  them." 

In  Modhoo  Dyal  Singh  v.  Golhur  Singh,  9  Suth.  W.  R.,  Civil  Bui-  • 
ings,  511,  the  Judges  laid  down  that,  where  a  son,  under  the  Mitak- 
shara  law,  sets  aside  a  sale  by  his  father  on  the  ground  that  it 
was  unnecessary  and  that  he  had  never  acquiesced,  but  the  pur- 
chaser claims  a  refund  of  the  purchase  money  on  the  ground  that 
it  went  to  the  credit  of  the  joint  estate,  or  was  applied  to  removing 
an  incumbrance  binding  on  the  heir,  the  burden  of  proving  such 
application  lies  on  the  purchaser.  "  It  appears  to  me,M  said 
Peacock,  C.  J.,  "  that  the  onus  lies  on  the  defendant  (£*.,  the  pur- 
9  chaser)  to  show  that  the  purchase  money  was  so  applied.    I  do  not 

concur  in  the  decision  which  has  been  referred  to  from  2  Wyman's 
Reporter,  p.  81,  (Muddun  Oopal  Thakhoor  v.  Ram  Buk$h  Pcmdes 
and  others)  in  which  it  is  said  that  in  the  absence  of  evidence  to 
the  contrary  it  must  be  assumed  that  the  price  received  by  the 
father  became  a  part  of  the  assets  of  the  joint  family :  if  the  father 
was  not  entitled  to  raise  the  money  by  sale  of  the  estate,  and  the 
son  is  entitled  to  set  aside  that  sale,  the  onus  lies  on  the  person, 
who  contends  that  the  son  is  bound  to  refund  the  purchase  money 
before  he  can  recover  the  estate,  to  show  that  the  son  had  the 
benefit  of  his  share  of  that  purchase  money." 

Authority  to  adopt.— Where  a  testamentary  document  showed 
a  distinct  intention  on  the  part  of  the  testator  that  he  should  be 
represented  by  his  daughter's  line,  should  that  line  continue^  but 
made  no  provision  for  his  representation  in  case  of  the  failure  of 
the  daughter's  line,  it  was  held  that  the  same  reasons,  whielk 
justify  a  presumption  in  favor  of  an  authority  to  adopt  in  the 
absence  of  express  permission,  are  powerful  to  exclude  the  pre- 
sumption of  a  prohibition  to  adopt  when,  on  a  new  and  unforeseen 
occasion,  the  religious  duty  arises :  and  that,  a  contingency  having 
arisen,  for  which  the  testator  failed  to  provide,  the  widow's  power 
to  adopt  must  be  regulated  by  the  ordinary  legal  presumption. 
The  Collector  of  Madura  v.  Mootoo  Bamalinga  Sathupathy,  1 2  Moore's 
I.  A.,  397. 

In  Rajah  Ohundernath  Roy  Bahadar  v.  Koar  Oovindnath  Roy  and 
others,  7  M.  J.,  428,  their  Lordships  in  the  Privy  Council  discussed 
several  conflicting  presumptions,  which  arose  in  the  case,  as  to  an 
authority  to  adopt,  alleged  to  have  been  conferred  on  his  wife,  and 
authority  to  manage  conferred  on  his  mother,  by  the  Rajah.    The 
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Rajah  was  shown  to  have  been  on  ill  terms  with  his  mother,  which 
suggested  the  inference  that  he  would  not  confer  such  a  power  on 
her :  but  against  this  was  put  the  consideration  that  it  was  natural 
that  a  revulsion  of  feeling  should*  come  over  him  as  death  ap- 
proached and  that  he  should  desire  reconciliation.  Then  it  was 
argued,  why  should  he  entrust  the  management  to  his  mother, 
whose  management  had  so  displeased  him  in  his  lifetime :  to  this 
it  was  replied  that  what  had  displeased  him  was  her  interference 
and  her  desire  to  manage,  and  that  this  was  quite  consistent  with 
his  thinking  her  the  best  person  to  manage  after  his  death.  Then 
the  inference  of  invalidity  arising  from  non-registration  was  shown 
not  to  be  a  strong  one :  next  the  Committee  discussed  an  inference, 
grounded  on  the  fact  that  the  adoption  did  not  take  place  till  six 
or  seven  years  after  the  Rajah's  death.  This  was  explained  by  the 
fact  that  the  widow  had  a  daughter,  and  that,  if  that  daughter  had 
married  and  had  a  son,  that  son  might  have  performed  the  funeral 
rites :  and  though  the  widow  might  have  neglected  her  duty  in 
waiting  so  long,  the  stronger  her  duty  to  adopt,  the  less  likely  was 
it  that  the  Rajah  would  leavo  her  without  the -power  to  adopt. 

There  is  generally  a  presumption  in  favour  of  a  childless  Hindu    • 
empowering  his  widow  to  adopt.    Nagalutchmee  Ummal  v.  Qopoo 
Nadaraja,  Ghetty,  6  Moore's  I.  A.,  309. 

Presumption  that  a  Hindu  family  is  governed  by  the  law  of  its 
Origin. — Where  a  Hindu  family  came  from  one  part  of  India, 
attended  by  priests  of  its  own  persuasion,  and  settled  in  another, 
the  presumption  is  that  it  would  carry  with  it  its  own  usages  and 
school  of  Hindu  law  :  and  the  onus  of  proving  an  interruption  or 
cessation  of  such  a  state  of  things  would  lie  on  the  person  assert- 
ing that  such  an  interruption  or  cessation  had  taken  place. 

Hindu  families  are  governed  ordinarily  by  the  law  of  their 
origin  and  not  by  that  of  their  domicile.  In  the  case  of  a  Mitak- 
shara  family  residing  in  Bengal  the  presumption  would  be  in  favor 
of  its  being  governed  by  Mitakshara  law  till  the  contrary  was 
proved.  Soorendronath  Roy  v.  ML  Heeramonee  Burmonedh,  12  Moore's 
I.  A.,  81. 

Hindu  Wife. — There  is  no  presumption  of  authority  to  pledge  the 
husband's  credit  in  the  case  of  a  Hindu  wife,  living  apart  from  her 
husband  on  account  of  his  marriage  to  a  second  wife,  or  for  any 
other  insufficient  reason.  Virdsvdmi  Chetti  v.  Appdsvdnri  Chetti, 
1  M.  High  Court  Rulings,  375. 

A 8  to  the  presumption  of  agency  in  the  case  of  a  Hindu  wife,  so 
as  to  make  her  contracts  bindiDg  upon  the  husband,  see  1  Nortont 
&  C.,9. 
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Re-grant  of  confiscated  Impartible  Raj.—  Where  an  impartibte  . 
Raj,  which  had  descended  for  generations  according  to  the  role  of 
primogeniture,  was  confiscated  for  rebellion  of  the  reigning  Rajah, 
and  twenty  years  afterwards*  granted  to  C,  a  younger  member  of 
the  Rajah's  family,  it  was  held  that,  though  the  Zemindary  must 
be  regarded  as  the  acquired  property  of  C,  yet  that,  in  tne  absence 
of  evidence  of  an  intention  to  the  contrary,  the  intention  of  Govern* 
ment  must  be  taken  to  have  been  to  restore  the  estate  as  it  existed 
before  confiscation,  and  that  the  grant  to  C  was  not  the  creation 
of  a  new  tenure,  but  simply  a  change  of  tenant  by  vi*  major. 
Baboo  Beer  Periab  Sahee  v.  Maharajah  Rajender  Feriab  Sake, 
12  Moore's  I.  A.,  1. 

Purdah  Ladies.— The  plaintiff  sought  to  make  two  purdah  ladies 
liable  on  a  document  which  he  alleged  had  been  executed  by  a  third 
person  as  their  agent.  It  was  held  by  the  Privy  Council  (reversing 
the  decision  of  the  High  Court),  that  strict  proof  of  the  agency 
must  be  given.  Mussumat  A  zerzoonnuta  v.  Baqur  Khan,  10  B.  L.R., 
(B.  C.,)  206.    But  see  Section  111. 

Mahomedan  dower  is  presumed  to  be  prompt.— In  the  absence 
of  express  contract,  Mahomedan  dower  is  presumed  to  be  prompt, 
demandable  at  any  time,  not  merely  deferred,  i.e ,  demandable  on 
divorce.     Tadiya  v.  HasanebiyaH,  6  M.  High  Court  Rulings,  9. 

Child's  Religion  presumed  to  be  that  of  its  father.— The  pre- 
sumption as  to  a  child's  religion  was  thus  stated  by  the  Privy 
Council  in  Skinner  v.  Ode,  14  Moore's  I.  A.,  309  ;  L.  R.,  4  P.  C,  60; 
7  M.  J.,  1 50.  "  From  the  very  necessity  of  the  case  a  child  in 
India,  under  ordinary  circumstances,  must  be  presumed  to  have 
his  father's  religion  and  his  corresponding  civil  and  social  status." 
Accordingly  the  Committee  confirmed  the  order  removing  the 
child  from  the  custody  of  her  mother,  who  had  turned  Mabomedai 
and  gone  through  the  ceremony  of  marriage  with  a  married 
Christian  who  had  turned  Mahomedan  in  order  to  practice  poly- 
gamy, and  ordered  her  to  be  entrusted  to  a  guardian  to  be  brought 
up  in  her  father's  religion,  though  she  professed  herself  a  Maho- 
medan. 

Purchase  of  real  estate  by  a  father  in  the  name  of  his  ton  ii 
presumed  to  be  benami. — In  Musmmat  Oheetha  v.  Baboo  Miheen 
LoU,  11  Moore's  I.  A.,  369,  it  was  held  that  when  a  purchase  of  real 
estate  is  made  by  a  Hindu  in  the  name  of  one  of  his  sons,  the 
presumption  of  Hindu  law  is  in  favor  of  its  being  a  benami  par- 
chase,  and  the  burden  of  proof  lies  on  the  party,  in  whose  name 
it  was  purchased,  to  show  that  he  was  solely  entitled  to  the 
legal  and  beneficial  interest  in  it.    The  same  rule  applies  in 
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Mahomedan  cases.  Itungu  Mall  v.  Bunsidhur,  5  Dec.,  N.  W.  P., 
p.  147 ;  Nemama  Feraush  v.  Mussamul  Ultaf,  1  Sel.  Rep.,  131 ;  Mima* 
mui  Beebes  Nyamtd  v.  Fuzl  Hossein,  S.  D.  A.,  1859,  p.  138.  The  . 
fact  of  the  person,  in  whose  name  the  estate  was  purchased,  being  - 
the  real  purchaser's  son,  does  not  alter  the  presumption,  as  the 
English  presumption,  of  advancement  will  not  apply  in  such  a  case, 
though  the  instrument  is  in  an  English  form. 

Where  bond  fide  creditors  of  the  ostensible  owner  of  property 
are  claimants  on  that  property,  the  Court  will  require  strict  proof 
on  the  part  of  any  one  seeking  to  have  it  declared  that  he  held 
it  only  benami.  Nawab  Aaimut  Ali  Khan  v.  Hurdwaree  MuU, 
13  Moore's  I.  A.,  395. 

Where  a  son  purchases  property,  which  his  father  had  mort- 
gaged, arid  the  mortgagee  had  foreclosed,  this  does  not,  by  itself, 
raise  such  a  presumption  of  benami  as  the  Court  can  act  on,  the 
other  circumstances  of  the  case  going  to  show  that  the  purchase 
was  a  bond  fide  one  on  the  part  of  the  son.  Faez  Box  Chowdhry  v. 
Fakirruddin  Mahomed  Ahasan  Chowdhry,  9  B.  L.  E.,  456 ;  S.  C, 
14  Moore's  I.  A.,  234. 

"  It  is,  however,  perfectly  clear  that  in  so  far  as  the  practice  of    • 
holding  lands  and  buying  lands  in  the  name  of  another  exists,  that 
practice  exists  in  India  as  much  among  Mahomedans  as  among 
Hindoos,  and  the  judgment  in  Gopeehrist  Oosain  v.  Qungapersaud 
Gosain,  6  Moore's  I.  A.,  53,  and  the  cases  therein  referred  to  are, 
at  all  events,  authority  for  the  propositions  that  the  criterion  of 
these  cases  in  India  is  to  consider  from  what  source  the  purchase 
money  comes ;  that  the  presumption  is  that  a  purchase  made  with 
the  money  of  A,  in  the  name  of  B,  is  for  the  benefit  of  A;  and  that 
from  the  purchase  by  a  father,  whether  Mahomedan  or  Hindu,  in 
the  name  of  his  son,  you  are  not  at  liberty  to  draw  the  presump- 
tion, which  the  English  law  would  draw,  of  an  advancement  in 
favor  of  that  son.    Again,  the  mere  fact  that  this  property  was 
purchased,  not  in  the  sole  name  of  the  son,  but  in  the  name  of  the 
wife  as  well  as  of  the  son,  affords  a  strong  argument  in  favor  of 
the  hypothesis  that  it  was  a  Benami  purchase,  for  there  was  no 
such  community  of  interest  between  the  wife  and  the  son  as  would 
render  it  probable  that  they  had  been  made  joint  owners  of  the 
property ;  and  the  reason  for  putting  two  names,  rather  than  one, 
into  a  trust  applies  almost  as  strongly  in  India  as  it  would  in  this 
country."    Moulvie  Syyud   Uzhur  Ali  v.  Musaumat  Bebee   UUaf 
Fatima,  13  Moore's  I.  A.,  232,  at  p.  246. 

Presumption  of  advancement  under  English  Law.— As  to  the 
presumption  of  advancement  arising  under  English  law  in  the 
case  of  a  purchase  by  a  father  in  a  son's  name,  the  Court  said*  in 
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Slock  v.  McAvoy,  L.  R.,  15  Bq.,  555,  that  the  strong  presumption  is 
that  the  son  is  not  a  trustee,  and  that  this  can  only  be  displaced 
by  evidence :  any  act  of  taking  possession  by  the  father  is  sufficient 
to  displace  it :  in  this  case,  for  instance,  the  father  called  on  the 
tenant,  and  gave  her  notice  to  quit,  but  afterwards  allowed  her  to 
remain ;  this  fact,  coupled  with  receipt  of  the  rents  during  his  life 
by  the  father,  was  held  sufficient  to  show  that  the  son  was  a  mere 
trustee  for  the  father.  It  has  been  held  that,  in  India,  when  a 
father  purchases  in  the  name  of  a  son,  the  presumption  is  that  the 
purchase  was  benami,  and  the  burden  of  proof  lies  on  the  son,  if  he 
asserts  that  he  is  entitled  to  the  property.  flop*  KrUto  Govainj. 
Qunga  Persod  Qosain,  6  Moore's  I.  A.,  53. 

Presumption  as  to  suit  instituted  by  a  Benamidar.— A  suit 
instituted  by  a  benamidar  must  be  presumed  to  have  been  insti- 
tuted with  the  consent  and  by  the  authority  of  the  beneficiary 
owner,  and  the  decision  will  be  binding  upon  the  beneficiary 
owner.    Qopinath  Ohobey  v.  Bhugw  Persod,  I.  L.  B.,  10  Cal.,  697. 

Marriage  and  Legitimacy.— The  presumption  as  to  marriage  and 
legitimacy  was  discussed  by  the  Judicial  Committee  in  Ramamami 
Ammal  v.  Kaianthi  Natehear,  14  Moore's  I.  A.,  346.  In  that  case 
a  ceremony  of  marriage  had  been  gone  through  between  a  Sudra 
Zamindar  and  the  first  plaintiff,  who  alleged  herself  to  be  of  the 
Vellala  caste,  but  whom  the  defendants  alleged  to  be  a  dancing 
girl.  The  Privy  Council  inferred  that  she  was  not  a  dancing  girl, 
as,  in  that  case,  the  ceremony  would  have  been  not  only  invalid 
but,  from  a  Hindu  point  of  view,  profane ;  their  Lordships  also 
relied  on  the  treatment  which  the  second  plaintiff,  the  son  of  the 
first  plai  ntiff ,  had  received  at  the  hands  of  the  Zamindar.  1 1  being 
shown  that  he  was  treated  by  the  Zamindar  as  legitimate,  thft 
burden  of  showing  that  he  was  not  legitimate  was  thrown  upoi 
the  defendants. 

According  to  Mahomedan  law,  while  a  marriage  lasts,  a  child  of 
the  woman  is  taken  to  be  the  husband's :  an  ante-nuptial  child  is 
illegitimate,  but  may  become  legitimatized  by  force  of  an  acknow- 
ledgment, express  or  implied,  directly  proved,  or  presumed.  The 
question  for  the  Court  in  such  a  case  is  whether  the  treatment 
of  the  child  furnishes  evidence  of  acknowledgment.  A  Court 
would  not  be  justified,  though  dealing  with  this  subject  of  legi- 
timacy, in  making  any  presumptions  of  fact  which  a  rational  view 
of  the  principles  of  evidence  would  exclude.  The  presumption  in 
favor  of  marriage  and  legitimacy  must  rest  on  sufficient  grounds, 
and  cannot  be  permitted  to  over-ride  over-balancing  proofs, 
Whether  direct  or  presumptive. 
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In  Khajah  Hidayut  Olldh  v.  Bat  Jan  Khanum,  3  Moore's  I.  A.,  295, 
there  was,  their  Lordships  held,  "a  consecutive  coarse  of  treatment, 
both  of  the  mother  and  of  the  child,  for  a  period  of  between  seven 
and  eight  years,  nnder  circumstances,  in  which  it  appears  to  their 
Lordships  to  be  next  to  impossible  that  such  a  mode  of  treatment 
would  have  been  continued,  except  from  the  presumption  of  cohabit- 
ation, and  of  the  son  being  the  issue  of  the  loins  of  Fyz  Ali 
Khan  :" — this  their  Lordships  held  tantamount  to  an  acknowledg- 
ment that  such  was  the  case. 

In  Ashrufood  Dowlah  Ahmed  Eosain  Khan  Bahadoor  v.  Hyder 
Hossein  Khan,  11  Moore's  I.  A.,  94,  the  same  question  arose,  coupled 
with  the  additional  circumstance  that  the  alleged  'father,  after 
treating  the  child  for  some  years  as  his  legitimate  son,  had  after- 
wards turned  him  out  and  executed  a  deed  of  renunciation  where- 
by he  declared  that  he  was  not  his  son.    On  the  whole  their  Lord- 
ships decided  that  the  child's  legitimacy  was  not  proved.    "  The 
case,  then,"  said  their  Lordships,  (page  116),  "must  be  determined 
on  the  principles  of  evidence  which  are  applicable  to  presumptive 
proof,  every  reasonable  legal  presumption  being  made  in  favor  of 
legitimacy.    The  force  of  presumptions  of  fact  as  evidence  will 
vary  with  varying  circumstances,  and  cannot  well  be  fixed  by 
decision.     The  Courts  have  properly  presumed,  in  many  cases,  both 
marriage  and  acknowledgment ;  for  to  presume  acknowledgment 
and  to  consider  treatment  as  tantamount  to  it,  is  virtually  the 
same  thing.    The  loss  or  destruction  of  evidence  by  time  or  design 
is  as  likely  to  take  place  with  respect  to  acknowledgment  as  with 
respect  to  any  other  subject;  and  whilst  matters  of  the  highest 
import  are  capable  of  being  inferred  and  are  inferred  from  circum- 
stances, it  would  be  a  merely  arbitrary  limitation  of  legitimate  in- 
ference to  exempt  this  one  subject  from  its  operation."    In  Mahomed 
Banker  Hooteain  Khan  v.  Shurfoon  Bissa  Begum,  8  Moore's  I.  A., 
159,  their  Lordships  observed :  "  In  arriving  at  this  conclusion, 
they  wish  to  be  distinctly  understood  as  not  denying  or  question- 
ing the  position  that,  according  to  the  Mahomedan  law,  the  law 
which  regulates  the  rights  of  the  parties  before  us,  the  legitimacy   * 
or  legitimation  of  a  child  of  Mahomedan  parents  may  properly  be 
presumed  or  inferred  from  circumstances  without  proof,  or  at  least 
without  any  direct  proof  either  of  a  marriage  between  the  parents, 
or  of  any  formal  act  of  legitimation.    Here  there  is,  to  their  Lord- 
ships' judgment,  an  absence  of  circumstances  sufficient  to  found  or 
justify  such  a  presumption  or  such  an  inference." 

Mere  continual  cohabitation,  therefore,  does  not  suffice  to  raise  a 
presumption  of  marriage  so  as  to  legitimize  the  offspring :  the  fact 
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of  a  marriage  taking  place  excludes  any  presumption  which  the 
facta  might  raise  of  a  previous  marriage  having  taken  plaoe. 

A  ICahomedan  cohabited  for  many  years  with  a  Mahomedan 
woman,  who  had  been  a  prostitute  and  who  lived  in  his  house.  At 
his  death,  she  claimed  to  be  his  wife,  and  called  witnesses  to  prove 
an  actual  marriage,  but  failed  to  establish  this  fact.  It  was  held 
that  the  Court  of  last  resort  could  not  presume,  in  such  circum- 
stances, that  a  woman,  once  a  concubine,  had,  merely  by  lapse  of 
time,  and  propriety  of  conduct,  become  a  wife,  and  that  the  ordi- 
nary legal  presumption  was  that  there  had  been  no  mar- 
riage. Muatumat  Jariut-oll-Butool  v.  Mussumat  Hoseinee  Begum, 
11  Moore's  I.  A.,  194. 

Presumption  in  favor  of  everything  necessary  to  give  validity  to 
a  marriage  —In  Lope*  v.  Lopez,  the  Calcutta  High  Court,  Garth,  C. 
J.,  and  Wilson,  J.,  observed  :  "  We  have  now  to  decide  this  appeal 
in  accordance  with  the  law  laid  down  by  the  Full  Bench,  that  the 
validity  of  the  marriage  in  question  is  to  be  determined  by  the  law 
of  the  Church  of  Rome.  It  is  clear  in  the  case  that  the  parties 
intended  to  become  husband  and  wife,  that  a  ceremony  of  marriage 
was  performed  between  them  by  a  clergyman  competent  to  perform 
a  valid  marriage.  But,  the  woman  being  the  sister  of  the  deceased 
wife  of  the  man,  it  is  clear  upon  the  evidence  that,  according  to  the 
rules  of  the  Church  of  Rome,  dispensation  from  the  proper  eccle- 
siastical authority  was  necessary  to  the  validity  with  which  such 
dispensation  would  be  valid.  If,  in  such  a  case,  the  burden  of  proving 
a  dispensation  lay  upon  the  appellant  who  supports  the  marriage, 
we  should  have  no  hesitation  in  saying  it  was  not  proved.  If  the 
burden  of  proof  was  the  other  way,  and  the  point  was  one  to  be  decid- 
ed upon  the  balance  of  evidence,  we  might  probably  have  come  to  the 
same  conclusion.  But  the  presumption  in  favour  of  everything 
necessary  to  give  validity  to  a  marriage  is  one  of  very  exceptional 
strength.  The  law  on  the  subject  was  fully  considered  by  the  House 
of  Lords  in  the  case  of  Piers  v.  Piers,  1  H.  L.  C,  331.  The  question 
in  that  case  was  as  to  the  validity  of  a  marriage.  The  parties  had 
intended  to  become  husband  and  wife,  and  a  ceremony  of  marriage 
had  been  performed  between  them  by  a  clergyman,  qualified  to 
marry  them.  The  validity  of  the  marriage,  in  the  place  where  it  was 
performed,  depended  upon  whether  a  special  license  had  been  pre- 
viously obtained  from  the  Bishop  of  the  Diocese.  The  evidence 
against  the  issue  of  any  such  license  was  at  least  as  strong  as  in  the 
present  case,  but  it  was  held  that  the  presumption  must  prevaiL  The 
Lord  Chancellor,  Lord  Cottenham,  cites  and  adopts  the  language 
of  Lord  Lyndhurst  in  an  earlier  case,  that  the  evidence  to  rebut 
the  presumption  must  be  strong,  distinct,  satisfactory  and  concltt- 
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•ive.  Lord  Brougham  says  that  it  must  be  "  dear,  distinct,  and 
satisfactory."  Lord  Campbell  used  similar  expressions,  and  added 
as  his  opinion  "  that  a  presumption  of  this  sort  in  favour  of  a  mar- 
riage  can  only  be  negatived  by  disproving  every  reasonable  possi- 
bility. I  don't  mean  to  say  that  you  must  show  the  impossibility 
of  any  supposition  which  can  be  suggested  to  support  the  validity 
of  the  marriage ;  but  you  must  show  that  this  is  most  highly  impro- 
bable, and  that  it  is  not  reasonably  possible."  Following  the  prin- 
ciple laid  down  in  that  case,  we  think  we  are  bound  to  presume,  in 
the  present  case,  that  the  dispensation  had  been  obtained  which 
was  necessary  to  remove  the 'obstacle  to  this  marriage  on  the 
ground  of  affinity.  We,  accordingly,  hold  that  the  marriage  waB 
not  liable  to  be  annulled  on  the  ground  that  the  parties  to  it  were 
within  the  prohibited  degrees." 

Presumption  from  long  acquiescence  in  a  Will  —As  to  the  pre- 
sumptions arising  in  the  case  of  an  adoption  under  a  Will  where 
the  adoption  had  been  acquiesced  in  for  a  long  series  of  years,  their 
Lordships  in  the  Privy  Council,  in  Rajendw  NcUh  Holdar  v.  Jogendro 
Nath  Banerjee,  14  Moore's  I.  A.,  67,  made  the  following  remarks 
(page  76) :  "We,  therefore,  find  that  for  a  period  of  twenty-seven 
years  this  Will  was,  with  the  exceptions  I  have  mentioned,  acted 
upon  and  recognized  by  the  whole  of  the  family  of  Kalli  Prosad 
Holdar,  and  that  the  legal  status  of  the  appellant  was  acquired 
under  it  with  the  knowledge  of  all  the  members  of  the  family.    If 
the  document  had  been  a  fabrication,  and  if  there  were  persons 
who  might  have  intervened  and  have  contested  the  Will,  the  pre- 
sumptive heir,  who  was  in  existence  before  his  title  was  defeated 
by  the  birth  of  the  present  contesting  respondent,  might  have  come 
forward  in  one  way  or  another  and  contested  the  Will.    TKb^afore, 
there  arises,  from  all  these  circumstances,  a  very  strong  presump- 
tion, which  their  Lordships  do  not  feel  themselves  at  liberty  to 
disregard,  in  favor  of  the  Will.    No  doubt  these  circumstances,  as 
the  law  stands,  are  not  conclusive  against  the  first  respondent.    He 
has  the  right  to  call  upon  the  appellant,  the  defendant  in  the  suit, 
to  prove  his  title ;  but  their  Lordships  cannot  but  feel  that  while 
he  has  this  extreme  right,  every  allowance  that  can  be  fairly  made 
for  the  loss  of  evidence  during  this  long  period,  by  death  or  other- 
wise—every allowance  which  can  account  for  any  imperfection  in 
the  evidence— ought  to  be  made ;  and,  on  the  other  hand,  that  in 
testing  the  credibility  of  the  evidence  which  is  actually  given, 
great  weight  should  be  given  to  all  those  inferences  and  presump- 
tions which  arise  from  the  conduct  of  the  family  with  respect  to 
the  Will  and  to  the  acts  done  by  them  under  the  Will.    The  case 
seems  to  their  Lordships  to  be  analogous  to  one  in  which  the  legi- 
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timacy  of  a  person  in  possession  is  questioned,  a  very  considerable 
time  after  his  possession  has  been  acquired,  by  a  party  who  has  a 
strict  legal  right  to  question  his  legitimacy.  In  such  a  case,  the 
defendant,  in  order  to  defend  his  status,  should  be  allowed  to  in- 
voke against  the  claimant  every  presumption  which  reasonably 
arises  from  the  long  recognition  of  his  legitimacy  by  members  of 
the  family  or  other  persons.  The  case  of  a  Hindu  claiming  by 
adoption  is  perhaps  as  strong  as  any  case  of  the  kind  that  can  be 
put ;  because  when,  under  a  document  which  is  supposed  and  ad- 
mitted by  the  whole  family  to  be  genuine,  he  is  adopted,  he  loses 
the  rights— he  may  lose  them  altogether— which  he  would  have 
in  his  own  family,  and  it  would  be  most  unjust  after  a  long  lapse 
of  time  to  deprive  him  of  the  status,  which  he  has  acquired  in  the 
family  into  which  he  has  been  introduced,  except  upon  the  strongest 
proof  of  the  alleged  defect  in  his  title." 

Testator's  approval  of  his  Will.— The  fact  that  a  Will  was  duly 
read  over  to  a  capable  testator,  or  otherwise  brought  to  hi9  notice, 
on  the  occasion  of  its  execution,  coupled  with  his  execution  of  it, 
is,  in  the  absence  of  fraud,  conclusive  proof  of  his  approval,  as  well 
as  of  his  knowledge  of  the  contents.  Guardhouse  v.  Blackburn, 
L.  R,  1  P.  A  D.,  109,  at  page  116. 

r>  Alterations  in  document— The  following  summary  of  the  pre- "» 
sumptions  of  English  law  as  to  alterations  is  given  by  Sir  J. 
Stephen,  Art.  89. 

1.  "  Alterations  and  interlineations  appearing  on  the  face  of  a 
deed  are,  in  the  absence  of  all  evidence  relating  to  them,  presumed 
to  have  been  made  before  the  deed  was  completed." 

2.  "  Alterations  and  interlineations,  appearing  on  the  face  of  a 
Will,  are  in  the  absence  of  all  evidence  relating  to  them,  presumed 
to  have  been  made  after  the  execution  of  the  Will." 

3.  "  There  is  no  presumption  as  to  the  time  when  alterations  and 
interlineations  appearing  on  the  face  of  writings  not  under  seal  were 
made,  except  that  it  is  presumed  that  they  were  so  made  that  the 
making  would  not  constitute  an  offence." 

As  to  the  presumption  in  case  of  an  unattested  alteration  in  a 
Will,  see  Cooper  v.  Bockett,  4  Moo.  P.  C,  419.  As  to  alterations, 
the  general  presumption  is  that,  when  alterations  are  in  pencil, 
they  are  deliberative,  when  in  ink,  that  they  are  real  and  con- 
clusive.    Williams'  Exr*.,  (8th  ed.),  p.  132. 

Where  a  Will  is  executed  in  several  separate  Bheets  and  the  lasi 
only  is  attested,  the  presumption  is  that  all  the  sheets  were  in  the 
room  at  the  time  of  attestation.    Ibid.,  84 — 85.    Where  in  a  Witt 
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]  5  sheets  followed  each  other  numbered  consecutively,  and  the  14th 
had  been  removed,  and  the  17th  substituted,  the  Court  presumed 
that  this  was  so  at  the  time  of  execution.  Bees  v.  Bees,  L.  B., 
3  P.  &  D.,  84.  So  the  destruction  or  mutilation  of  a  WilLraises  a 
presumption  of  the  revocation  of  a  codicil;  but  this  may  be  rebut- 
ted by  showing  that  the  testator  intended  the  codicil  to  operate 
notwithstanding  the  revocation  of  the  Will.  Williams9  Exrs., 
(8th  ed.),  p.  156.  So  the  destruction  of  one  of  two  duplicate  Wills 
is  presumed  to  be  a  revocation  of  both.  A  Will  found  mutilated 
in  a  testator's  custody  is  presumed  to  have  been  mutilated  by 
himself;  and  if  a  testator  has  a  Will  in  his  custody  and  it  cannot 
be  found  after  his  death,  the  presumption  is  that  he  destroyed  it A 
himself.     Ibid.,  137. 

Legatee's  knowledge  of  his  right  to  elect— Section  174  of  the 
Indian  Succession  Act  raises  a  presumption  in  favor  of  a  legatee's 
knowledge  of  his  right  to  elect  or  of  his  waiver  of  enquiry,  if  he 
has  for  two  years  enjoyed  the  benefits  provided  by  the  Will  without 
doing  any  act  to  express  dissent. 

Presumption  of  election  from  acquiescence  in  the  transfer  of 
property.— This  is  dealt  with  in  the  Transfer  of  Property  Act,  IV 
of  1882,  §  35. 

Actions  for  negligence.— In  actions  or  prosecutions  for  negli- 
gence, the  mere  fact  of  injury  having  been  occasioned  is  not 
enough  to  throw  the  burden  of  disproving  negligence  on  the 
defendants :  as,  e.g.,  if  a  person  sues  for  injuries  inflicted  by  a 
carriage  in  the  streets,  he  must  show  that  the  accident  arose  from 
the  defendant's  negligent  driving.  An  accident,  however,  may 
occur  under  circumstances  which  throw  the  burden  of  disproving 
negligence  on  the  defendant  in  the  first  instance  :  as  e.g ,  where  a 
barrel  was  let  fall  from  a  window  on  the  plaintiff  as  he  was  walk- 
ing in  the  streets.    Byrne  v.  Boodle,  33  L.  J.,  Ex.,  13. 

Collisions  at  Sea  — "  The  Court  of  Admiralty  recognizes  certain 
presumptions,  which  ought  to  be  borne  in  mind,  as  they  have  the 
effect  of  technically  shifting  the  burden  of  proof.  Thus,  in  cases 
of  collision,  if  one  of  the  vessels  be  shown  to  have  been  at  anchor, 
that  fact  so  far  raises  a  presumption  in  her  favor,  as  to  impose  on 
the  other  vessel  the  necessity  of  making  out  her  defence.  So,  if  a 
ship  be  proved  to  have  been  in  stays  at  the  time  of  the  collision, 
she  is  presumed  to  have  been  unable  to  avoid  it ;  and  the  burden 
of  proof  rests  on  the  opposite  side  to  establish,  either  that  the 
vessel  was  improperly  put  in  stays,  or  that  the  damage  was  occa- 
sioned by  stress  of  weather  or  by  other  unavoidable  accident. 
Again,  if  a  salvor's  vessel  has  been  injured  or  lost  while  engaged 
in  the  salvage  sendee,  the  Court  of  Admiralty  presumes,  prim&faci* 
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that  each  injury  or  loss  was  eauaed  by  the  necessities  of  the  service, 
and  not  by  the  salvor's  default."—  Tayl,  §  206.    8th  ed.,  §  162  A. 

Sanity— Sanity  is  presumed,  but  insanity  once  proved,  the  bur- 
den lies  on  the  assertor  of  a  lucid  interval  to  prove  it. 

Vendor's  intention  to  preserve  his  jus  disponendi  by  making 
bill  of  lading  deliverable  to  his  order.— The  fact  of  a  vendor,  when 
consigning  goods,  making  a  bill  of  lading  deliverable  to  the  order 
of  himself,  is  primd  facie  evidence  of  his  intention  to  preserve  his 
jus  disponendi  and  to  prevent  the  ownership  passing  to  the  pur- 
chaser. This  presumption,  however,  may  be  rebutted  by  showing 
that  the  vendor,  in  making  the  bill  of  lading  payable  to  his  order, 
did  so  as  agent  for  the  purchaser,  and  did  not  intend  to  retain 
control  of  the  property.  Turner  v.  Trustees  of  Liverpool  Docks,  6  Ex, 
543.    Benj.,  4th  ed.,  pp.  356,  359. 

Bill  of  exchange  infected  with  fraud  or  illegality.— Where  it  is 

Shown  in  cases  of  suits  on  bills  of  exchange  by  defendant's  evidence 
that  a  bill  was  originally  infected  with  fraud  or  illegality,  then  the 
title  of  the  original  holder  and  that  of  every  other  holder  which 
reposes  on  his  title  being  destroyed,  the  burden  lies  on  the  plaintiff 
to  show  that  he  or  some  person  under  whom  he  claims,  gave  value 
for  the  bill  But  when  the  question  is  whether  the  plaintiff,  the 
transferee  had  notice  of  the  original  illegality  or  fraud,  and  the 
plaintiff  has  shown  that  he  gave  value,  then,  if  the  defendant  wants 
to  impeach  plaintiff's  title  by  alleging  notice  of  fraud  or  illegality, 
it  is  for  defendant  to  prove  it.  Byles  on  Bills,  (15th  ed.),  141.  Taiam 
v.  Haslar,  L.  R.,  23  Q.  B.  D.,  345. 

Stamp  —  Where  a  document  is  required  by  law  to  be  stamped  at 
the  time  when  it  ie  received  by  the  holder,  and  the  document  is  pro* 
duced  in  Court  duly  stamped,  the  presumption  is  that  it  was  duly 
stamped  when  received,  and  the  onus  is  on  the  other  party  to  show 
that  it  was  not.  Bradlaugh  v.  DeBtn,  37  L.  J.,  C.  P.,  146.  But  when 
once  satisfactory  evidence  has  been  given  that  at  a  particular  time 
the  instrument  was  unstamped,  there  is  an  end  of  any  presumption 
of  law  in  favour  of  its  having  been  stamped,  the  onus  of  proof  is 
shifted,  and  the  party  who  relies  on  the  instrument  must  prove  it 
to  have  been  duly  stamped.  The  Marine  Investment  Company  v. 
Haviside,  L.  B.,  5  H.  L.,  624. 

Presumption  as  to  Mai  Lands  in  Resumption  raits.— Where  in 
a  resumption  suit  the  defendant  alleges  the  land  to  be  lakhiraj, 
the  burden  of  proof  is  on  the  plaintiff  to  show  that  is  a  mal :  and 
the  facts  that  the  defendants  are  the  plaintiff's  tenants  for  certain 
mal  lands,  and  that  the  lands  in  suit  are  shown  to  be  within  she 
combat  of  the  plaintiffs  zemindari  do  not  suffice  to  shift  the  < 
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Bucharam  Mundal  v.  Peary  Mohun  Banerjee,  I.  L.  R.,  9  Cal.,  815, 
following  the  rule  laid  down  by  the  Privy  Council  in  Hurryhwr 
Mukhopadhya  v.  Madhut  Ohunder  Baboo,  14  Moore's  I.  A.  153. 

Presumption  of  lost  Grant.— Sir  James  Stephen  mentions,  Art. 
100,  the  rule  of  English  law  that,  where  a  person  has  for  a  long 
period  of  time  exeroised  a  proprietary  right,  which  might  have  had  a 
legal  origin  by  grant  or  licence  from  the  crown  or  a  private  person, 
and  the  exercise  of  which  would  naturally  have  been  prevented,  if 
it  had  not  had  a  legal  origin,  there  is  a  presumption  that  such  right 
had  a  legal  origin  and  that  it  was  created  by  a  proper  instrument 
which  has  been  lost. 

Forests  in  the  Punjab.— There  is  a  presumption  in  the  Punjab 
Chat,  in  Regular  Settlements  made  before  1st  June  1872,  all  forests, 
unclaimed,  unoccupied,  deserted  or  waste  lands,  quarries,  spon- 
taneous produce  and  other  accessory  interests  in  land  (whether  in- 
cluded within  the  boundaries  of  an  estate  or  not)  belong  to  Gov- 
ernment, unless  provision  is  expressly  made  to  the  contrary.  See 
Act  XXXIII  of  1871,  Sec.  28.  The  section  further  points  out  how 
this  presumption  may  be  defeated. 

(2)  Presumption  in  case  of  recent  possession  of  stolen  articles  — 
"  The  question,"  says  Mr.  Taylor,  Section  122,  "as  to  what  amounts 
to  recent  possession  varies  according  as  the  stolen  article  is  or  is  not 
calculated  to  pass  readily  from  hand  to  hand."  Thus,  where  the 
only  evidence  against  a  prisoner  was  that  certain  tools  were  traced 
to  his  possession  three  months  after  their  loss,  the  Jury  has  been 
directed  to  acquit :  in  the  same  way  possession  of  a  horse  six  months 
after  its  loss,  has  been  held  not  to  justify  a  conviction  for  theft. 
Of  course,  the  presumption  is  very  much  weakened  when  actual 
possession  is  not  proved,  but  stolen  property  is  merely  found  in  an 
accused  person's  house,  as  others  may  have  placed  it  there.  A 
similar  presumption  is  raised  by  recent  possession  in  the  case  of 
other  offences :  e.g.,  in  a  case  of  arson,  the  fact  of  property,  which 
was  in  the  house  at  the  time  it  was  burnt,  being  soon  afterwards 
found  in  the  prisoner's  house,  was  held  to  raise  a  presumption  that 
he  was  present  and  concerned  in  the  offence.— TayL,  §  142,  8th  ed., 
§123. 

In  cases  in  which  murder  and  robbery  have  been  shown  to  form 
parts  of  one  transaction  it  has  been  held  that  recent  and  unexplained 
possession  of  the  stolen  property  while  it  would  be  presumptive 
evidence  against  a  prisoner  on  the  charge  of  robbery  would  similarly 
be  evidence  against  him  on  the  charge  of  murder.  Queen^Empre$8 
v.  Sami,  I.  L.  R.,  13  Mad.,  426. 

The  second  part  of  the  Illustration,  'as  to  Illustration  (a)'  gives 
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an  instance  of  circumstances  under  which  recent  possession  raises 
no  presumption  of  guilt. 

(3)  Presumption  aa  to  untruatworthineas  of  accomplice. — Sec- 
tion 133,  post,  provides  that  an  accomplice  shall  be  a  competent 
witness,  and  that  a  conviction  shall  not  be  illtgal  merely  because 
it  is  grounded  on  the  uncorroborated  evidence  of  an  accomplice. 
The  second  part  of  the  Illustration,  as  to  (b),  gives  a  case  in  which 
the  Court  might  with  propriety  disregard  the  ordinary  presump- 
tion of  untrustworthiness  raised  in  such  cases. 

The  jury  must  be  told  that  the  witness  is  an  accomplice.  Queen- 
Empress  v.  O'Hara,  I.  L.  R.,  17  Cal.,  642.  See  too  Queen- Empress  v. 
Maganlal,  I.  L.  R.,  14  Bom.,  115. 

(4)  Presumption  aa  to  consideration  of  Promissory  Notes  and 
Bills  of  Exchange. — This  presumption  has  now  been  specially  pro- 
vided by  the  Negotiable  Instruments  Act,  XXVI  of  1881,  §  118. 
The  English  law  raises  this  presumption  in  the  oase  of  Promissory 
Notes  and  Bills  of  Exchange,  "  partly  because  it  is  important  to 
preserve  their  negotiability  intact,  and  partly  because  the  existence 
of  a  valid  consideration  may  reasonably  be  inferred  from  the 
solemnity  of  the  instruments  themselves  and  the  deliberate  mode 
in  which  they  are  executed."—  Tayl,  §  148.    8th  ed.,  §  127. 

In  the  second  part  of  the  Illustration,  the  presumption  that 
a  Bill  of  Exchange  was  drawn  for  good  consideration  is  rebutted 
by  the  fact  that  the  relation  of  the  parties  is  suggestive  of  unfair 
advantage.  The  effect  of  such  relations  was  described  in  the 
case  of  Earl  of  Aylesford  v.  Morris,  L.  R.,  8  Ch.,  484,  in  which  the 
Lord  Chancellor  observed  on  the  presumption  of  fraud  arising 
"  from  the  circumstances  and  conditions  of  the  parties  contract- 
ing— weakness  on  one  side,  extortion  or  advantage  taken  of  that 
weakness  on  the  other.  Fraud  does  not  here  mean  deceit  or 
circumvention;  it  means  an  unconscientious  use  of  the  power 
arising  out  of  these  circumstances  and  conditions ;  and  when  the 
relative  position  of  the  parties  is  such  as,  prima  facie,  to  raise  this 
presumption,  the  transaction  cannot  stand,  unless  the  person  claim- 
ing the  benefit  of  it  is  able  to  repel  the  presumption  by  contrary 
evidence,  proving  it  to  have  been,  in  point  of  fact,  fair,  just,  and 
reasonable."— See  also  Section  111.  The  law  of  any  foreign  country 
regarding  negotiable  instruments  is  presumed  to  be  the  same  as 
that  of  British  India  until  the  contrary  is  proved.  Negotiable 
Instruments  Act,  1881,  §  137. 

(5)  Presumption  as  to  continued  existence  of  a  thing  or  state 
of  things.— The  application  of  this  presumption  is  expressly  pro- 
vided for,  in  certain  caseB,  under  Section  109.  As  to  this  presump- 
tion, see  Price  v.  Price,  16  M.  &  W.,  242. 
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Presumption  of  continued  possession.— Land  is  often  incapable, 
temporarily  or  permanently,  of  actual  enjoyment  in  any  of  the 
ordinary  modes,  as  by  tillage,  residence  or  receipt  of  rents.  It 
may  be  inundated,  or  covered  by  jungle.  In  such  cases  all  that  is 
required  to  show  possession  is  that  the  plaintiff  should  prove  such 
acts  of  ownership  as  are  natural  under  the  circumstances :  and, 
where  lands  are  by  natural  causes,  e.g.,  by  diluvion,  placed  wholly 
out  of  the  reach  of  their  owner,  if  the  plaintiff  shows  his  possession 
and  control  up  to  the  time  of  the  diluvion,'  his  possession  is  pre- 
sumed to  continue  so  long  as  the  lands  continue  to  be  submerged. 
Mohomed  Ali  Khan  v.  Khaja  Abdul  Gunny,  I.  L.  E.,  9  Cal.,  751,  fol- 
lowing Rally  Chum  Sahoo  v.  The  Secretary  of  Stale,  I.  L.  R.,  6  Cal., 
725,  and  Mono  Mohun  Ghose  v.  Mothura  Mohun  Hoy,  I.  L.  R.,  7  Cal., 
225.  In  Mahomed  Ali  Khan  v.  Khaja  Abdul  Ounny,  the  Full  Bench 
laid  down,  as  the  proper  rule,  that  where  land  is  shown  to  have 
been  in  a  condition  unfitting  it  for  actual  enjoyment  in  the  usual 
modes,  at  such  a  time  and  under  such  circumstances  that  that 
state  naturally  would,  and  probably  did,  continue  till  twelve  years 
before  suit,  it  may  be  presumed  that  it  did  so  continue  and  that 
the  plaintiff's  possession  continued  also.  This  rule  the  Full  Bench 
consider  to  be  in  accordance  with  that  laid  down  by  the  Judicial 
Committee  of  the  Privy  Council  in  Radha  Govind  Roy  v.  Tnglis, 
7  Cal.,  L.  R.,  364. 

The  pre  sumption  in  such  a  case  is  by  no  means  conclusive,  and 
its  bearing  upon  each  particular  case  must  depend  on  the  cir- 
cumstances. Garth,  C.  J.,  would  carry  the  presumption  further 
and  apply  it,  not  only  to  any  particular  kind  of  land,  jangle, 
diluviated,  &c,  but  to  all  land,  on  the  principle  that  "where  seizin 
of  an  estate  is  shown,  its  continuance  will  be  presumed,"  and  that 
what  the  plaintiff  has  to  show  is  not  necessarily  in  all  cases, 
possession  within  twelve  years,  but  that  his  cans*  of  action  arose 
within  twelve  years.  See  observations  of  Melvill,  J.,  in  tandurang 
Govind  v.  Bal  Kristna  Hart,  6  Bom.  Ac,  125. 

Presumption  as  to  continuance  of  possession.— Though,  as  a 
general  rule,  a  plaintiff,  who  sues  on  the  ground  of  dispossession, 
must  show  possession  and  dispossession  within  twelve  years  of  the 
suit,  (Maharajah  Koovour  Baboo  MUrasur  Singh  v.  Baboo  Nund  Loll 
Singh,  8  Moore's  I.  A.,  199),  yet  there  may  be  circumstances,  under 
which,  in  the  absence  of  direct  proof,  the  Court  may  presume 
continuance  of  possession,  and  cast  upon  the  defendant  the  burden 
of  proving  its  cesser.  In  the  case  of  diluviated  land  which  has 
reformed,  where  a  plaintiff  proves  possession  up  to  the  diluviation, 
and  the  facts  of  the  case  favor  the  view  that  submergence  con- 
tinued to  within  the  prescribed  period,  the  Court  will  presume,  in 
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the  absence  of  proof  to  the  contrary,  that  it  did  90  continue,  the 
ground  of  the  presumption  being  that  the  nature  of  the  property 
did  not  admit  of  actual  and  tangible  possession,  and,  in  such  a 
case,  the  fact  of  ownership  may  give  rise  to  a  presumption  of 
possession.  Mono  Mohun  Qhose  v.  Mothura  Mohun  Boy,  L.  ft, 
7  CaL,  227.  See  Badha  Oobind  Boy  v.  Inglis,  7  Cal.,  364,  (P.  C.) 
where  the  burden  of  proving  possession  for  twelve  years  in  the 
case  of  a  lake,  which  had  dried  up,  was  thrown  on  the  person 
setting  up  adverse  possession,  not  on  the  original  owner. 

(6)  Presumption  as  to  the  regular  performance  of  judicial  art 

official  acts —Some  of  these  presumptions  have  been  expressly 
provided  for,  as  to  documents,  in  Chapter  V,  Sections  79—30. 
The  following  instances  are  mentioned  by  Mr.  Broom ;  (Legal 
Maxims,  6th  ed.,  p.  899),  "  that  a  man,  acting  in  a  public  capacity, 
was  properly  appointed  and  is  authorized  to  do  so :  that  Judges 
and  Jurors  do  nothing  causelessly  or  maliciously:  that  facts, 
without  which  a  verdict  could  not  have  been  found,  were  proved 
at  the  trial :  that  the  decision  of  a  Court  of  competent  jurisdiction 
was  right." 

"  In  England  the  presumption  does  not  apply,"  says  Mr.  Taylor, 
"  so  as,  in  any  event,  to  give  jurisdiction  to  inferior  Courts  or  to 
Magistrates  or  others  acting  judicially  under  a  special  statutory 
power;  but  in  all  such  cases,  every  circumstance  required  by  the 
Statute  to  give  jurisdiction  must  appear  on  the  face  of  the  proceed- 
ings, either  by  direct  averment  or  by  reasonable  intendment."— 
Tayl.,  §  147.  8th  ed.,  §  126.  No  such  provision  being  retained  in  the 
present  Act,  it  is  apprehended  that  a  Judge  would  be  at  liberty, 
under  this  section,  to  presume  jurisdiction  in  any  case  in  which 
the  circumstances  did  not  raise  a  presumption  to  the  contrary. 

Before  the  deposition  of  a  medical  witness  taken  by  a  commit- 
ting magistrate  can  be  given  in  evidence  under  Sec.  609  of  the 
Criminal  Procedure  Code  it  must  be  proved  to  have  been  taken 
and  attested  in  the  presence  of  the  accused.  It  should  not  be 
presumed  to  be  in  order  under  this  section.  Queen- Emprtss  v. 
Hiding,  I.  L.  E.,  9  All.,  720;  see  Qus*n-Empre*s  v.  Paph  Singh, 
I.  L.  R.,  10  AH.,  174 ;  Kachali  v.  Queen- Empress,  I.  L.  R.,  18  Cal,  129. 

(7)  Presumption  that  the  common  course  of  business  hat  been 
followed. — "  Thus,  the  receipt  of  rent,  after  the  expiration  of  an 
old  lease,  raises  a  legal  presumption  of  a  new  tenancy  from  year  to 
year."  Servants,  where  nothing  to  the  contrary  appears,  will  be 
presumed  to  have  been  hired  on  the  terms  usual  in  the  locality 
where  they  are  employed. 

Telegrams  are  presumed  to  be  correctly  transmitted,  Section  V: 
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letters  are  presumed  to  have  been  posted  according  to  the  Post- 
mark ;  and  a  letter  duly  posted  will  be  presumed  to  have  reaohed 
its  destination:  As  to  the  presumption  in  the  case  of  letters 
shown  to  have  been  entered  in  due  course  in  a  letter  receipt  or 
despatch  book,  see  Section  16  and  note  to  Illustration  (6).  The 
question  of  the  weight  to  be  attached  to  the  fact  that  a  letter  was 
posted  as  evidence  of  its  having  been  received  was  discussed  in 
Walls  Case,  In  re  The  Imperial  Land  Company  of  Marseilles,  L.  R., 
15  Eq.,  18 ;  it  was  proved  that  the  letter  was  despatched  and  that 
other  letters,  similarly  sent,  arrived  duly,  and  the  Court  held  that  f 

the  unsupported  statement  of  the  addressee,  denying  its  receipt, 
was  not  sufficient  to  get  rid  of  the  strong  presumption  that  the 
letter  had  arrived  at  its  destination.  There  was  some  evidence 
of  unbusinesslike  conduct  on  the  part  of  addressee  and  also  of  his 
having  been  in  a  confused  state  of  mind,  and  the  Court,  accordingly, 
though  not  disputing  his  respectability,  found  that  the  letter  had 
been  received. 

(8)  Producible  evidence,  not  produced,  presumed  to  be  unfavor-  7 
able  to  person  withholding.— So,  in  the  case  of  a  trustee  or  agent 
or  other  person  liable  to  account,  destroying  accounts,  or  failing 
to  keep  proper  accounts,  the  strongest  presumption,  of  which 
the  nature  of  the  case  admitted,  would  be  made  against  him. 
So,  also,  where  the  person  in  command  of  a  ship,  affecting  to  be 
neutral,  destroys  her  papers,  there  is  presumption  against  her 
neutrality.  In  the  same  way,  on  the  principle  that  omnia  prsesu- 
muntur  contra  spolialorem,  where  the  finder  of  a  lost  jewel  refuses 
to  produce  it,  the  presumption  raised  against  him  is  that  it  is 
of  the  highest  value  of  its  kind ;  his  conduct  is  attributed  to  the 
knowledge  that  the  truth  would  operate  against  him. — Tayl, 
§  116,  (8th  ed.,  §  11 1).  Armory  v.  Delamire.  Smith's  L.  C,  (8th  ed.), 
p.  374.  In  Dhurno  Kati  v.  Empress,  10  Cal.,  L.  B.,  153,  a  distinction  . 
is  drawn  between  the  position  of  the  prosecution  and  the  accused 
as  to  non -production  of  evidence  which  might  be  produced.  The 
learned  Judges  must  not  be  understood  as  intending  to  lay  down 
that  in  no  case  must  an  inference  unfavourable  to  the  accused  be 
drawn  from  his  withholding  evidence  which  he  might  produce, — a^ 
proposition  which  could  not  be  supported. 

Witness  not  appearing.— A  strong  inference  is  often  to  be  drawn 
against  a  party  who  does  not  come  forward  as  a  witness :  e  g.,  in 
Rughoohur  Duit  Chowdhry  v.  Futteh  Narain  Chowdhry,  7  M.  J.,  345, 
the  plaintiffs  proved  the  execution  of  a  bond  by  their  own  evidence 
and  that  of  five  attesting  witnesses.  Against  this  the  defendants, 
set  up  a  counter-case  of  forgery,  supporting  it  by  hearsay  and  un- 
trustworthy evidence,  but  not  directly  contradicting  the  plaintiff, 
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and  not  venturing  themselves  into  the  witness-box,  to  deny  the 
signature.  The  Original  Court  found  for  plaintiff,  but  the  High 
Court  reversed  the  decision :  the  decision  of  the  High  Court  was 
reversed  by  the  Judicial  Committee. 

(9)  Presumption  in  case  of  refusal  to  answer  question*— As  to 
the  inference  to  be  drawn  from  a  witness*  refusal  to  answer  ques- 
tions as  to  character,  see  Section  148.  See  also  Criminal  Procedure 
Code,  Section  348  as  to  inference  from  an  accused  person's  refusal 
to  answer. 

(10)  Presumption  of  discharge  of  obligation  where  document 
is  with  obligor.— This  presumption  was  previously  sanctioned  by 
the  Courts  of  this  country.  "  A  bill  having  got  back  into  the 
acceptor's  hands  is  presumed  to  have  been  paid : — it  is  sufficient 
evidence  of  payment  for  the  acceptor  to  produce  the  bill.**  Shear- 
man v.  Fleming,  5  B.  L.  R.,  619. 

Presumption  in  case  of  encroachment  by  a  tenant  —An  encroach- 
ment by  a  tenant  on  land  adjoining  to,  or  even  in  the  neighbour- 
hood of  his  holding,  is  presumed  to  be  made  for  the  benefit  of  the 
landlord :  and  if  by  adverse  possession  he  acquires  a  title,  he 
acquires  it  for  his  landlord  and  not  for  himself,  unless  it  be  dis- 
tinctly shown  that  he  has  made  the  encroachment  adversely  to  his 
landlord.    Nuddyar  Ohund  Ohuhar  v.  Meajain,  I.  L.  R.,  10  Oal.,  823. 

Presumption  as  to  Stamped  Document— When  a  document, 
which,  under  the  Stamp  Laws,  requires  to  be  stamped,  is  tendered 
in  evidence,  the  only  question  for  the  Court  is  whether  it  bears  a 
proper  stamp  at  the  time  when  it  is  tendered.  The  Court  is  not 
bound,  nor  is  it  at  liberty,  to  allow  the  parties  to  go  into  evidence 
to  show  at  what  time  the  document  was  stamped.  Calx  Churn  Dm 
v.  Nobo  Oruto  Pal,  9  Cal.,  L.  R.,  272. 

Presumption  as  to  effect  of  irregularity— Where  there  has  been 
an  irregularity  in  conducting  or  publishing  an  execution  sale,  the 
Court  may  reasonably  presume,  where  there  is  a  substantial  injury 
to  the  judgment-debtor  from  an  inadequate  price  being  obtained, 
that  the  injury  was  due  to  the  irregularity.  See  Ooopeenaih  Dobay 
v.  Hoy  Luchmeeput  Singh,  1  Cal.,  L.  R.,  349 ;  Bonamali  Mouoomdarr. 
Woomeeh  Chunder  Bandopadhyay,  9  Cal.,  L.  R.,  341. 

Presumption  as  to  intention  in  payment,  where  there  is  a 
charge- — It  was  held  in  Mohesh  Lai  v.  Bawan  Das,  13  Cal.,  221,  that 
it  must  be  presumed  to  have  been  the  intention  of  the  parties  that 
the  money  borrowed  should  be  applied  in  paying  off  the  original 
mortgage  and  in  extinguishing  tho  charge.  In  Adams  v,  AngeU,  - 
L.  R.,  5  Ch.  D.,  634,  it  was  held  that  the  question,  whether  a  mort- 
gage, paid  off,  was  kept  alive  or  extinguished,  depended  upon  thft 
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intention  of  the  parties.  The  master  of  the  Bolls'in  delivering  his 
judgment,  stated  that  "  in  a  Court  of  Equity  it  has  always  been 
held  that  the  mere  fact  of  a  charge  having  been  paid  off  does  not 
decide  the  question  whether  it  is  extinguished.  If  it  is  paid  off 
by  a  tenant  for  life,  without  any  expression  of  his  intention,  it  is 
well  established  that  he  retains  the  benefit  of  it  against  the  inheri- 
tance, for,  although  he  has  not  declared  his  intention  of  keeping  it 
alive,  it  is  presumed  that  his  intention  was  to  do  so,  because  it  is 
manifestly  for  his  benefit.  On  the  other  hand,  when  the  owner  of 
an  estate  in  fee  or  in  tail  pays  off  a  charge,  the  presumption  is  the 
other  way ;  but  in  either  case  the  person  paying  off  the  charge  can, 
by  expressly  declaring  his  intention,  either  keep  it  alive  or  destroy 
it.  If  there  is  no  reason  for  keeping  it  alive,  then,  especially  in  the 
case  of  an  owner  in  fee,  equity  will,  in  the  absence  of  any  declara- 
tion of  intention,  destroy  it ;  but  if  there  be  any  reason  for  keep- 
ing it  alive,  such  as  the  existence  of  another  incumbrance,  equity 
will  not  destroy  it." 

For  Presumptions  of  fraudulent  transfer  of  immoveable  pro- 
perty for  inadequate  consideration,  see  the  Transfer  of  Property 
Act,  IY  of  1882,  s.  53. 

For  Presumption  as  to  the  relief  necessary  to  compensate  for 
breach  of  contract  to  transfer  moveable  and  immoveable  property, 
see  Specific  Belief  Act,  I  of  1877,  s.  12. 


CHAPTER    VIII. 

Estoppel. 

115.  When  one  person  has,  by  his  declaration,  atoppei. 
act  or  omission,  intentionally  caused  or  permitted 
another  person  to  believe  a  thing  to  be  true  and  to 
act  upon  such  belief,  neither  he  nor  his  represent- 
ative shall  be  allowed  in  any  suit  or  proceeding 
between  himself  and  such  person  or  his  represent- 
ative to  deny  the  truth  of  that  thing. 

Illustration. 

A  intentionally  and  falsely  leads  B  to  believe  that  certain  land 
belongs  to  A,  and  thereby  induces  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A,  and  A  seeks  to 
set  aside  the  sale  on  the  ground  that,  at  the  time  of  the  sale,  he 
bad  no  title.    He  must  not  be  allowed  to  prove  his  want  of  title, 
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Note, 
"  Estoppel,"  ^  has  been  said,  "  is  a  branch  of  law  once  tortured* 
into  a  variety  of  absurd  refinements,"  and  the  subject  is  still,  under 
the  English  system,  somewhat  beset  with  technicality.    Estoppel 
is  said  to  arise  when  "  one  man  is  concluded  and  forbidden  in  law  to 
speak  against  his  own  act  or  deed,  though  it  be  to  say  the  truth;" 
Termes  de  la  Ley  tit,  Estoppel ;  and  it  differs  from  conclusive  proof  • 
in  that,  when  a  thing  is  conclusively  proved,  it  is  so  against  all  the 
world,  whereas  estoppel  operates  only  as  a  personal  disability,  dis- 
abling a  particular  individual  from  asserting  or  denying  certain 
facts.    See  Wood  v.  Dvoarris,  11  Exch.,  493.    A  man,  it  was  said  by 
Lord  Kenyon,  shall  not  be  permitted  "  to  blow  hot  and  cold"  with 
reference  to  the  same  transaction,  or  insist  at  different  times  on 
the  truth  of  each  of  two  conflicting  allegations  according  to  the 
promptings  of  his  private  interest.    According  to  the  English  law-  • 
books  there  are  three  kinds  of  estoppel,  (1),  by  matter  of  record; 
(2),  by  deed ;  (3),  by  matter  in  pais.    The  most  important  instance 
of  the  first  of  these  classes  is  where  a  man  is  bound  by  a  judgment 
of  the  Courts,  for  which  provision  is  made  in  Section  40  of  the  pre- 
sent Act.    Estoppel  by  deed  is  grounded  on  the  principle  that  "ft 
deed  is  the  most  solemn  and  authentic  act  that  a  man  can  possibly 
perform  with  relation  to  the  disposal  of  his  property ;  and,  there- 
fore, a  man  shall  always  be  estopped  by  his  own  deed,  or  not  per- 
mitted to  aver  or  prove  anything  in  contradiction  to  what  he  has 
once  so  solemnly  and  deliberately  avowed."    2  Black  Comm.,  295. 
A  mere  general  recital,  however,  has  not  the  effect  of  creating 
an  estoppel ;  but  the  rule  is  held  to  preclude  a  party  to  a  deed, 
who  appears  by  it  to  have  agreed  to  a  certain  state  of  facts  as  the 
basis  on  which  he  contracts,  though  but  by  way  of  recital,  from 
averring  the  contrary.     Young  v.  Baincock,  7  C.  B.,  310.    Estoppel 
by  matter  in  pais  arose  when  some  act  of  a  party  was  deemed  to 
preclude  him  from  afterwards  setting  up  a  contrary  state  of  facta  J 

Under  the  present  Act  these  distinctions  are  not  preserved,  and 
the  only  estoppel  known  to  the  law  of  this  country  is  that  provided 
by  this  and  the  two  following  sections.  The  present  section  re- 
enacts  the  law  with  regard  to  estoppels  in  pais  as  laid  down  in 
Pickard  v.  Sears,  6  A.  &  E.,  469,  and  further  explained  in  Freeman 
v.  Cooke,  2  Ex.,  654.  The  general  rules,  of  which  this  section  is  the 
embodiment,  were  categorically  laid  down  in  Oarr  v.  London,  &  N. 
W.  Company,  L.  R.,  10  C.  P.,  316.  The  general  principle  underly- 
ing all  the  cases  is  that  a  man  shall  not  be  allowed,  as  between 
himself  and  another  person,  to  repudiate  his  own  representations, 
oral  or  by  way  of  conduct,  active  or  passive,  on  which  that  other 
person  has  been  induced  or  allowed  to  act.    The  rule  is  of  tfry 
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general  application.  "  It  is  a  principle  of  natural  equity,"  it  was  » 
observed  by  the  Judicial  Committee,  "which  must  be  universally 
'*  applicable,  that,  where  one  man  allows  another  to  hold  himself 
"  out  as  the  owner  of  an  estate,  and  a  third  person  purchases  it  for 
"  value  from  the  apparent  owner  in  the  belief  that  he  is  the  real 
"  owner,  the  man  who  so  allows  the  other  to  hold  himself  out  shall 
"  not  be  permitted  to  recover  upon  his  next  title,  unless  he  can 
"  overthrow  that  of  the  purchaser  by  showing  either  that  he  had 
"  direct  notice  or  something  which  amounts  to  constructive  notice 
"  of  the  real  title,  or  that  there  existed  circumstances  which  ought 
"  to  Have  put  him  upon  an  inquiry  that,  if  prosecuted,  would  have 
**  led  to  a  discovery  of  it."  Earn  Oumar  Kunda  v^  John  and  Maria 
McQueen,  11 B.  L.  R.,  53.  Upon  the  same  principle,  where  members 
of  a  joint  Hindu  family,  being  aware  of  a  transaction  with  the 
joint  property  by  the  manager,  or  one  of  their  body,  acting  osten- 
sibly as  owner,  lie  by,  they  cannot  afterwards  repudiate  it. 
Norton's  L.  0.,  202. 

So  a  Hindu  heir  may,  by  defending  a  pro  formd  suit  for  posses- 
sion, brought  against  his  mother  by  the  purchaser  of  family  pro- 
perty, estop  himself  from  subsequently  suing  to  set  aside  the  sale 
as  having  been  made  without  necessity.  Kebal  Kristo  Das  v.  Bam 
Kvmar  Saka,  9  W.  E.,  (Civil  Rulings),  571. 

So,  again,  where  beneficial  owners  permit  a  bmamidar  to  deal 

with  the  property  as  his  own  and  borrow  money  on  it,  they  cannot 

recover  from  the  lender  who  has  acted  in  good  faith  and  obtained 

a  decree  in  satisfaction  of  which  the  land  is  sold.    Nundum  Lai  v. 

Taylor,  I  W.  R.,  (Civil  Rulings),  37. 

In  the  same  way,  in  Munno  Loll  v.  Lalla  Choonee  Lai,  L.  R., 
I.  A.,  144,  a  mortgagee,  who,  when  asked  by  an  intending  purchaser 
of  the  mortgaged  property  whether  it  was  encumbered,  said  that 
be  had  no  lien  on  it,  was  held  by  the  Judicial  Committee  to  be 
precluded  from  advancing  his  claim. 

So,  a  man,  allowing  goods  to  be  supplied  to  a  woman  as  his  wife, 
cannot  afterwards  set  up  that  she  is  not :  and  a  woman,  giving  her- 
self out  as  married  to  a  man,  and  thus  obtaining  goods  on  credit, 
could  not,  on  his  bankruptcy,  deny  the  marriage  and  claim  the  goods 
as  her  own.  According  to  English  law  a  woman,  to  whom  goods  *? 
have  been  supplied  on  the  strength  of  her  representations  that  she 
was  a  single  woman,  may  get  rid  of  her  liability  by  showing  that, 
at  the  time  of  the  contract,  she  was  married ;  because,  it  is  said, 
her  misrepresentation  does  not  affect  her  incapacity  to  contract. 
This  exception  is  not  preserved  under  the  present  law ;  and,  appa- 
rently, whenever  a  woman  can  be  sued,  she  will  be  estopped,  under 
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this  section,  from  denying  any  representation  by  which  she  has 
succeeded  in  obtaining  credit. 

On  the  same  grounds  persons,  who  misrepresent  their  authority 
to  act,  and  induce  other  people  to  act  on  their  misrepresentation, 
must  make  good  their  representation.  Thus,  in  Oottenv.  Wright, 
8  B.  A  B.,  647,  W,  professing  to  act  as  agent  for  G,  made  an  agree- 
ment for  the  lease  of  a  farm  belonging  to  G,  and  signed  it  *  W, 
agent  to  G,  lessor."  On  these  facts  it  was  held  that  there  was 
a  contract  on  the  part  of  W,  that  he  had  authority,  on  which  ha 
representatives  were  liable. 

The  same  rule  would  apply  in  cases  in  which  the  belief  was 
caused  or  allowed  by  a  man's  agent,  acting  within  the  scope  of  his 
duties;  and  this,  although  the  principal  was  no  party  to  the  misre- 
presentation or  concealment,  or  even  was  himself  deceived. 

There  may,  however,  be  circumstances  in  which  a  person  will  not 
be  precluded  from  setting  up  a  different  state  of  facts  from  that 
previously  asserted.  For  instance,  a  natural  mother,  a  widow,  who 
had  caused  the  adoptive  mother  and  son  to  be  entered  in  the  pro- 
prietary column  of  the  certificate  of  her  husband,  was  held  not  to 
be  estopped,  from  asserting  her  right  of  inheritance  to  her  natural 
son,  on  the  adoption  being  found  to  be  invalid.  ML  Oodey  Komoar 
v.  ML  Ladoo,  13  Moore's  I.  A.,  585. 

A  mortgagee,  who  purchases,  at  a  sale  in  execution  of  his  mort- 
gage decree,  the  right,  title  and  interest  of  his  mortgagor,  is 
affected  by  any  estoppel  which  affects  the  mortgagor,  in  asserting 
his  title  against  third  parties.    Poreshnaih  Mooherjee  v.  AncUhnatk . 
Deb,  I.  L.  B.,  9  Cal.,  265,  P.  C. 

But  the  simple  fact  of  purchase  at  an  execution-sale  does  not  make 
the  purchaser  "  the  representative"  of  the  judgment-debtor  for  the 
purposes  of  this  section.  LcUa  Parbhu  Led  v.  Myhie,  L  L.  B.,  14  CaL, 
401.  Defendants  who  allow  property  to  be  sold  under  an  execution 
without  putting  forward  their  claim  to  it  and  who  afterwards 
receive  the  surplus  of  sale  are  not  thereby  estopped  from  setting 
up  their  title*— unless  they  induced  them  to  believe  that  they  did 
not  claim  it.  Qurupadapa  v.  Irapa,  I.  L.  B.,  14,  Born.,  558.  Simi- 
larly a  person  who  bids  at  an  auction  sale  for  property  which  has 
claimed  and  still  claims  as  his  own  is  not  thereby  estopped  from 
subsequently  claiming  the  property  from  the  purchaser.  G&era* 
v.  Kung  Behari,  I.  L.  B.,  9  All.,  413. 

It  is  not  necessary,  in  order  to  create  an  estoppel  under  this  sec*  • 
tion,  that  the  person  causing  or  permitting  the  belief  of  the  other 
person,  should  himself  have  been  aware  of  its  untruth :  he  may 
have  been  acting  unwittingly  and  in  the  most  perfect  good  faith; 
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if  the  belief  has  been  intentionally  caused  and  has  been  acted  upon, 
the  estoppel  will  come  into  force.  Jordan  v.  Money*  5EL.  0.,  185. 
In  considering  whether  a  person  has,  by  his  '  omission/  intention- 
ally  caused  or  permitted  a  belief,  it  will  be  necessary  to  consider 
-what,  under  the  circumstances,  was  his  dnty  as  to  disclosing  the 
facts  of  the  case.  A  man  is  not  bound  to  go  about  telling  every- 
tiling  to  everybody ;  but  he  i»  bound  to  take  reasonable  precautions 
that  his  language  and  behaviour  may  not  mislead  those  with  whom 
lie  has  to  do.  "  If,"  said  Parke,  B.,  "  whatever  a  man's  real  inten- 
tion may  be,  he  so  conducts  himself  that  a  reasonable  man  would 
take  the  representation  to  be  true,  and  believe  that  it  was  meant 
that  he  should  act  upon  it,  and  he  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equally  precluded  from  con- 
testing its  truth ;  and  conduct,  by  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  otherwise, 
to  disclose  the  truth,  may  often  have  the  same  effect.  As,  for 
instance,  a  retiring  partner  omitting  to  inform  his  customers  of 
the  fact,  in  the  usual  mode,  that  the  continuing  partners  were  no 
longer  authorized  to  act  as  his  agents,  is  bound  by  all  contracts 
made  by  them  with  third  persons,  on  the  faith  of  their  being  so 
authorised."  Freeman  v^Qoqh  2  Ex.,  654,  at  page  663.  But  see 
Sarat  Ohunder  Dey  v.  OopcU  Ohunder  Laha,  L.  R.,  12  I.  A.,  203. 

Three  things  are,  therefore,  necessary  in  order  to  bring  a  proceed-     • 
ing  within  the  scope  of  this  section :  (1),  there  must  have  been  con- 
duct which  amounts  to  an  intentional  causing  or  permitting  belief  in 
another;  (£},  there  must  have  been  belief  on  the  part  of  that  other, 
and  (2),  there  must  have  been  action  arising  out  of  that  belief. 

The  House  of  Lords  has  ruled  that  the  prinoiple  on  which  this  * 
section  is  grounded,  does  not  apply  to  cases  in  which  the  represent- 
ation is  not  a  representation  of  fact,  but  a  statement  of  something 
which  the  party  intends  to  do  or  not  to  do.  In  a  case  in  whioh  an 
attempt  was  made  to  prevent  a  lady  from  enforcing  a  bond,  which 
she  had  frequently  avowed  her  intention  of  not  enforcing,  Lord 
Brougham  pointed  out  the  distinction  between  a  statement  of  a 
then  existing  intention,  which  is  liable  to  the  possibility  of  change 
hereafter,  and  a  promise,  the  essence  of  whioh  is  to  preclude  future 
change.  In  the  case  under  notice,  His  Lordship  considered  that 
the  lady's  language  and  conduct  did  not  amount  to  a  promise  not 
to  change  her  then  existing  intention.  "  She  simply  stated  what 
was  her  intention.  She  did  not  misrepresent  her  intention,  and  I 
have  no  manner  of  doubt  that  at  the  time  she  made  that  statement, 
she  had  the  intention  which  it  is  stated  she  possessed."  Lord  St. 
Leonards  in  combating  this  view,  maintained  that  "  if  you  declare 
your  intentions  with  reference,  for  example,  to  a  marriage,  not  to 
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enforce  a  given  right  and  the  marriage  take*  place  on  the  declar- 
ation, there  is  in  point  of  law  a  binding  undertaking.  Jordmv. 
Money,  5H.L  C.,  186,  210. 

As  to  the  estoppel  of  a  legal  representative,  see  NdthaHariv. 
Jamni,  8  Bom  H.  C.  R.,  (A.  C.,)  37. 

The  rule  applies  to  every  sort  of  right  or  interest  which  a 
party  may  have  to  assert.  "  A  similar  doctrine,"  says  Mr.  Taylor, 
"  prevails  in  Courts  of  Equity  ;  and  it  is  there  recognized  as  a  well 
established  role,  that  if  a  party,  having  a  secret  equity,  chooses 
to  stand  by  and  permit  the  apparent  owner  to  deal  with  others  as 
if  he  were  the  absolute  owner,  he  shall  not  be  permitted  to  assert 
such  secret  equity  against  a  title  founded  on  such  apparent  owner- 
ship."— Toy  I,  §  841,  8th  ed.,  §  77 1 .  * 

The  application  of  this  rule  to  Indian  cases  under  the  Evidence 
Act  was  considered  at  length  in  Baksu  Luksman  v.  Qovinda  Kgmji, 
I.  L.  R.t  4  Bom.,  605,  when  it  was  held  that  Sections  91  and  92  of 
the  Act  must  not  be  regarded  as  abrogating  the  rule  of  Equity 
that  the  Court  will  look  to  the  conduct  of  the  parties  in  order  to 
decide  whether  an  apparent  sale  was  really  a  mortgage,  and  will 
where  their  conduct  indicates  that  it  was  a  mortgage,  admit  parol 
evidence  in  order  to  ascertain  its  terms.  The  Judges  point  ont « 
that  subsequent  conduct  may  easily  constitute  an  estoppel,  and 
that  it  is  not  necessary,  in  order  to  create  an  estoppel  under  this 
section,  that  the  acts,  which  a  person  has  been  induced  or  permit- 
ted to  do,  should  be  to  his  disadvantage.  The  section  covers  the 
case  of  a  grantor,  who  has  been  allowed  to  remain  in  possession. 
The  JudgeB  give  the  grounds  on  which  they  consider  the  ruling,  to 
an  opposite  effect,  of  Jackson,  J.,  in  Dasmodi  Paik  v.  Kavm  Pandar, 
I.  L.  E.,  5  Cal.,  300,  to  be  erroneous.  See  note  (2)  to  Section  92. 
As  to  the  indicia  from  which  a  Court  may  infer  that  a  transaction 
was  of  the  nature  of  a  mortgage  and  not  of  a  sale,  see  Bapujii 
Stmavaraji,  I.  L.  E.,  2  Bom.,  231. 

The  plaintiff  having  obtained  a  decree  and  arrested  the  jodg-  • 
ment-debtor,  the  judgment-debtor  filed  a  petition  agreeing  not  to 
appeal,  and  the  creditor  agreed  to  release  the  debtor  and  take  pay- 
ment by  instalments.  It  was  held  that  the '  judgment-debtor, 
having  thus  obtained  his  release,  was  estopped  from  appealing 
Protab  Chunder  Dots  v.  Arathoon,  I.  L.  R.,  3  Cal.,  455. 

The  acceptor  or  indorser  of  a  bill  of  exchange  would,  it  is  appre- 
hended, be  precluded  under  this  section,  as  against  any  person  who 
had  been  induced  by  such  acceptance  or  indorsement  to  regard  the 
bill  as  genuine,  from  denying  its  genuineness.  As  to  the  general 
estoppel  affecting  acceptors  of  bills  of  exchange,  see  post,  Section 
117,  and  Act  XXVI  of  1881,  Ch.  XIII. 
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See  Transfer  of  Property  Act,  1882,  Sec.  78,  as  to  the  fraud,  &c 
of  a  prior  mortgagee. 

As  to  estoppel  of  a  principal  who  has  led  others  to  believe  that 
his  agent's  unauthorized  acts  were  within  the  scope  of  his  autho- 
rity, see  Indian  Contract  Act,  Section  237 :  and  as  to  estoppel  of  a 
person,  who  has  led  others  to  believe  him  to  be  a  partner  in  a  firm, 
from  denying  the  partnership,  Sections  245  and  246. 

One  important  application  of  the  rule  of  Estoppel,  was  laid  down 
**  Q&TJL-  London  and  XbjriLWe&temJLaMway,  L.  R.,  10  C.  P.,  307,  • 
viz.,  that  where  one  person  culpably  neglects  the  reasonable  caution 
which  he  is  bound  to  exercise  in  some  transaction  with  another 
person,  and^hat  negligence  is  the  proximate  cause  of  leading 
the  other  person  to  act  mistakenly  to  his  prejudice,  the  person 
guilty  of  negligence  cannot,  as  against  the  other  person,  deny  the 
facts  which  the  other  was  so  misled  into  believing.  A  good  instance  -,  • 
of  this  is  the  case  of  a  cheque  on  a  banker,  so  carelessly  drawn  as 
to  facilitate  the  introduction  of  forged  figures  and  words.  It  was 
held  that  if  the  bankers  were  thus  misled  into  honoring  the  cheque, 
the  person  responsible  for  the  negligence  could  not  recover  from 
them  the  sum  paid  on  it.  Youny  v.  Orote^  4  Bing.,  253.  The  • 
neglect  must,  howeveif  be  in  tfie  transaction  itself  andfcust  be  of 
some  duty,  which  is  owing  to  the  person  misled,  or  to  the  public  of 
which  he  is  a  member,  not  merely  of  prudence  as  regards  a  man's 
own  self,  or  of  a  duty  owing  to  third  parties.  Thus  where  a  person 
carelessly  leaves  his  door  open,  whereby  his  goods  are  stolen,  he  is 
not  estopped  from  denying  the  title  of  an  innocent  purchaser  of 
the  goods  from  the  thief.  Qwan  v.  N.  B.  Australasian  Company, 
2  H.  &  C,  175,  at  p.  181. 

In  Laverghe  v.  Hooper,  I.  L.  R.,  4  Mad.,  149,  it  was  held  that  the 
plaintiffs,  having  by  their  conduct  led  defendants  to  believe  that 
they  claimed  no  right  to  a  trade  mark,  and  that  it  was  open  to  the 
defendants  to  adopt  it,  were  estopped  from  denying  the  defendants' 
right  to  use  it  in  the  Madras  market. 

In  Mina  Kunwari  v.  Juggut  Setani,  I.  L.  R.,  10  Cal.,  197,  the 
Judicial  Committee  held  that  to  petition  for  postponement  of  a  sale 
in  execution  of  a  decree  is  not  a  causing  or  permitting  the  decree- 
holder  to  suppose  that  the  judgment-debtor  admits  that  the  decree 
can  be  equally  executed.  It  creates  no  estoppel,  and  the  judgment - 
debtor  may,  notwithstanding  that  he  has  filed  such  a  petition,  con- 
tend that  execution  is  barred  by  lapse  of  time. 

In  Muhammad  Sami-uddin  Khan  v.  Mannu  Lall,  I.  L.  R.,  11  All., 
386,  the  plaintiff  in  a  suit  for  redemption  of  a  mortgage  was  the 
assignee  of  the  original  mortgagor  and  in  a  former  suit  for  redemp- 

42 

Digitized  by  VjOOQ IC 


330  R8TOPPBL.  [oh.  vm, 

tion  by  the  mortgagor  had  not  applied  to  be  made  a  party  but  had 
put  forward  or  consented  to  putting  forward  the  original  mortga- 
gor as  the  party  entitled  to  redeem.  It  was  held  that  as  there  was 
nothing  in  the  litigation  to  show  that  the  defendant  mortgagee 
was  in  any  way  induced  to  alter  his  position  or  to  do  any  atot  which 
he  would  not  otherwise  have  done  in  consequence  of  the  assignee's 
conduct,  that  latter  was  not  estopped  from  afterwards  suing  for 
redemption  on  his  own  account. 

This  section  which  contemplates  a  person  "  by  his  declaration, 
act  or  omission  causing  or  permitting  another  person  to  believe  a 
thing  to  be  true  and  to  act  on  that  belief/'  in  which  case  he  cannot 
"  deny  the  truth  of  the  thing,"  refers  to  the  belief  in  a /act  and  not 
in  a  proposition  of  law.  Rajnarain  Bo$e  v.  Universal  Life  Aieuranc* 
Oo.t  I.  L.  B.,  7  Cal.,  594 ;  Gaskvant  Puttu  Shenvi  v.  Radhabai,  I.  L. 
B.,  14  Bom.,  312.  The  causing  another  to  believe  need  not  be 
intentional.  Sarat  Chunder  Dry  v.  Gopal  Chunder  Laha,  L.  B.,  12 
I.  Ap.,  203. 

Estoppel  by  pleadings.— There  is  a  form  of  estoppel  which  does 
not,  perhaps,  fall  precisely  within  the  terms  of  this  section,  bnt 
which  is  recognized  by  the  Courts  :  viz.,  that,  where  a  litigant  has 
set  up  one  case,  he  will  not,  ordinarily,  be  allowed,  at  another  stage 
of  the  suit,  to  abandon  it  and  set  up  another— thus  where  a  defend- 
ant, sued  in  ejectment,  alleged  that  he  had  purchased  the  land,  and 
disclaimed  the  plaintiff's  tkle,  he  was  not  allowed  in  appeal  to  con- 
tend that  he  was  an  occupancy  ryot.  Suiyabhama  Dosses  v.  Kriekna 
Ohunder  Ohatterjee,  I.  L.  B.,  6  Gal.,  55. 

Estoppel  of  116-     No  tenant  of  immoveable  property,  or  per- 

u^ensee.0  son  claiming  through  such  tenant,  shall,  daring  the 
continuance  of  the  tenancy,  be  permitted  to  deny  that 
the  landlord  of  such  tenant  had,  at  the  beginning  of 
the  tenancy,  a  title  to  such  immoveable  property ; 
and  no  person  who  came  upon  any  immoveable  pro- 
perty by  the  license  of  the  person  in  possession 
thereof,  shall  be  permitted  to  deny  that  such  person 
had  a  title  to  such  possession  at  the  time  when  such 
license  was  giveu. 

ISTot©- 
Estoppel  of  Tenant. — The  rule  of  English  law  that  a  tenant 
may  not,  while  in  possession,  dispute  the  title  of  the  landlord, 
under  whom  he  entered,  has  been  considered  to  involve  the  resmlt 
that,  if  a  tenant  consents  to  give  up  possession  to  a  party  cl 
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by  a  title  adverse  to  his  own  landlord,  the  party  is  estopped,  as 
the  tenant  would  have  been,  from  disputing  the  landlord's  title. 
Bullen  v.  MiUe,  2  B.  &  Ad.,  17. 

But  a  tenant  may  show  that  his  landlord  had  no  title  at  a  date  • 
previous  "to  the  commencement  of  his  tenancy:  or  that  since  the 
commencement  of  his  tenancy,  the  title  of  the  landlord  has  expired 
or  been  defeated :  as  by  showing  that  his  landlord's  estate  was  for 
the  lifetime  of  some  person,  who  is  since  dead;  or  that  he  was  a 
tenant  at  will,  and  that  the  tenancy  has  been  concluded. — Tayl, 
§  102,  8th  ed.,  §  89. 

Where  a  ryot,  being  in  possession  of  a  certain  holding,  executed  • 
a  kabuliat,  and  paid  rent  for  it  to  the  plaintiff,  who  claimed  it 
under  a  derivative  title  from  the  last  owner,  it  was  held  that  he 
was  not  estopped  from  disputing  the  plaintiffs  title,  as  the  words 
•*  at  the  beginning  of  the  tenancy  "  must  be  held  to  apply  only  to 
cases  where  tenants  are  put  into  possession  by  the  person  to  whom 
they  have  attorned,  not  to  cases  in  which  the  tenant  is  already  in 
possession.    Lai  Atahonuul  y-  Kellanus.  I.  L.  R.,  11  Cal.,  519. 

So  where  the  owner  of  certain  land  let  another  person  into 
possession  of  some  neighbouring  waste  land  which  was  unassessed 
to  the  revenue ;  and  the  tenant  let  in  a  third  person  who  got  it 
assessed  and  obtained  a  patra  for  the  land  from  the  rovenue 
authorities,  it  was  held  that  the  defendant  (the  third  person)  was 
not  estopped  from  denying  plaintiff's  title,  as  after  obtaining  the 
patra  his  title  was  adverse.  Subbaraya  v.  Krishnappa,  I.  L.  B., 
12  Mad.,  422. 

Be  nam  i  transactions  are  a  recognized  system  among  Hindus,  the 
criterion  of  bond  fides  being  the  source  whence  the  money  came. 
GopeekrUt  Gosain  v.  Gungapersaud  Qosain,  6  Moore's  I.  A.,  63. 
Therefore,  in  a  suit  for  rent,  based  on  a  kabuliat,  the  tenant  is  not  < 
estopped  from  denying  that  the  landlord,  mentioned  in  the  kabu- 
liat, is  the  real  landlord,  and  alleging  that  the  title  in  the  land- 
lord, mentioned  in  the  kabuliat,  is  only  a  benami  or  fictitious  title. 
To  assume  that  the  landlord  mentioned  in  the  kabuliat  is  the  real 
owner  of  the  land  is  to  beg  the  question.  Dpnzell  v.  Kedarnath 
C,fru<>kerbuttii.  7  B.  L.  R.,  720.  This  case  was  decided  before  this 
Act  came  into  force,  but  the  principle  seems  to  be  unaffected  by 
this  section. 

\  The  tenant  cannot  dispute  his  landlord's  title ;  but  in  the  case 
of  a  b&nami  holder,  whether  landlord  or  tenant,  "  on  one  side  or 
other  of  the  contract,  the  name  used  is  not  that  of  the  real  contract- 
ing party The  principle  of  one  of  the  common  forms  of 

benami  contract  in  this  country  is  that  A  contracts  with  B,  though, 
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by  the  desire  and  for  the  convenience  of  one  or  other  of  those 
parties,  the  name  of  C  is  used  instead  of  the  name  of  that  party- 
It  is  clear  that,  in  such  a  case,  G  did  not  contract  at  all.  He  was 
not  the  agent  for  either,  but  was,  and  is,  a  stranger  to  the  whole 
business."  Per  Jackson,  J.,  in  Bipinbehari  Ohowdry  v.  Bamckandra 
Roy,  5  B.  L.  R.,  234,  at  pages  248,  249. 

Mere  payment  of  rent  does  not  estop  the  tenant,  unless  unex- 
plained.—The  mere  payment  of  rent,  however,  does  not  necessarily 
estop  the  tenant  from  denying  the  landlord's  title.  "Where a 
tenancy  is  attempted  to  be  established  by  mere  payment  of  rent, 
without  any  proof  of  an  actual  demise  or  of  the  tenant  having  been 
let  into  possession  by  the  person  to  whom  the  payment  was  made, 
evidence  is  always  admissible  on  the  part  of  the  tenant  to  explain 
the  payment  of  rent  and  to  show  on  whose  behalf  such  rent  was 
received."  Doe  d.  Harvey  v.  Francit,2  M.  &  Bob.,  57.  But  in  the 
absence  of  explanation,  payment  of  rent  would  create  an  estoppeL 

The  estoppel  continues  during  the  continuance  of  the  ten- 
ancy.—According  to  English  law,  the  estoppel  in  cases  of  this  class 
prevails,  while  the  tenant  i$  in  possession  of  the  premise* :  the  present 
section  extends  it  to  the  continuance  of  the  tenancy. 

117-  No  acceptor  of  a  bill  of  exchange  shall  be 
permitted  to  deny  that  the  drawer  had  authority 
to  draw  such  bill  or  to  endorse  it(1> ;  nor  shall  any 
bailee  or  licensee  be  permitted  to  deny  that  his 
bailor  or  licensor  had,  at  the  time  when  the  bail- 
ment or  license  commenced,  authority  to  make  such 
bailment  or  grant  such  license/2* 

Explanation  (1). — The  acceptor  of  a  bill  of  ex- 
change may  deny  that  the  bill  was  really  drawn  by 
the  person  by  whom  it  purports  to  have  been  drawn. 

Explanation  (2). — If  a  bailee  delivers  the  goods 
bailed  to  a  person  other  than  a  bailor,  he  may  prove 
that  such  person  had  a  right  to  them  as  against  the 
bailor. 

ISTot©- 

(1)  Of  what  the  acceptance  of  a  hill  of  exchange  is  deemed  a  con- 
clusive admission. — According  to  English  law  the  acceptance  of  a 
bill  of  exchange  is  deemed  a  conclusive  admission,  on  the  part  of 
the  acceptor,  of  the  signature  of  the  drawer,  and  of  his  capacity  to 
draw,  and,  if  the  bill  be  payable  to  the  order  of  the  drawer,  of  fait 
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capacity  to  indorse :  and,  if  the  bill  be  drawn  by  procuration,  of  the 
authority  of  the  agent  to  draw  in  the  name  of  the  principal,  and, 
observes  Mr.  Taylor,  "  it  matters  not  in  this  respect  whether  the 
bill  be  drawn  before  or  after  acceptance."  But  the  acceptor  does 
not  necessarily  admit  the  signature  of  the  payee  or  any  other 
indorser,  though  these  indorsements  may  have  been  on  the  bill  at 
the  time  of  acceptance,  nor  that  the  agent,  who  has  drawn  a  bill 
per  proa,  payable  to  the  order  of  the  principal,  had  authority  to 
indorse.  Byles  on  Bills  (14th  ed.),  268.  If  the  bill  is  accepted  in 
blank,  the  acceptor  may  not  deny  the  fact  that  the  drawer  indorsed 
it.  L.  %  8.  W„  Bank  v.  Wentworth,  L.  E.  5  Ex.  D.,  96.  When  a 
forged  bill  is  made  payable  to  the  order  of  the  drawer,  the  acceptor 
may  deny  the  genuineness  of  the  indorsement. — Tayl.t  §  851.  Under 
the  present  section  the  estoppel  extends  only  to  exclude  a  denial  of 
the  drawer's  authority  to  draw  or  indorse;  but  the  acceptor  might, 
it  would  appear,  be  estopped  from  denying  the  genuineness  of  a 
drawer's  signature,  under  Section  115,  as  against  any  person  whom 
his  acceptance  had  induced  to  accredit  the  bill.  The  acceptor  of  a 
bill  is  not  estopped  from  denying  the  signature  of  the  payee,  or  of 
an  indorsee. 

In  England  the  acceptor,  though  he  admits  the  authority  of  the 
drawer  to  draw  the  bill,  does  not  admit  his  authority  to  indorse  it ;  Jf 
Garland  v.  Jacomb,  L.  R.,  8  Ex.,  216,  but  if  he  accepts  it  with  the 
intent  that  the  drawer  shall  indorse  it  and  raise  money  upon  it, 
he  may  be  estopped  from  denying  the  indorsement.  Beeman  v. 
Duck,  11  M.  AW.,  251. 

If  a  partner  consents  to  a  bill  being  drawn  in  the  firm's  name,  he 
may  be  taken  to  have  conclusively  established  against  himself  that 
the  indorsing  was  necessary  for  the  purposes  of  the  firm,  and  that 
his  partner  had  the  same  authority  as  if  the  business  of  the  firm 
required  drawing  and  indorsing  bills.  Lewis  v.  BeiUy,  1  Q.  B., 
(N.  8.),  349. 

In  Chapter  XIII  of  the  Negotiable  Instruments  Act,  XXVI  of 
1881,  certain  special  rules  of  evidence  are  laid  down.  Every  nego- 
tiable instrument  is  presumed  to  have  been  drawn,  accepted, 
indorsed,  negotiated  or  transferred  for  good  consideration:  to  have 
been  made  on  the  date  it  bears :  to  have  been  accepted  and  trans- 
ferred before  maturity;  to  have  been  indorsed  in  the  order  in 
which  the  indorsements  appear :  if  lost,  to  have  been  duly  stamped. 
The  Court  must  also  presume  that  the  holder  is  a  holder  in  due 
course :  and  on  proof  of  protest  of  a  negotiable  instrument,  that  it 
has  been  dishonoured.  No  maker  of  a  bill  of  exchange,  and  no 
drawer  of  a  bill  of  exchange  or  cheque,  and  no  acceptor  for  honour 
can,  as  against  a  holder  in  due  course,  deny  the  validity  of  the 
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instrument  as  originally  drawn.  No  maker  of  a  promissory  note 
and  no  acceptor  of  a  bill  of  exchange,  payable  to  or  to  the  order  of 
a  specified  person,  can,  in  a  suit  by  a  holder  in  due  coarse,  deny  the 
payee's  capacity,  at  the  date  of  the  instrument,  to  indorse  it :  and 
no  indorsee  may,  in  a  suit  by  a  subsequent  holder,  deny  the  signa- 
ture or  capacity  to  contract  of  any  prior  party  to  the  instrument, 

(3)    When  bailee  may  plead  badness  of  bailor's  title.— As  to  the 

general  duties  and  rights  of  bailees,  see  Contract  Act,  1872,  Chap- 
ter IX,  Sections  148 — 179.  The  law,  as  laid  down  in  the  present 
section,  appears  to  be  less  stringent,  as  regards  the  estoppel  of  s 
bailee,  than  that  of  England,  according  to  which  a  bailee,  who  hat 
once  acknowledged  the  title  of  the  bailor,  is  precluded  from  setting 
up  the  title  of  a  third  party  to  the  article  bailed,  except  in  cases 
/where  the  bailor  has  obtained  the  article  fraudulently  or  tortiously 
from  the  third  person,  and  where  the  bailee  is  able  to  show  that  be 
was,  when  he  acknowledged  the  bailor's  title, ignorant  of  the  fraudu- 
lent or  tortious  mode  in  which  the  article  had  been  obtained,  and 
'/also  that  the  third  party  has  made  a  claim  to  the  article.  H  A  pUdgm 
is,  howerer,  on  a  somewhat  different  footing.  "  It  seems,"  says  Mr. 
Taylor,  "  that  where  a  person  pledges  property  to  which  he  has  no 
title,  the  pledgee  is  not  estopped  from  delivering  it  to  the  rightful 
owner ;  for,  in  the  ordinary  case  of  a  pledge,  the  pledgor  impliedly 
undertakes  that  the  property  is  his  own,  and  the  pledgee  merely 
undertakes  that  he  will  return  it  to  the  pledgor  provided  it  be  not 
'  shown  to  belong  to  another.  3  A  common  carrier,  too,  being  bound 
to  receive  goods  for  carriage,  and  having  no  means  of  making 
enquiry  as  to  their  ownership,  is  at  liberty  to  dispute  the  title  of 
the  person  from  whom  he  has  received  them ;  and  if  he  be  sued  in 
trover  by  such  person,  he  may  establish  his  defence  by  proving 
that  he  has  delivered  them  to  the  real  owner  on  his  claiming  them 
— TayZ ,  §  849,  8th  ed.,  §  776. 
,-*;  Under  the  present  section,  a  bailee  sued  by  his  bailor,  would,  it 
appears,  in  every  instance  be  able  to  plead  that  the  bailor's  title 
was  bad,  and  that  he  had  delivered  the  article  bailed  to  the  right* 
ful  owner. 

By  18  &  19  Vic.  c.  3,  s.  3,  it  is  provided  that  a  bill  of  lading  in  the 
hands  of  the  consignee  or  indorsee  for  valuable  consideration, 
representing  goods  to  have  been  shipped  on  board  a  vessel,  is 
conclusive  proof  of  that  shipment  as  against  the  master  or  other 
person  signing  the  same;  unless  the  holder  of  the  bill  of  lading  had 
actual  notice  that  the  goods  were  not  on  board.  But  the  master  or 
other  person  signing  the  bill  of  lading  may  exonerate  hWngftjf  by 
showing  that  the  misrepresentation  was  caused  without  any  default 
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on  his  part  and  wholly  by  the  fraud  of  the  shipper  or  holder  or  some 
one  under  whom  the  holder  holds.    Steph.  Dig.,  Art.  105. 


CHAPTER  IX. 
Op  Witnesses. 

118*     All  persons*1*  shall  be  competent  to  testify  wh°»*y 
unless  the  Court  considers  that  they  are  prevented  testl^' 
from  understanding  the  questions  put  to  them,  or 
from  giving  rational  answers  to  those  questions,  by 
tender  years,  extreme  old  age,  disease,  whether  of 
body  or  mind,  or  any  other  cause  of  the  same  kind. 

Explanation. — A  lunatic  is  not  incompetent  to 
testify  unless  he  is  prevented  by  his  lunacy  from 
understanding  the  questions  put  to  him  and  giving 
rational  answers  to  them. 

ISJotO- 

Competence  of  witnesses.— This  general  provision  must  be  read 
subject  to  the  special  disqualifications  provided  elsewhere  in  the 
Act,  as,  for  example,  in  Sections  122, 123, 126.  Nor  is  it  to  be  under- 
stood as  enabling  an  accused  person  to  give  evidence  as  a  witness 
on  his  own  behalf,  inasmuch  as  the  Code  of  Criminal  Procedure 
expressly  provides  that  no  oath  or  affirmation  shall  be  administer- 
ed to  the  accused  person. 

The  only  disqualification  is  the  presence  of  some  cause,  which 
prevents  the  witness  from  understanding  the  questions  put  to  him 
or  giving  rational  answers.  The  English  law  adds  "or  from  • 
knowing  that  he  ought  to  speak  the  truth."  This  omission  in  the 
Indian  Act  will  obviate  the  occurrence  of  questions  as  to  the  con- 
dition of  witnesses,  whose  age,  appearance  or  circumstances  suggest 
the  probability  of  a  want  of  moral  perception.  The  only  question 
for  the  Judge  is  whether  the  witness  can  understand  the  question 
and  give  rational  answers.  There  is  no  definition  of  the  word 
"testify"  in  the  Act;  but  it  is  obvious  that  it  refers  to  the 
"  statements  which  the  Court  permits  or  requires  to  be  made  before 
it  by  witnesses"  mentioned  in  Section  3. 

Act  X  of  1873  provides  that  Hindus  and  Mahomedans  and  all 
persons  who  have  an  objection  to  an  oath,  shall  make  an  affirm- 
ation instead  of  an  oath.  The  Act  further  provides  that  a  witness 
may  offer  to  give  evidence  on  oath  in  any  form  common  amongst 
or  held  binding  by  persons  of  his  race  or  persuasion,  not  repugnant 
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to  justioe  or  decency,  and  not  purporting  to  affect  any  third  person, 
and  that  the  Court  may,  if  it  think  fit,  tender  such  oath :  and 
further,  that,  a  party  may  offer  to  be  bound  by  evidence  given  on 
any  such  oath,  if  taken  by  the  opposite  party ;  and  that  if  in  such 
a  case  the  opposite  party  chooses  to  take  it,  the  evidence  so  given, 
shall  be  conclusive  proof  as  against  the  person  who  offered  to  be 
bound. 

In  B.  v.  Muttamut  Ihoarya*  14  B.  L.  R.,  54,  the  accused  was  < 
charged  with  throwing  two  children  into  a  well.  The  only  eye- 
witness of  the  offence,  at  the  trial  before  the  Sessions  Judge,  ww 
a  child,  and  as  she  did  not  understand  the  nature  of  an  oath  or 
solemn  affirmation,  her  evidence  was  taken  on  simple  affirmatwu 
The  jury  found  the  prisoner  guilty  :  On  appeal  the  Bengal  High 
Court  held,  that  the  omission  to  administer  either  an  oath  or  solemn 
affirmation,  although  knowingly  made,  did  not,  with  reference  to 
the  Indian  Oaths  Act,  render  the  child's  evidence  inadmissible. 

In  Queen-Empress  v.  Maru,  I.  L.  R.,  10  All.,  207,  however  it  wu  ' 
held  that  the  evidence  of  a  child  of  tender  years  without  an  osth 
or  solemn  affirmation  was  not  admissible  because  §§  6  &  13  of  the 
Oaths  Act  X  of  1873  are  imperative. 

An  oath  or  affirmation  must  not  be  administered  to  a  witness 
unless  the  witness's  competency  is  proved.  For  this  purpose  the 
Court  should  examine  the  extent  of  his  intellectual  capacity  and 
understanding.    Queen-Empress  v.  Lai  Lahai,  I.  L.  R,  11  AIL,  183. 

Attendance  of  witnesses- — There  are  various  penalties,  by  which 
witnesses  are  compelled  to  accept  service  of  summons,  to  come 
to  Court,  to  speak  the  truth,  and  to  produce  documents  when 
legally  called  upon  to  do  so.  As  to  civil  cases,  see  Civ.  Proc.  Code, 
1882,  Ch.  XIV ;  and  in  criminal  proceedings,  Crim.  Proc.  Code, 
Ch.  XV11I ;  also  Indian  Penal  Code,  Chapter  X,  Sections  172—1* 
but  note  that  Section  178  is  practically  repealed  by  the  Oaths  Act, 
1873.  In  addition  to  these  penal  provisions,  a  party,  aggrieved  by 
the  refusal  of  a  witness  to  attend  or  to  speak  or  to  produce  a  docu- 
ment, has  a  civil  remedy.  By  Section  26  of  Act  XIX  of  1853,  any 
person  to  whom  a  summons  to  attend  and  give  evidence,  or  produce 
a  document,  is  personally  delivered,  and  who,  without  lawfnl 
excuse,  neglects  or  refuses  so  to  attend,  or  who  absconds  in  order  to 
avoid  service  of  the  summons,  and  any  person  who,  when  required 
by  the  Court  to  give  evidence  or  to  produce  a  document,  refuses  to 
give  evidence,  or  sign  his  deposition,  or  produce  a  document  in  his 
possession,  is  liable  to  the  party,  at  whose  instance  the  summons 
was  issued  or  the  evidence  required,  for  all  damages,  arising  from 
such  neglect,  refusal  or  absconding,  to  be  recovered  in  a  Civil 
action.    Section  178  of  the  Civ.  Proc.  Code  declares  that  "When- 


Digitized  by  VjOOQ  IC 


SIC.  119.]  OF  WITNR8SES.  337 

ever  any  party  to  a  suit  is  required  to  give  evidence,  or  to  produce 
a  document,  the  rules  as  to  witnesses  contained  in  this  Code  shall 
apply  to  him  as  far  as  they  are  applicable." 

One  accused  cannot  be  a  witness  for  or  against  a  co-accused.— 
Though  it  is  not  expressly  provided  by  the  Act,  it  must  be  inferred 
from  the  language  of  the  Criminal  Procedure  Code  that  an  accused 
person  is  not  a  competent  witness  in  his  own  trial.  Section  345  • 
provides. distinctly  against  the  administration  of  an  oath  or  affirm- 
ation to  an  accused  person.  This  is  requisite  in  the  case  of  a  witness. 
The  statement  of  one  of  several  jointly  accused  persons,  implicating 
himself  and  some  other  of  the  accused,  may  be  considered  by  the 
Court  against  all  the  co-accused  (ante  Section  30) :  from  this  it 
may  be  inferred  that  one  of  several  co-accused  persons  cannot, 
except  where  a  pardon  has  been  tendered  under  the  Code,  be  called 
as  a  witness  for  or  against  the  co-accused,  a  course  of  procedure/ 
which  the  English  law  allows.  R.  v.  Balmore,  1  Hale,  P.  C,  305,v 
which  has  been  followed  by  the  Indian  Courts,  fl.  v.  Ashraf 
8k$ikh  and  others,  6  W.  R.  Criminal  Rulings,  91.  When  a  charge  * 
was  made  against  two  persons,  but  process  issued  against  one  only, 
the  other  was  held  to  be  a  competent  witness  for  the  defence. 
Mohesh  Qhtmdra  Kogctli  y.  Mohe$h  Qhundw  Pa*,  10  Cal.,  L.  R.,  563. 

As  to  Jurymen  or  Assessors  becoming  witnesses,  see  Criminal 
Procedure  Code,  Section  291 

In  England  it  has  been  questioned  whether  a  prisoner  under 
sentence  of  death  is  a  competent  witness.  B.  v.  Webbe,  11  Coxe,  133. 
SUph.  Dig.,  §  107.  i 

119-     A  witness  who  is  unable   to  speak  may  Dumb  wit. 
give  his  evidence  in  any  other  wanner  in  which  he  ne88e9, 
can  make  it  intelligible,  as  by  writing  or  by  signs ; 
bat  such   writing  must  be  written   and   the  signs 
made  in  open  Court.     Evidence  so  given  shall  be 
deemed  to  be  oral  evidence. 

IsToto. 
Deaf  and  dumb  witnesses.— The  same  rule  would,  no  doubt,  be  . 
applicable  in  the  case  of  deaf,  or  deaf  and  dumb  witnesses,  who  might 
be  communicated  with  by  special  signs,  provided  the  Court  was 
satisfied  as  to  the  reality  and  accuracy  of  such  communication. 
Competence  to  understand  the  questions  put  to  him  and  to  give 
rational  answers  is,  under  Section  118  the  one  essential  qualification 
for  a  witness.  Deaf  and  dumb  persons  were  formerly  excluded  as 
witnesses  on  the  presumption  of  their  idiotcy :  it  is  now  ascertained 
how  groundless  this  presumption  is. 

43 
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120*  In  all  civil  proceedings  the  parties  to  the 
— ^|7~—  suit,  and  the  husband  or  wife  of  any  party  to  the 
suit  shall  be  competent  witnesses.*1)  Iu  criminal 
proceedings  against  any  person,  the  husbaud  or 
wife  of  such  person,  respectively,  shall  be  a  compe- 
tent witness. 

XsToto- 

Civil  proceeding!.— Bastardy  proceedings  under  the  provisions  of  < 
b.  488  of  the  Crim.  Proc.  Code  are  in  the  nature  of  civil  proceedings 
within  the  meaning  of  this  section  and  the  person  sought  to  be 
charged  is  a  competent  witness  on  his  own  behalf.    Nur  Mahomed 
v.  Bismulla  Jan,  1.  L.  R.,  16  Cal.,  781. 

Competence  of  parties  and  of  husband  or  wife  of  a  party.— By 
the  English  Common  Law  the  parties  to  a  proceeding  and  the 
husband  or  wife  of  a  party  were  formerly  incompetent  as  witnesses 
in  all  cases.  This  incompetency  was  removed  as  to  parties  in 
civil  cases,  but  not  in  criminal,  by  14  A  15  Vic.  c.  99,  s.  2:  and  as  & 
to  husbands  and  wives  by  16  &  17  Vie.  c.  83,  Sections  1  &  2,  except 
in  proceedings  for  adultery.  This  exception  was  repealed  by 
32  A  33  Vic.  c.  68,  Section  3,  with  the  proviso  that  no  witness, 
whether  a  party  to  the  suit  or  not,  is  liable  to  be  asked  or  bound  to 
answer  any  question  tending  to  show  that  he  or  she  has  been  guilty 
of  adultery  unless  he  or  she  has  already,  in  the  same  proceeding, 
given  evidence  in  disproof  of  adultery. 

Indian  Divorce  Act— In  India  there  was,  previous  to  the  pass- 
ing of  the  Evidence  Act,  a  conflict  of  opinion  between  the  Indian 
Courts  as  to  the  admissibility  of  evidence  of  this  description.  By 
Section  51  of  Act  IV  of  1869,  it  is  provided  that  any  party  may 
offer  himself  or  herself  as  a  witness  and  shall  be  examined  and  may 
be  cross-examined  like  any  other  witness.  Provision  is  also  mads 
for  the  parties  verifying  their  cases  by  affidavit,  and  for  the  cross* 
examination  of  the  party  making  the  affidavit.  Section  52  provides 
that,  in  petitions  presented  by  a  wife  praying  for  dissolution  of 
marriage  on  the  ground  of  adultery  coupled  with  cruelty,  or  coupled 
with  desertion  without  reasonable  cause,  the  husband  and  wife 
respectively  shall  be  competent  and  compellable  to  give  evidence  of, 
or  relating  to,  such  cruelty  or  desertion.  The  effect  of  these  pro- 
visions appears  to  be  to  restrict  the  competency  of  husbands  and 
wives,  in  the  first  class  of  cases,  to  suits  in  whioh  the  parties  offer 
themselves  as  witnesses  or  verify  these  cases  by  affidavit :  and  in 
the  second  to  confine  the  evidence  to  the  question  of  cruelty  sad 
desertion.  Kelly  v.  Kelly  and  Sounder*,  3  B.  L.  R ,  Appx.,  6.  TfeftS* 
provisions,  which  are  borrowed  from  the  English  Act,  22  4  2493* 
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c  61,  s.  6,  imply  that,  except  as  provided,  husbands  and  wives 
were  not  at  the  time  of  the  passing  of  the  Act,  compellable  in 
Matrimonial  suits,  to  which  they  were  parties,  to  give  evidence. 
The  present  section  lays  down  a  general  rule  of  competence 
as  between  husband  and  wife,  in  civil  and  in  criminal  proceedings, 
but  does  not  refer  expressly  to  Matrimonial  proceedings.  If  it  be 
held  that  the  section  does  not  extend  to  these,  the  result  will  be 
(1)  that  husbands  and  wives  can  offer  themselves  to  give  evidence 
in  any  case,  or  may  tender  Affidavits,  and  will  thereupon  be  liable 
to  cross-examination  and  re-examination  and  (2)  that,  in  petitions 
by  a  wife  praying  for  dissolution  of  marriage  on  the  ground  of 
adultery  coupled  with  cruelty,  or  coupled  with  unreasonable  deser- 
tion, the  husband  is  competent  and  compellable  to  give  evidence 
of  such  cruelty  or  desertion,  but  not,  apparently,  of  the  adultery. 
By  32  &  33  Vic.  c.  68,  s.  3,  there  is  a  proviso  to  the  general  rule  enab- 
ling husbands  and  wives  to  give  evidence  in  suits  instituted  in 
consequence  of  adultery.  That  no  witness  is  liable  to  be  asked  or 
bound  to  answer  any  question  tending  to  show  that  he  or  she 
has  been  guilty  of  adultery,  unless  such  witness  shall  have  already 
given  evidence,  in  the  same  proceeding,  in  disproof  of  his  or  her 
alleged  adultery.  There  is  no  express  provision  in  the  Indian  Act 
importing  this  rule  of  English  law. 

Communications  during  Marriage.— The  provisions  of  the  pre- 
sent section  are  considerably  restricted  by  those  of  Section  122, 
*  which  exclude  all  communications  made  during  marriage. 

The  rule  as  to  the  competence  of  husband  or  wife  as  a  witness  in 
criminal  cases  is  a  re-enactment  of  the  law  in  force  in  this  country, 
as  laid  down  by  Peacock,  C.  J.,  in  U.  v.  Kheirula,  6  W.  E.,  Criminal 
Rulings,  22.  The  Judgment  in  this  case  contains  a  lucid  exposi- 
tion of  the  grounds  on  which  it  is  considered  advisable  in  India  to 
make  such  evidence  admissible. 

In  De  Bretton  v.  De  Bretion  and  Holme,  I.  L.  R.,  4  AIL,  49,  the  co-  ♦ 
respondent  was  summoned  by  the  petitioner  and  asked  on  examin- 
ation whether  he  had  had  sexual  intercourse  with  the  respondent. 
He  answered  this  question,  not  being  aware  that  he  was  at  liberty 
to  decline  to  answer.  It  was  held  that  he  had  not '  offered  himself ' 
as  a  witness,  and  that  his  answer  to  this  question  was  not  admissible. 

121-     No  Judge  or  Magistrate  shall,  exception  judjwand 
the  special  order  of  some  Court  to  which  he  is  sub-  Ma*3rtr»tes. 
ordinate,  be  compelled  to  answer  any  questions  as 
to  his  own  conduct  iu   Court  as  such  Judge  or 
Magistrate,  or  as  to  anything  which  came  to  his 
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knowledge  in  Court  as  such  Judge  or  Magistrate; 
but  be  may  be  examined  asr  to  other  matters  which 
occurred  in  his  presence  whilst  he  was  so  acting. 

Illustration*. 

(a)  A,  on  his  trial  before  the  Court  of  Session,  says  that  a  depo- 
sition was  improperly  taken  by  B,  the  Magistrate.  B  cannot  be 
compelled  to  answer  questions  as  to  this,  except  upon  the  special 
order  of  a  Superior  Court. 

(6)  A  is  accused  before  the  Court  of  Session  of  having  given 
false  evidence  before  B,  a  Magistrate.  B  cannot  be  asked  what  A 
said,  except  upon  tho  special  ordor  of  the  Superior  Court. 

(c)  A  is  accused  before  the  Court  of  Session  of  attempting  to 
murder  a  Police  officer  whilst  on  his  trial  before  B,  a  Sessions 
Judge.    B  may  be  oxamined  as  to  what  occurred. 

JNToto. 

Privilege  of  Judges  and  Magistrate*.— This  section  clears  up  an 
uncertain  point  of  English  law  by  exempting  a  Judge  from  answer- 
ing questions  as  to  his  own  conduct  in  Court,  or  as  to  anything 
other  than  actual  occurrences  in  his  presence,  which  came  to  his 
knowledge  in  Court  as  such  Judge,  unless  with  the  special  order  of 
the  Court  above.    See  Steph.  Dig,,  Art.  111. 

When  a  Judge  may  be  a  witness.— A  Judge  may,  if  it  be  neces- 
sary, give  evidence  in  a  case  which  he  is  himself  trying,  but  should 
first  make  tho  proper  oath  or  affirmation,  Best,  §  188.  A  Sessions  1 
Judge  has  been  held,  in  this  country,  competent  to  give  evidence! 
in  a  case  tried  before  him  with  the  aid  of  assessors.  R.  v.  JbTttjjaj 
Singh,  4  B.  L.  R.,  (Cr.  Ap.,)  15.  Mr.  Taylor  suggests,  §  1379,  8th«L,' 
§  iiii',  that  a  Judge,  sitting  alone,  cannot  be  a  witness  as  there  is 
no  one  to  tender  tho  oath  to  him ;  and  in  I.  v.  Donnelly.  2  1.  L.R, 
Cal.,  405,  it  was  held  that  one,  who  is  sitting  as  a  sole  Judge,  is  not 
competent  also  to  bo  a  witness.  Markby,  J.,  observed  (page  412). 
"  A  8  to  tho  second  point,  whether  the  conviction  is  illegal  because 
the  Magistrate  himself  gave  evidence,  that  question  seems  to  me  to 
resolve  itself  in,to  this.  Is  a  sole  Judge  of  law  and  fact  competent 
to  decide  a  case  in  which  ho  has  himself  given  evidence  P  It  has 
been  strongly  contended  on  the  part  of  the  Crown  that  ho  is  so,  and 
that  there  is  no  impediment  in  law  to  a  Judge  giving  evidence,  and 
then  disposing  himself  of  the  case  by  his  solo  opinion.  No  instance 
of  this  kind  has,  however,  been  found,  and  no  authority  of  any  Judge 
or  text  writer  has  been  cited  in  support  of  such  a  proposition.  The 
English  cases  (they  are  very  few  and  very  old)  do  not  go  further 
than  to  establish  that  a  person  having  to  exercise  judicial  fane* 
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tions  may  give  evidence  in  a  case  pending  before  him  when  such 
evidence  can  and  mast  be  submitted  to  the  independent  judgment 
of  other  persons,  exercising  similar  judicial  functions,  sitting  with 
him  at  the  same  time  (per  Norman,  J.,  in  B.  v.  Mukta  Singh).  No 
case  in  England  is  cited  in  which,  even  under  these  circumstances, 
a  Judge  has  been  called  as  a  witness  in  a  trial,  on  which  he  was 
Bitting,  later  than  the  trial  of  Lord  Stafford.  Two  cases  are  cited  as 
having  occurred  in  this  country— one  the  case  of  It.  v.  Tarapertaud 
Bhuttcusharjee,  and  the  other  the  case  before  Mr.  Justice  Norman 
above  referred  to.  That  learned  Judge  went  into  the  matter  on  that 
occasion  very  fully ;  and  having  carefully  considered  his  judgment, 
I  have  come  to  the  conclusion  that  he  did  not  intend  to  carry  the 
law  beyond  that  which  he  lays  down  as  the  result  of  the  English 

cases In  the  absence  therefore  of  any  authority  for  the  position 

that  a  sole  Judge  of  law  and  fact  may  give  evidence,  and  then 
decide  a  case  in  which  he  has  been  a  witness,  I  refuse  to  give  any 
countenance  to  what  appears  to  me  to  be  a  most  objectionable  pro- 
ceeding.  Every  one  admits  that  it  is  highly  objectionable  for  a 
Judge  to  give  evidence  even  when  there  are  other  Judges  beside  him- 
self. For  my  own  part,  I  consider  these  objections  so  formidable 
that  I  would  gladly  see  the  practice  of  calling  a  Judge  as  a  witness 
abolished  in  all  cases.  But  these  objections  are  greatly  increased 
when  the  Judge  who  testifies  is  a  sole  Judge.  The  case  is  entirely 
in  his  hands.  He  has  no  one  to  restrain,  correct,  or  check  him. 
If  he  gives  evidence  upon  any  matter  of  importance,  the  party 
against  whom  his  evidence  tells  could  not  venture  to  test  his 
credibility  either  by  cross-examination,  or  contradict  it  by  other 

testimony The  Judge   would  therefore   give  his  evidence 

without  the  usual  safeguards  against  false  testimony— a  position 
which  has  been  over  and  over  again  repudiated." 

There  is  great  weight,  no  doubt,  in  the  objections  urged  against 
the  functions  of  Judge  and  witness  being  united  in  a  single  person. 
The  fact,  however,  remains  that  the  Judge,  who  tries  a  case,  must 
sometimes  know  facts  which  have  a  material  bearing  upon  it.  He  • 
must  not,  without  giving  evidence,  import  into  the  case  his 
knowledge  of  these  facts.  Harp  Persad I  v.  tiheo  DyaJ,  L.  E.,  3 1.  A., 
280.  Yet  it  is  very  improbable  thatTie~wilfFc  able  to  divest  his 
mind  of  it  so  as  to  prevent  its  influencing  his  decision.  It  might 
therefore  seem  better  that  he  should  openly  produce  it  and  give 
the  parties  the  opportunity  of  testing  its  accuracy  by  cross- 
examination  and  the  Court  of  Appeal  the  opportunity  of  testing 
its  cogency.  Where  a  Judge,  sitting  with  others,  has  given  evi- 
dence the  proper  course,  says  Mr.  Taylor,  "appears  to  be  that  he 
should  leave  the  Bench  and  take  no  further  judicial  part  in  the 
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trial,  because  he  can  hardly  be  deemed  capable  of  impartially 
deciding  on  the  admissibility  of  his  own  testimony,  or  of  weighing 
it  against  that  of  another."—  TayU  §  1379,  8th  ed„  §  1244. 

In  England  "  it  seems  that  a  barrister  cannot  be  compelled  to 
testify  in  Court  as  to  what  he  said  in  Court  in  his  character  of  a 
barrister."    Curry  v.  Walter,  1  Bsp.,  466.    Stepk.  Dig.,§  111. 

122*  No  person  who  is  or  has  been  married, 
shall  be  compelled  to  disclose  any  communication 
made  to  him  during  marriage  by  any  person  to  vrhom 
he  is  or  has  been  married ;  nor  shall  he  be  permit- 
ted  to  disclose  any  such  communication,  unless  the 
person  who  made  it,  or  his  representative  in  interest, 
consents,  except  in  suits  between  married  persons, 
or  proceedings  in  which  one  married  person  is  prose- 
cuted for  any  crime  committed  against  the  other. 

Note. 

Communications  made  during  Marriage.— Though  by  Section 
120,  husbands  and  wives  are  made  competent  witnesses  against 
one  another,  they  are  still  to  some  extent  privileged.  No  witness 
need  disclose  a  communication  made  to  him  or  her  by  wife  or  husband 
during  marriage:  nor,  without  the  permission  of  the  wife  or 
husband,  can  a  witness  disclose  any  such  communication  except 
in  the  two  classes  of  cases  specified.  The  privilege  extends  to 
communications  made  during  marriage  although  the  marriage 
has  been  dissolved,  but  not  to  communications  made  before  mar* 
riagc,  although  the  marriage  is  still  existing  when  the  evidence  U 
tendered.— Tayl,  §§  909  &  910,  8th  ed.,  §§  830,  831. 

The  exception  in  the  case  of  a  prosecution  of  one  married  persoa 
for  an  offence  against  the  other  is  grounded  on  the  common  law 
English  rule  which  in  such  cases  always  made  the  husband  or  wife 
a  competent  witness.— Tayl,  §  1371,  8th  ed.,  §  1236. 

123*  No  one  shall  be  permitted  to  give  any 
evidence  derived  from  unpublished  official  records 
relating  to  any  affairs  of  State,  except  with  the 
permission  of  the  officer  at  the  head  of  the  depart* 
ment  concerned,  who  shall  give  or  withhold  such 
permission  as  he  thinks  fit. 

KToto. 
"  Affairs  of  State"  would,  no  doubt,  be  held  to  include  tar/ 
matters  of  a  public  nature  with  which  the  Government  k 
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oernecL  21,  Geo.  Ill  o.  70,  s.  5  provides  for  complaints  to  the 
Supreme  Court  against  the  Governor- General  or  members  of 
Council  and  enables  the  Court,  in  such  cases,  to  enforce  the  pro- 
duction of  a  copy  of  the  order  and  the  examination  of  the  person 
complained  of. 

124-     No  public  officer  shall  be  compelled  to  dis-  Official  com. 
close  communications  made  to  him  in  official  con-  m,l,l,Cfttione- 
fidence,  when  he  considers  that  the  public  interests 
would  suffer  by  the  disclosure. 

KTot©. 

Statements  by  an  officer  before  a  Military  Court  of  Inquiry.— 

Statements,  whether  oral  or  written,  made  by  an  officer  summoned 
to  attend  before  a  Military  Court  of  Inquiry  are  part  of  the 
minutes  of  the  proceedings  of  the  Court,  which,  when  reported  and 
delivered  to  the  Commander-in-Chief,  are  received  and  held  by 
him  on  behalf  of  the  Sovereign,  and,  on  grounds  of  public  policy, 
cannot  be  produced  in  evidence.  Dawhina  v.  Lord  Rokeby,  L.  B., 
8  Q.  B.,  255. 


125*     No  Magistrate  or  Police  Officer  shall  be  informational 
compelled  to  say  whence  he  got  any  information  as  $  off5££!1011 
to  the  commission  of  any  offence,  and  no  revenue 
officer  shall  be  compelled  to  say  whence  he  got  any 
information  as  to  the  commission  of  any  offence 
against  the  public  revenue. 

Explanation. — *  Revenue  officer*  in  this  section 
means  any  officer  employed  in  orabout  the  business  of 
auy  branch  of  the  public  revenue. — [Act  ii/o/1887.] 

Note. 
The  privilege  thus  conferred  on  Magistrates  and  Police  officers 
and  Be  venue  officers  is  extended  to  the  Commandant  and  second  in 
command  of  the  Bengal  Military  Police  by  Act  V  of  1892,  s.  12. 

126-  No  barrister,  attorney,  pleader  or  vakil,  Professional 
sball,  at  any  time,  be  permitted,  unless  with  bis  S>0"™unica" 
client's  express  consent,  to  disclose  any  communica- 
tion made  to  him  in  the  course  and  for  the  purpose 
of  his  employment  as  such  barrister,  pleader, attorney 
or  vakil  by  or  on  behalf  of  his  client,  or  to  state  the 
contents  or  condition  of  any  document  with  which 
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he  has  beoome  acquainted  in  the  course  and  for  the 
purpose  of  his  professional  employment,  or  to  dis- 
close any  advice  given  by  him  to  his  client  in  the 
course  and  for  the  purpose  of  such  employment  :(1) 

Provided  that  nothing  in  this  section  pball  protect 
from  disclosure — 

(1)  Any  such  communication  made  in  further- 
ance of  any  illegal  purpose  ;(2> — [Act  X VIII  of 
1872,  s.  10.] 

(2)  Any  fact  observed  by  any  barrister,  pleader, 
attorney  or  vakil,  in  the  course  of  his  employment  as 
such,  showing  that  any  crime  or  fraud  has  been  com- 
mitted since  the  commencement  of  his  employment 

It  is  immaterial  whether  the  attention  of  such 
barrister,  pleader,  attorney  or  vakil  was  or  was  not 
directed  to  such  fact  by  or  on  behalf  of  his  client^ 
—[Act  XVIII  o/1872,  s.  10.] 

Explanation. — The  obligation  stated  in  this  sec- 
tion continues  after  the  employment  has  ceased. 

Illustration. 

(a)  A,  a  client,  says  to  B,  an  attorney,— 'I  have  committed  for- 
gery, and  1  wish  you  to  defend  me.' 

As  the  defence  of  a  man  known  to  be  guilty  is  not  a  crimin*/ 
purpose,  this  communication  is  protected  from  disclosure. 

(6)  A,  a  client,  says  to  B,  an  attorney,—'  I  wish  to  obtain  posses- 
sion of  property  by  the  use  of  a  forged  deed  on  which  I  request  you 
to  sue.' 

This  communication,  being  made  in  furtherance  of  a  criminal 
purpose,  is  not  protected  from  disclosure. 

(c)  A,  being  charged  with  embezzlement,  retains,  B,  an  attorney, 
to  defend  him.  In  the  course  of  the  proceedings,  B  observes  that 
an  entry  has  been  made  in  A's  account  book,  charging  A  with  the 
sum  said  to  have  been  embezzled,  which  entry  was  not  in  the  book 
at  the  commencement  of  his  employment. 

This  being  a  fact  observed  by  B  in  the  course  of  his  employment, 
showing  that  a  fraud  has  been  committed  since  the  commencement 
of  the  proceedings,  it  is  not  protected  from  disclosure. 
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ISTote. 

(1)  Professional  Communications-- The  communication,  in  order 
to  be  privileged,  mast  have  been  in  the  course  and  for  the  purpose 
of  the  barrister's  or  other  professional  person's  employment.  Ob- 
servations, therefore,  which,  though  made  during  such  employment, 
were  not  for  the  purpose  of  the  employment,  would  not  be  privi- 
leged. Accordingly,  a  remark  by  a  prosecutor  that  "  he  would  give 
a  large  sum  to  have  the  prisoner  hanged,"  or  a  remark  by  a  party 
after  the  completion  of  a  compromise  that  "  he  was  glad  that  he  had 
settled  it"— would,  it  seems,  be  without  the  scope  of  the  section. 

And  where  confidential  communications  were  made  to  a  lawyer,  » 
but,  from  some  accidental  cause,  he  was  not  employed,  the  commu- 
nication has  been  held  not  to  be  privileged  :  the  same  would  be  the 
case  with  communications  made  to  a  professional  person  previous 
to  his  employment,  and,  of  course,  with  communications  made  to  a 
man  under  an  erroneous  notion  that  he  was  an  attorney. 

It  is  not,  however,  necessary  that  there  should  have  been  "  any 
regular  retainer,  or  any  particular  form  of  application  or  engage- 
ment, or  the  payment  of  any  fees ;  it  is  enough  if  the  legal  adviser 
be,  in  any  way,  consulted  in  his  professional  character." — Tayl., 
§  923,  8th  ed.,  §  844. 

It  is  quite  immaterial  whether  the  communication  be  made  with 
reference  to  any  pending  or  contemplated  litigation.  If  it  be  with 
reference  to  the  matters  which  fall  within  the  ordinary  scope  of  pro- 
fessional employment,  the  legal  adviser  cannot  disclose  it. — Tayl., 
§  913,  8th  ed ,  §  834.    Qreenongh  v.  Oaskell,  1  M.  &  K.,  98,  at  p.  103. 

Mere  matters  of  observation,  unconnected  with    professional    * 
advice,  are  not  protected.    Thus,  an  attorney  may  be  asked  as  to 
his  client's  handwriting,  even  though  his  knowledge  of  it  was  gained 
in  the  course  of  his  professional  employment,  or  as  to  his  identity, 
these  being  matters  of  independent  observation. 

The  rule,  laid  down  in  the  section,  applies,  according  to  the   < 
English  cases,  even  though  the  attorney  be  a  co-defendant.   Hamil- 
ton v.  Nott,  L.  R.,  16  Eq.,  112 ;  but,  except  as  thus  restricted,  an 
attorney  is  a  competent  witness  either  for  or  against  his  client. — 
Best,  §  184. 

When  two  parties  employ  a  common  solicitor,— the  protection 
extends  only  to  such  communications  as  are  made  by  each  to  the 
solicitor  in  the  character  of  his  own  solicitor,  not  to  those  made  to 
him  as  solicitor  for  the  other  party :  e.g.,  A  and  B  employ  C  as 
common  solicitor  to  transact  a  sale.  A,  the  purchaser,  asks  C  to 
get  the  payment  of  the  purchase-money  postponed ;  this  communi- 
cation is  not  protected,  because  it  was  made  to  C,  not  in  his  capa- 
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city  of  A's  own  solioitor,  but  of  B'a:  Perry  v.  Bmiih,  9M.&W, 
681. 

An  admission  made  by  a  defendant,  in  the  presence  of  the  plain- 
tiff, to  a  person  who  was  acting  as  attorney  for  both,  was  held  not 
to  be  protected  under  Section  126,  inasmuch  as  (1)  being  made  is 
presence  of  the  plaintiff,  it  could  not  be  regarded  as  confidential; 
and,  secondly,  because  it  was  not  made  exclusively  to  the  attorney 
of  the  defendant  but  also  to  the  attorney  of  the  plaintiff.  Mmon 
Haji  v.  Moloi  Abdul  Kaeim,  I.  L.  B.,  3  Bom.,  91. 

No  hostile  inference  should  be  drawn  from  a  refusal  to  leti 
legal  adviser  disclose  confidential  communications-— In  Wentwor* 
v.  Lloyd,  10  Jut.,  N.  8.,  961,  Lord  Chelmsford  distinguished  m<k 
cases  from  those  in  which  evidence  is  improperly  kept  out  of  the 
Way,  and  in  which,  accordingly,  the  presumption  is  against  the 
wrongdoer ;  and  quoted  with  approbation  the  following  remarks 
of  Lord  Brougham  in  Bolton  v.  The  Corporation  of  Liverpool,  1  My. 
&  K.,  94.  "  If  such  communications  were  not  protected,  no  nun 
would  dare  to  consult  a  professional  adviser  with  a  view  to  his 
defence  or  to  the  enforcement  of  his  rights,  and  no  man  could 
safely  come  into  a  Court,  either  to  obtain  redress  or  to  defend  him- 
self. The  exclusion  of  such  evidence  is  for  the  general  interest  of 
the  community ;  and,  therefore,  to  say  that,  when  a  party  refuses 
to  permit  professional  confidence  to  be  broken,  everything  must  be 
taken  most  strongly  against  him,  what  is  it  but  to  deny  him  the 
protection,  which,  for  public  purposes,  the  law  affords  him,  and 
utterly  to  take  away  a  privilege,  which  can  thus  only  be  asserted 
to  his  prejudice  P  " 

(2)  Communication  made  in  furtherance  of  an  illegal  pur*  # 
pose.'— So,  where  a  party,  having  possessed  himself  of  the  title- 
deeds  of  a  deceased  person,  placed  a  forged  Will  of  the  deceased 
amongst  them,  and  then  sent  the  whole  to  his  attorney,  ostensibly 
for  the  purpose  of  asking  his  advice  upon  them,  but  really,  as  it 
seemed,  that  the  attorney  might  find  the  Will  and  act  upon  it,  the 
English  Judges  unanimously  held  that  the  attorney  was  bound  to 
produce  the  Will  on  the  trial  of  his  client  for  forgery.  Under  the 
present  Act  such  a  communication  would  fall  within  proviso  (1). 
The  proviso  is  no  real  exception  to  the  rule,  because,  as  was  pointed 
out  in  Follett  v.  Jeffreys,  3  Sim.,  N.  S.,  17,  it  is  no  part  of  the  pro- 
fessional business  of  any  class  of  lawyer  to  further  the  commission 
of  a  fraud. 

In  England  it  appears  that  the  legal  adviser  cannot  be  asked 
whether  the  communication  between  him  and  his  client  was  for  an 
illegal  purpose,  but  that  it  must  be  shown  by  independent  evidence 
that  there  was  a  criminal  intention.— Tayl.,  §  912,  8th  e<L,  §888. 
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In  R.  v.  Cox  and  Railton,  C.  C.  B.,  14  Q.  B.  D.,  153,  ten  Judges 
considered  the  point  and  upheld  a  conviction  in  which  evidence  of 
a  conversation  between  a  client  and  attorney,  in  itself  indicative 
of  an  intention  to  commit  a  fraud,  was  admitted,  though  there  was 
no  independent  evidence  of  a  fraudulent  intention.  Sections  132 
and  165  make  it  clear  that  under  the  present  Act  such  a  question 
may  be  put. 

(3)  Privilege  is  strictly  confined  to  professional  communica- 
tions.—The  protection  afforded  by  this  section  and  Section  129  will 
be  limited  strictly  to  professional  communications.  "  It  may  be 
laid  down  generally,  in  the  language  of  Lord  Cranworth,  '  that 
there  is  no  protection  as  to  letters  between  parties  themselves,  or 
from  a  stranger  to  a  party,  merely  because  such  letters  may  have 
been  written  in  order  to  enable  the  person,  to  whom  they  were 
addressed,  to  communicate  them  in  professional  confidence  to  his 
solicitor.'"—  Tayl,  §  921,  8th  ed.,  §  842. 

And  "  so,  if  an  attorney,  by  the  direction  of  his  client,  makes  a 
proposal  to  the  opposite  party,  he  may  be  compelled  to  disclose 
what  he  stated  to  that  party,  though  he  cannot  divulge  what  his 
client  had  communicated  to  him."— Tayl,  §  932,  8th  ed.,  §  854. 

So  also  an  attorney  can  be  compelled  to  discover  to  whom  he 
parted  with  his  client's  title-deeds,  and  in  whose  possession  they 
are.  So,  for  the  purpose  of  letting  in  secondary  evidence  of  the 
contents  of  a  document,  an  attorney  will  be  bound  to  answer 
whether  it  is  in  his  possession,  or  elsewhere  in  Court,  even  though 
he  may  have  obtained  it  from  his  client  in  the  course  of  communi- 
cation with  reference  to  the  cause.  And,  if  an  attorney  attests  an 
instrument,  which  his  client  executes,  he  may  be  compelled  to 
prove  the  execution. 

It  is  to  be  noted  that  neither  this  section  nor  Section  131  have 
the  effect  of  prohibiting  a  barrister  or  other  professional  person 
from  producing  a  document  entrusted  to  his  charge  by  a  client, 
though  Section  131  justifies  his  refusal  to  do  so.  The  production 
of  such  a  document  would,  however,  be  so  wholly  at  variance  with 
the  spirit  of  Sections  126, 130,  and  131,  that  it  would,  probably,  not 
be  allowed  by  the  Court  unless  with  the  client's  consent. 

Communications  made  to  priests  or  doctors.— There  is  no  re- 
ference in  the  Evidence  Act  to  confidential  communications  with 
priests,  clergymen  and  doctors;  and  it  is  doubtful  whether,  in 
such  cases,  the  Court  could,  under  Section  23,  infer  an  agreement 
between  the  parties  that  evidence  should  not  be  given.  The  ques- 
tion as  to  the  obligation  of  priests  to  disclose  confessions  made 
to  them  professionally  has  never,  Sir  J.  Stephen  says,  been  solemnly 
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Section  126 
to  apply  to  in- 
terpreters, Ac. 


Privilege  not 
waived  by  vo- 
lunteering 
evidence. 


decided  in  England ;  the  argument  in  favor  of  such  confessions 
being  protected  is  that  the  privilege  must  have  existed  at  the  time 
when  the  Roman  Catholic  Religion  was  established  by  law  and 
has  never  been  taken  away.  Sir  J.  Stephen,  however,  considers 
that  the  English  Law  of  Evidence  has  grown  up  subsequent  to  the 
reformation,  and  at  a  time  when  little  favor  was  likely  to  be  shown 
to  auricular  confession.  Several  English  Judges  have  considered 
that  evidence  of  such  confessions  ought  not  to  be  given.  Sieph.  Dig* 
Note  XLIV. 

127-  The  provisions  of  Section  126  shall  apply 
to  interpreters,  and  the  clerks  or  servants  of  barrio 
ters,  pleaders,  attorneys  and  vakils. 

JSTotO. 

Privilege  extends  to  interpreters  and  lawyers'  clerks.— The 

provisions  of  Section  126  do  not  extend  to  agents,  other  than  of  the 
classes  referred  to  in  the  section,  sent  out  by  a  party  to  collect 
information  for  the  purposes  of  the  suit,  although  the  intention, 
may  have  been  to  put  the  information  so  collected  before  a  solicitor. 
"  There  is  no  protection,"  said  Lord  Cranworth, "  as  to  letters  pass- 
ing between  parties  themselves,  or  from  a  stranger  to  a  party, 
merely  because  such  letters  may  have  been  written,  in  order  to 
enable  the  person  to  whom  they  are  sent  to  communicate  them,  in 
professional  confidence,  to  his  solicitor."  Goodall  v.  Little,  1  Sim. 
N.  8.,  155. 

Under  the  present  section  the  test  would  be  whether  the  person 
in  question  was  the  clerk  or  servant  of  a  barrister,  pleader,  attorney 
or  vakil,  or  the  clerk  or  servant  of  the  party  :  in  the  latter  case  the 
section  would  not  extend  to  him. 

The  protection  was  held,  under  the  corresponding  provision  of 
Act  II  of  1855  not  to  extend  to  Mooktyars.  B.  v.  Chandrakunk 
1  B.  L.  R,  A.  C,  8. 

128«  If  a°y  party  to  a  suit  gives  evidence  therein 
at  his  own  instance  or  otherwise,  he  shall  not  be 
deemed  to  have  consented  thereby  to  such  disclosure 
as  is  mentioned  in  Section  126 ;  and  if  auy  party 
to  a  suit  or  proceeding  calls  auy  such  barrister, 
pleader,  attorney  or  vakil  as  a  witness,  he  shall  be 
deemed  to  have  consented  to  such  disclosure  only  if 
he  questions  such  barrister,  pleader,  attorney,  or 
vakil  on  matters  which,  but  for  such  question,  bo 
would  not  be  at  liberty  to  disclose. 
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Privilege  not  waived  by  party  volunteering  evidence.— By  the 
old  law,  a  party,  who  gave  evidence  in  a  suit  at  his  own  instance, 
was  deemed  to  have  waived  his  privilege,  and  to  have  consented  to 
disclosure  by  his  professional  adviser  of  any  relevant  matter,  which 
the  professional  adviser  would,  but  for  such  privilege,  be  bound  to 
disclose.  Under  the  present  Act  the  mere  fact  of  the  party's 
giving  evidence  himself  does  not  imply  such  consent :  and  if  he  calls 
the  barrister,  &c.,  as  a  witness  and  questions  him,  he  is  deemed  to 
consent  to  disclosure  by  the  barrister,  &c  only  if  he  questions 
him  on  matters  which,  but  for  such  question,  he  would  be  bound 
not  to  disclose :  and  by  giving  evidence  he  does  not  expose  himself 
to  be  questioned  about  professional  communications  except  so  far 
as  is  necessary  to  explain  his  evidence. 

The  word  "  Pleader  "  was  added  by  Act  XV11I  of  1872. 

129*  No  one  shall  be  compelled  to  disclose  to  Confidential 
the  Court  any  confidential  communication  which  Son^?th^gai 
has  taken  place  between  him  and  his  legal  profes- 
sional adviser,  unless  he  offers  himself  as  a  witness, 
in  which  case  he  may  be  compelled  to  disclose  any 
such  communications  as  may  appear  to  the  Court 
necessary  to  be  known  in  order  to  explain  any 
evidence  which  he  has  given,  but  no  others. 

Not©. 
Confidential  communications  when  privileged.— Under  the  old 
law,  Act  II  of  1855,  Section  22,  a  party  to  a  suit,  who  offered  himself 
as  witness,  was  bound  to  produce  any  confidential  writing  or 
correspondence  that  had  passed  between  himself  and  his  legal 
professional  adviser.  The  reason  for  this  rule  is  not  very  apparent ; 
and  the  present  section  abrogates  it  so  far  that  such  correspondence 
need  be  produced  only  if  it  is  necessary  to  explain  the  witness' 
evidence. 

It  will  be  observed  that  the  doubts  which  were  at  one  time  felt  in 
the  English  Courts  as  to  whether  the  protection  extends  to  com- 
munications made  by  a  client  to  his  solicitor  before  any  dispute 
has  arisen,  cannot  arise  under  this  section.— Tayl,  §  924,  8th  ed., 
§  845.  The  English  Law  at  present  is  now  identical  with  the  rule 
here  laid  down.    Menet  v.  Morgan,  L.  R.,  8  0.  A.,  361. 

Sections  126  to  129  refer  to  communications  between  clients  and 
their  legal  advisers  alone.  There  are  cases,  however,  in, which 
information  and  opinions  are  obtained  with  a  view  to  litigation,  for 
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which  no  provision  appears  to  be  made  in  the  Act.  In  inch  cases  a 
distinction  is  made  by  the  English  Courts  between  reports  mads  is 
the  course  and  as  part  of  the  duty  of  an  agent  or  servant,  and  those 
made  confidentially  and  for  the  purpose  of  litigation  alone.  In 
Wpolley  y.  North  London  Ry.  Co.,  L.  B.,  4  0.  P.,  602,  the  subject  of 
inspection  of  reports  or  documents,  furnished  by  agents  or  servants, 
was  fully  considered,  and  the  Court  of  Common  Pleas  held  tint, 
where  such  reports  are  made  confidentially  and  for  the  purpose  of 
litigation  they  are  privileged.  Brett,  J.,  laid  down  the  following 
rules,  (pages  613,  614,)  "  Any  report  or  communication  by  an  agent 
or  servant  to  his  master  or  principal,  which  is  made  for  the  purpose 
of  assisting  him  to  establish  his  claim  or  defence  in  an  existing 
litigation,  is  privileged,  and  will  not  be  ordered  to  be  produced: 
but,  if  the  report  or  communication  is  made  in  the  ordinary  course 
of  the  duty  of  the  agent  or  servant,  whether  before  or  after  the 
commencement  of  the  litigation,  it  is  not  privileged,  and  must  be 
produced.  The  time  at  which  the  communication  is  made  is  not 
the  material  matter,  nor  whether  it  is  confidential,  nor  whether  it 
contains  facts  or  opinions.  The  question  is  whether  it  is  made  in  I 
the  ordinary  course  of  the  duty  of  the  servant  or  agent,  or  for  thel 
instruction  of  the  master  or  principal  as  to  whether  he  should I 
maintain  or  resist  litigation."  See  also  Couey  v.  London  and  Brigh- 
ton, &o.  Ry.  Oo.t  L.  B.,  5  C.  P.,  146,  followed  in  Skinner  v.  The  Great 
Northern  Ry.  Oo.9  L.  B.,  9  Ex.,  298;  Mahony  v.  Widow's  Life  Aaur- 
ance  Fund,  L.  B,  6  C.  P.,  252;  and  ITOorquodaU  v.  Bell,  L.  B, 
1  C.  P.  Div.,  471 ;  Baber  v.  London  and  South  Western  By.  Oo.,  L.B, 
3  Q.  B.,  91.  In  njuurtered  Bank  of  India  v.  fiyA,  4  B.  &  S.,  73; 
32  L  .J.  (Q.  B.),  300,  Cockburn,  0.  J.,  said  u  If  a  man; writes  a  private 
letter  to  an  agent  or  friend  asking  him  to  obtain  information  for 
him  on  a  matter  as  to  which  he  is  about  to  engage  or  has  engaged 
in  litigation,  I  doubt  whether  a  discovery  or  inspection  of  the 
answer  to  that  letter  would  be  ordered  by  any  of  the  learned  Judges 
in  equity  to  whose  decisions  reference  has  been  made ;  and  I  will 
not  be  a  party  to  establishing  such  a  precedent."  In  Rom  v.  Oibbt, 
L.  B.,  8  Eq.,  522,  524;  39  L.  J.  (Ch.)  63,  Stuart,  V.  C,  pointed  out 
that  "  the  privilege  which  exempts  a  communication  from  produc- 
tion is  the  privilege  of  the  client,  and  not  of  the  solicitor;  and 
communications,  relating  to  the  subject-matter  of  the  suit,  and 
furnished  with  a  view  to  litigation,  are  as  much  protected  upon 
principle  when  made  by  a  lay  agent  to  a  litigant  as  they  are  when 
made  by  a  solicitor.  I  account  for  the  frequent  reference  to  the 
solicitor  in  the  authorities,  to  his  being  treated  as  the  person  who 
conducts  the  litigation  ;•  but  in  reality,  it  is  the  plaintiff  who  con- 
ducts the  litigation,  though  he  conducts  it  through  his  solicitor* 
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In  Fenner  v.  London  &  8.  E.  Railway  Company,  L.  B.,  7  Q.  B.,  767, 
Lord  Blackburn  laid  down  the  rule  that  communications  made 
with  a  person,  who,  though  not  the  solicitor,  might  be  regarded  as 
the  solicitors'  deputy  were  privileged.  "  The  principle,  I  think,  to 
"  be  derived  from  all  the  cases  is  that,  where  it  appears  that  the 
"  documents  are  substantially  rough  notes  for  the  case  to  be  laid 
"  before  the  legal  adviser,  or  to  supply  the  proof  to  be  inserted  in 
"  the  brief,  the  discretion  of  the  Court  should,  as  a  general  rule,  be 
"  to  refuse  the  inspection."  The  Court  of  Exchequer,  however,  in 
Skinner  v.  The  Great  Northern  Railway  Company  declined  to  be 
guided  by  the  rule  laid  down  by  the  Queen  s  Bench  in  Fenner  v. 
London  and  8,  E.  B.,  and  preferred  the  view  taken  in  Oossey  v.  Lon- 
don and  Brighton  Company,  L.  B,  5  C.  P.,  146,  when  the  Judges 
held  that  "  documents,  procured  for  the  purpose  of  assisting  a  party 
in  impending  litigation,  are  privileged  from  production,  and  relied 
upon  the  language  of  Stuart,  V.  C.  in  Boss  v.  Gibba.  The  point 
may  now  be  considered  as  governed  by  the  decision  in  £u$tro8  v.  „ 
White,  L.  B.,  1  Q.  B.  D.,  423.  In  that  case  it  was  held  that  corres- 
pondence between  the  plaintiff  and  his  agent  and  andther  firm, 
which  the  defendant  claimed  to  see  as  "  material  to  his  defence," 
was  not  privileged,  inasmuch  as  it  did  not  come  within  the  rule  of 
privilege  applying  to  professional  confidence,  which  only  applied 
to  inquiries  instituted  by  or  under  the  direction  of  professional 
advisers.  Jessel,  M.  B.,  observed  that,  in  order  to  be  privileged, 
the  communication,  if  it  does  not  come  from  the  solicitor  direct, 
must  be  information  sent  at  his  instance  by  an  agent  employed  by 
him  or  by  the  client  on  his  recommendation. 

The  Civil  Procedure  Code,  1882,  Section  133,  allows  a  party  to 
apply  for  inspection  of  documents,  and  Section  134  requires  such  an 
application,  except  in  the  case  of  documents  referred  to  in  the  plaint* 
written  statement  or  affidavit  of  the  other  party  or  disclosed  in  his 
affidavit  of  documents,  to  be  grounded  on  showing  (1)  of  what  docu- 
ments inspection  is  sought,  (2)  that  the  party  applying  is  entitled  to 
inspect  them,  and  (3)  that  they  are  in  the  possession  or  power  of 
the  party  against  whom  the  application  is  made.  The  term  "  to  the 
production  of  which  he  is  entitled  "  is  used  in  Section  50  of  the 
Common  Law  Procedure  Act,  1854,  and  Montague  Smith,  J.,  pointed 
out  in  Woolley  v.  North  London  Ry.  Co.,  L.  B,  4  C.  P.,  602,  at  p.  612, 
"  the  words  are,  to  the  production  of  which  he  is  entitled ;  that  must 
mean  entitled  in  equity."  A  communication  between  master  and 
servant  or  principal  and  agent,  coming  within  the  limitations  men- 
tioned in  the  above  cases,  is,  therefore,  privileged.  If  it  be  in 
writing  and  that  writing  be  referred  to  in  the  plaint,  written  state- 
ment or  affidavit  of  a  party  to  the  suit,  Section  134  of  the  Civil 
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Procedure  Code  will  apply.  In  all  otker  omn  the  partf  appljkg 
for  an  inspection  most  prove  that  he  is  entitled  thereto  a*4  the 
Court  will  have  to  consider  whether  the  communication  is  privileged 
or  not.  It  most  be  remembered  that  many  such  oommnninatioi 
may  fall  within  the  protection  afforded  by  Section  23. 

In  Munches$aw  Betori  v.  The  New  Dh*rum*ey  Spinning  and  Wav- 
ing Company,  I.  L.  R.,  4  Bom.,  580,  it  was  urged  that,  thougfe  a 
client  could  not,  under  this  section,  be  compelled  to  dieeloee  to  ik 
Court  a,  case,  submitted  by  him  to  his  counsel  for  opinion,  yet  thtt 
the  other  party  was  entitled  to  demand  inspection  of  it  under 
Section  130  of  the  Civ.  Proc.  Code,  1882 :  West,  J.f  however,  htf 
that  this  could  not  be  done,  and  in  his  judgment  traced  the  conn 
of  English  decisions  on  privileged  communications. 

S^toS?  130-     No  witness  who  is  not  a  party  to  a  suit 

titie-deeds.  shall  be  compelled  to  produce  his  title-deeds  to  any 
property,  or  any  document  in  virtue  of  which  be 
holds  any  property  as  pledgee  or  mortgagee,  or  any 
document  the  production  of  which  might  tend  to 
criminate  him,  unless  he  has  agreed  in  writing  to 
produce  them  with  the  person  seeking  the  produc- 
tion of  such  deeds  or  some  person  through  whom  he 
claims. 

3SToto 
Witness  not  generally  compellable  to  produce  his  title-deeds  r- 
The  rule  laid  down  in  this  section  as  to  the  production  of  docu- 
ments corresponds  with  the  English  law:  Best,  §  216.  That  laid 
down  in  Section  132,  with  regard  to  answering  questions,  as  will  be 
seen  under  that  section,  differs.  The  English  rule  as  to  documents  * 
is,  however,  more  extensive  than  the  Indian,  inasmuch  as  tf 
exempts  a  witness  from  producing  a  document  which  might  sub- 
ject him  to  penalty  or  forfeiture,  which  this  section  apparently 
does  not.  But  neither  according  to  English  nor  Indian  law  will, 
the  mere  fact  that  the  production  of  the  document  may  render  the 
witness  liable  to  a  civil  action  justify  a  refusal  to  produce  a  docu- 
ment.   Doe  d.  Bowcliffe  v.  Lord  Egremont,  2  M.  &  Bob.,  386. 

Unless  he  is  a  party  to  the  suit. — Witnesses  who  are  parties  to  the 
suit  do  not  fall  within  the  protection  afforded  by  this  section. 

Where  a  witness  is  not  compellable  to  produce  his  title-deeds 
he  cannot  be  compelled  to  answer  questions  as  to  their  contents 
— This  is  the  rule  of  English  law.    u  It  would  be  perfectly  illusory* 
observed  Alderson,  B,  "  for  the  law  to  say  that  a  party  is  justified 
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in  not  producing  a  deed,  but  that  he  is  compellable  to  give  parol 
evidence  of  its  contents ;  that  would  give  him,  or  rather  his  client 
through  him,  merely  an  illusory  protection,  if  he  happens  to  know 
the  contents  of  the  deed,  and  would  be  only  a  roundabout  way  of 
getting  from  every  man  an  opportunity  of  knowing  the  defects 
there  may  be  in  the  deeds  and  titles  of  his  estate."  Denies  vv 
Waters,  9  M.  &  W.,  606,  612. 

Discovery  and  inspection  of  criminating  documents— As  to  the 
law  applied  by  the  English  Common  Law  Courts  in  cases  where 
inspection  is  sought  of  a  document,  the  production  of  which  might 
expose  the  party  producing  it  to  criminal  proceedings,  see  Hill  v. 
Campbell,  L.  R.,  10  C.  P.,  222.  The  question  in  that  case  turned  on 
the  language  pf  the  English  Criminal  Law  Procedure  Acts,  and  on 
whether  a  Court  of  Equity  would  grant  discovery  in  a  case  in 
which  the  matter  discovered  would  be  material  for  a  criminal 
indictment.  Coleridge,  C.  J.,  after  contrasting  the  statements  of 
Mr.  Hare  and  Mr.  Justice  Storey  as  to  the  results  of  the  rulings  on 
the  point,  and  expressing  his  concurrence  with  the  latter,  observed 
(page  248)  "  There  is,  however,  no  case,  as  far  as  I  have  been  able 
to  ascertain,  in  which  a  defendant  in  equity  has  ever  been  himself 
compelled  to  answer  as  to  matters  which  might  expose  him  to  an 
indictment  for  libel ;  and  the  cases  I  have  cited  are  strong  autho- 
rities to  show  that  a  Court  of  Equity  would  not  compel  him-" 

By  the  Civil  Procedure  Code,  1882,  the  witness  should,  however, 
bring  the  document  to  Court,  and  the  Judge  will  decide  on  the 
objection  to  its  production.    See  Section  162. 

Attorney's  lien. — As  to  the  lien  of  Attorneys  and  others  on  their 
client's  papers,  see  Contract  Act,  1872,  Sections  171  and  221.  The 
lien  is  general,  In  re  Broomhead^  5  D.  A  L.,  52,  unless  confined  by 
agreement  to  the  special  purpose  for  which  they  were  delivered. 
Ex  parte  Sterling,  16  Yes.,  258.  It  is  not  confined  to  papers,  Fris- 
%oeU  v.  King,  15  Sim.,  191.  An  Attorney  is  not  bound  to  produce 
papers  on  which  he  has  a  lien.  See  Lush's  Practice,  3rd  ed.,  p.  835. 
The  lien  would  seem  to  attach  to  copies  of  letters  written  for  and 
on  behalf  of  the  client  by  the  Attorney.  "  He  is  bound  in  all  cases 
to  produce  the  papers  for  the  benefit  of  a  third  party,  or  to  allow 
inspection,  if  the  client  would  be  so  bound,  but  in  the  former 
case  he  must  be  called  upon  by  a  sub.  due.  tec,  and  not  by  a  rule." 
Lush,  335,  336. 

As  to  lien  as  an  excuse  for  non-production,  "a  witness," says 
Mr.  Taylor,  "will  not  be  allowed  to  resist  a  sub.  due.  tecum  on 
the  ground  of  any  lien  he  may  have  on  the  document  called  for  as. 
evidence,  unless  the  party  requiring  the  production  be  himself 
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the  person  against  whom  the  data  of  lien  ia  made.— TagL,  §  45& 

8th  ed,  §  458. 

131*  No  one  shall  be  compelled  to  produce  docu- 
ments in  bis  possessiou,  which  any  other  person 
would  be  entitled  to  refuse  to  produce  if  they  were 
in  his  possession,  unless  such  last-mentioned  person 
consents  to  their  production. 

ISXot©. 
By  Section  65,  secondary  evidence  can  be  given  when  a  doc* 
ment  is  in  the  custody  of  a  person  who  is  legally  bound  to  produce* 
and  who  refuses  to  da  In  the  case,  therefore,  of  a  document  pro- 
tected under  this  or  the  preceding  section,  secondary  evidence  of 
its  contents  could  not  be  given. 

132*  A  witness  shallnotbe  excused  from  answer 
ing  any  question  as  to  any  matter  relevant  to  the 
matter  in  issue  in  any  suit  or  in  any  civil  or  crimi- 
nal proceeding,  upon  the  ground  that  the  answer  to 
such  question  will  criminate,  or  may  tend,  directly  or 
indirectly,  to  criminate  such  witness,  or  that  it  will 
expose,  or  tend,  directly  or  indirectly,  to  expose  such 
witness  to  penalty  or  forfeiture  of  any  kind  : 

Provided  that  no  such  answer,  which  a  witness 
shall  be  compelled  to  give,  shall  subject  him  to  any 
arrest  or  prosecution,  or  be  proved  against  him  in 
any  criminal  proceeding,  except  a  prosecution  for 
giving  false  evidence  by  such  answer. 

Note. 
English  rule  as  to  criminating  questions.— The  rule  is  otherwise  \ 
in  England.  There  a  witness  need  not  answer  any  question,  the 
answer  to  which  would  have  a  tendency  to  criminate  him.  Under 
this  rule  the  question  has  often  been  discussed  how  far  the  witness' 
statement  of  his  belief  that  the  answer  would  criminate  him  is  con- 
clusive :  it  is  now  laid  down  that  it  is  not  conclusive,  but  that  the 
Court  must  be  satisfied  from  the  circumstances  of  the  case  that 
there  is  a  reasonable  apprehension  of  danger  if  the  answer  were 
given.  No  such  question  can  arise  under  the  present  section,  the 
witness  being  bound  to  give  an  answer  although  its  effect  may  he 
to  criminate  or  expose  him  to  penalty  or  forfeiture.  The  answer  so 
given  cannot,  unless  it  be  false,  be  ground  for  any  subsequent 
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criminal  proceeding :  but  it  might  be  made  use  for  any  purpose  in 
a  Civil  suit. 

The  proviso  to  this  section  does  not  protect  a  witness  who  gives    • 
incriminating  evidence  voluntarily.   It  only  applies  when  he  objects 
to  give  evidence  and  is  compelled  by  the  Court  to  do  so.    Queen- 
Empress  v.  Qatm  flotiki.  I.  L.  R.,  12  Bbm.,  440. 

A  witness  is  not  exempt,  in  England,  from  answering  a  relevant  * 
question  or  producing  a  relevant  document  merely  on  the  ground 
that  the  answer  or  the  document  would  expose  him  to  a  civil  action ; 
Stepk.  Dig.,  §  118.  The  same  rule  would,  a  fortiori,  apply  in  India, 
as  even  the  fact  that  the  answer  may  incriminate  him  is  no  excuse 
for  refusing  to  answer. 

Penalties  for  refuting  to  give  evidence,  and  for  perjury.— As  to 
punishment  for  refusal  to  give  evidence,  see  Indian  Penal  Code, 
Section  179 ;  for  giving  false  evidence,  Section  193,  Indian  Penal 
Code,  and  see  Crim.  Proc.  Code,  Schedule  V,  XXVIII  (11)  4 
(*  Alternative  charges  on  Section  193),"  from  which  it  appears  to  be  ^ 
enough  to  show  contradictory  statements  in  order  to  secure  a  con-  A 
viction.    This  is  otherwise  in  England.— Tayl,  §  962, 8th  ecL,  §  879. 

A  witness  refusing  to  give  evidence  or  produce  a  document  is 
liable  to  a  suit  for  damages  under  Act  XIX  of  1853,  Section  26 :  see 
Appendix  II  and  the  Civil  Procedure  Code,  1882,  Sections  168, 175. 

133-     An  accomplice  shall  be  a  competent  witness  Accomplice, 
against  an  accused  person  ;  and  a  conviction  is  not 
illegal  merely  because  it  proceeds  upon  the  uncorro- 
borated testimony  of  an  accomplice. 

2>Tot©- 

An  accomplice  it  a  competent  witness  against  an  accused.— 
This  section  lays  down  the  law  as  it  has  been  repeatedly  admitted 
to  exist  in  England.  An  accomplice  comes  into  Court  with  a  con- 
fessedly bad  character,  and  deeply  interested  in  the  result  of  the 
case.  Hence  "  the  Court  may  presume  that  an  accomplice  is  un- 
worthy of  credit,  unless  he  is  corroborated  in  material  particulars." 
(Section  114  (b) ).  Necessity,  however,  compels  the  admission  of 
the  testimony  of  accomplices,  since,  if  it  were  excluded,  it  would 
frequently  be  impossible  to  find  evidence  to  convict  the  greatest 
offenders.  Hawk,  P.  C,  6. 2,  c.  46,  t.  94 :  Rostoe,  Criminal  Evidence, 
1  lth  ed.,  pp.  121-122.  The  necessity  which  compels  the  reception  of 
such  testimony  requires  the  rule  here  laid  down,  that  the  testimony, 
when  received,  may  suffice,  even  though  uncorroborated.  The  rule, 
however,  is  one  more  generally  honored  in  the  breach  than  in  the 
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observance.  Prejudice  against  the  admitted  participator  in  a 
crime,  deeply  interested  in  the  result  of  the  trial,  on  the  one 
hand,— and  the  necessity  for  the  general  principle  contained  in 
this  section  and  in  numerous  reported  oases,  on  the  other  hand- 
have  produced  the  anomaly  that,  while  the  principle  is  fully  acknow- 
ledged it  is  almost  invariably  disregarded  in  practice.  The  practice 
of  Judges  in  England  is  to  advue  juries  not  to  convict  upon  the  un- 
corroborated evidence  of  an  accomplice.  A  Jury  cannot  be  directed 
to  acquit  under  such  circumstances,  because  it  cannot  be  said  that 
there  is  no  evidence  before  them. 

A  Judge  will,  therefore,  do  properly  in  charging  a  Jury  in  such  t . 
case,  to  comment  on  the  degree  to  which  the  evidence  is,  in  tie 
particular  case,  trustworthy  or  the  reverse,  to  point  out  the 
danger,  in  ordinary  cases,  of  relying  on  such  testimony.  His 
omission  to  do  so,  may,  if,  in  the  opinion  of  the  Appellate  Court, 
it  has  prejudiced  the  appellant,  amount  to  an  error  of  law  and  be 
ground  for  setting  aside  the  verdict.  R.  v.  Blahi  Bakth,  B.  L.  R., 
Sup.  Vol.  F.  B.,  459.  

Witnesses  who  to  avoid  pecuniary  injury  bribe  officers  of  the  re- 
venue  who  are  themselves  charged  with  bribery  are  "  accomplices." 
Queen- Empress  v.  Magankd,  I.  L.  B.,  14  Bom.,  115 :  see  Queen- 
Empress  v.  (THara,  I.  L.  B.,  17  Cal.,  642. 

Corroboration  of  accomplice— It  has  been  frequently  held  that    . 
the  testimony  of  approvers   should  be  corroborated  as  to  the 
identity  of  the  accused.    Roeeoe,  Crim.  Bv.,  11th  ed.,  p.  123 ;  R»  ▼. 
Budhu  Nanku,  I.  L.  B.,  1  Bom.,  475.   Not  onfy  as  to  persons  spoken 
of  by  an  accomplice  must  there  be  corroborative  evidence,  but,  • 
which  is  more  important  still,  as  to  the  corpus  delicti  there  must  be 
some  primd  facie  evidence  pointing  the  same  way  to  make  the  evi- 
dence of  an  accomplice  satisfactory.    As  has  been  recognized  in 
many  cases,  the  man  who  charges  another  with  the  commission  of 
a  crime,  in  which  he  is  himself  implicated,  requires  corroboration  as 
to  the  particular  person,  but  still  more  as  to  the  existence  itself  of 
any  crime,  or  of  the  particular  crime,  from  the  penalty  for  which  he 
is  made  free  on  the  understanding  that  his  testimony  will  be 
valuable  for  the  prosecution."    R.  v.  Chatur  JBiitifco^MW,  I.  L.  R* 
1  Bom.  476.  Note.  The  evidence  requisite  for  the  corroboration  of  the  * 
testimony  of  an  accomplice  must  proceed  from  an  independent} 
and  trustworthy  source,  and  /previous  statements,  made  by  the! 
accomplice  himself,  though  consistent  with  the  evidence  given  byi.' 
him  at  the  trial,  are  insufficient  for  such  corroboration.  1  The  eect-t 
f ession  of  one  of  the  prisoners  cannot  be  used  to  corroborate  thai 
evidence  of  an  accomplice  against  the  otherB.    Under  Section  W 
such  confession  can  be  taken  into  consideration  against  the  accused^ 
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bat,  as  it  requires  corroboration  itself,  it  does  not  add  to  the  weight 
of  the  testimony  of  the  accomplice.  R.  v.  Mctiapa  bin  Kapand, 
11  Bom.  H.  C.  Rep.,  196.    See  the  notes  to  Sections  30, 114,  and  157. 

It  would,  of  course,  be  only  under  some  special  circumstances 
that  a  conviction  could  be  had  on  the  uncorroborated  testimony 
of  an  accomplice. 

But  such  evidence  must,  like  that  of  any  other  witness,  be  con- 
sidered and  weighed  by  the  Judge,  who  in  doing  so  should  not 
overlook  the  position  in  which  the  witness,  at  the  time  of  giving 
his  evidence,  may  stand,  and  the  motives  which  he  may  have  for 
stating  what  is  false.  If  the  Judge  after  making  due  allowance 
for  these  considerations  and  the  probabilities  of  the  story,  comes 
to  the  conclusion  that  the  evidence  though  uncorroborated  is  true, 
and  the  evidence,  if  believed,  establishes  the  guilt  of  the  prisoner, 
it  is  his  duty  to  convict.  Per  Edge,  C.  J.  Queen- Empress  v.  Qohar' 
dhan,  I.  L.  R.,  9  AIL,  528,  at  p.  555. 

Mr.  Taylor,  §  971, 8th  ed.,  §  891,  mentions  one  class  of  accomplices, 
whose  evidence  does  not,  in  his  opinion,  require  corroboration,  viz., 
persons,  who  have  been  at  one  time  in  communication  with  the 
criminals,  but  have  subsequently  abandoned  the  conspiracy  and 
denounced  it  to  the  public  authorities,  under  whose  directions 
they  continue  to  act  till  the  matter  is  so  far  matured  as  to  ensure 
conviction.  It  may  be  observed,  however,  that  such  persons  are 
not  accomplices,  but  informers  and  spies,  open  to  whatever  infamy 
attaches  to  their  profession ;  and,  in  the  next  place,  that  the  very 
fact  of  the  delay  shows  that  the  prosecution  is  waiting  for  corro- 
borative evidence  and,  presumably,  could  not  hope  for  a  conviction 
without  it. 

As  to  tender  of  pardon  to  an  accomplice,  see  Criminal  Procedure 
Code,  Sections  337—539. 

134-     No  particular  number  of  witnesses  shall,  ^^um** 
in  any  case,  be  required  for  the  proof  of  any  fact. 

Not©. 
Number  of  Witnesses.— According  to  English  law,  a  person  • 
cannot  be  convicted  of  treason,  or  misprision  of  treason,  but  on  the 
testimony  of  two  witnesses,  either  both  to  the  same,  or  one  to 
one  and  another  to  another  overt  act  of  the  same  treason.— Tayl.f 
§  952,  8th  ed.,  869.  This  rule,  however,  does  not  apply  in  cases 
where  the  act  of  high  treason  alleged  consists  in  an  attempt  on  the 
Queen's  life  or  person.  Nor,  in  England,  in  charges  of  perjury  will 
the  uncorroborated  evidence  of  a  single  witness  suffice.— 16.,  §  959, 
8th  ed.)  870.    No  such  rule  applies  under  the  present  law.    The 
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Judge  is  left  unfettered  in  determining,  in  etch  case,  whether  the 
evidence  is  sufficient. 

In  England  there  must,  in  breach  of  promise  of  marriage  cases, 
be  corroboration  of  the  plaintiffs  evidence :  and  in  bastardy  esses 
corroboration  of  the  mother's  evidence. 

Also  under  the  Criminal  Law  Amendment  Act,  48  and  49  Vict 
c.  69,  §  4,  the  evidence  of  a  girl  in  respect  of  whom  the  ofienoe  is 
charged  must  be  corroborated  if  the  girl  is  of  such  an  age  ss  sot 
to  understand  an  oath. 


CHAPTER  X. 
Op  Mi  Examination  op  Witnesses. 

dnCoU^tSd>"        135.     The  order  in  which  witnesses  are  produced 

examination      and  examined  shall  be   regulated  by  the  law  and 

wi      m.     pracfcjCe  for  the  time  being  relatiug  to  Civil  and 

Criminal  procedure  respectively,  and,  in  the  absence 

of  any  such  law,  by  the  discretion  of  the  Court. 

JXTot©. 

Law  as  to  examination  of  witnesses.— See  Chapter  XV  of  the 
Code  of  Civil  Procedure,  1882,  Chapter  XXV  as  to  commission; 
Sections  640 — 1  as  to  persons  exempted  from  appearance :  Section 
647  as  to  power  of  the  High  Court  to  frame  rules  as  to  affidavits 
and  Section  642  as  to  exemption  of  Judicial  Officers  and  parties, 
pleaders,  &c.,  and  witnesses  from  acrest  under  Civil  process  while 
going  to,  attending  or  leaving  Court. 

When  a  deposition,  return  to  a  commission,  or  affidavit  is  used  in 
Court,  as  evidence  of  the  matter  stated  therein,  the  party  again** 
whom  it  is  read  may,  according  to  English  law,  object  to  the  readug 
of  anything  therein  contained  on  any  ground  on  which  he  migfe 
have  objected  to  its  being  stated  by  a  witness,  examined  in  opes 
Court,  except  that  no  one  can  object  to  the  reading  of  an  answer  to 
a  question  asked  on  a  commission  by  his  own  representative.  Stqk 
Dig ,  §  125.  The  Indian  Evidence  Act  does  not  apply  to  affidavits.  < 
According  to  English  law,  when  once  a  witness  has  been  intention- 
ally sworn  or  has  made  the  declaration  necessary  for  giving  eti- 
dence,  the  opposite  party  has  a  right  to  cross-examine :  but  not 
when  a  witness  is  summoned  to  produce  a  document,  or  in  order  to 
be  identified.    Steph.  Dig.,  §  126. 

If  a  witness,  after  being  sworn,  is  shown  to  be  incapable  of  under* 
standing,  the  Judge  should  strike  out  all  his  evidence.  R.  v.  WW* 
fead,L.B.,lC.C.&.,3& 
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As  to  evidence  in  Criminal  Cases,  see  Chapter  XXV  of  the  Code 
of  Criminal  Procedure,  1882 ;  Chapter  XL  as  to  commissions,  and 
XLI  as  to  certain  special  rules  of  evidence. 

136-     When  either  party  proposes  to  give  evi-  J^*6*0^ 
denoe  of  any  fact,  the  Judge  may  ask  the  party  pro-  mobility  of 
posing  to  give  the  evidence  in  what  manner  the  evideooe- 
alleged  fact,  if  proved,  would  be  relevant;  and  the 
Judge  shall  admit  the  evidence  if  he  thinks  that  the 
fact,  if  proved,  would  be  relevant,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which 
evidence  is  admissible  only  upon  proof  of  some  other 
fact,  such  last-mentioned  fact  must  be  proved  before 
evidence  is  given  of  the  fact  first  mentioned,  unless 
the  party  undertakes  to  give  proof  of  such  fact  and 
the  Court  is  satisfied  with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon 
another  alleged  fact  being  first  proved,  the  Judge 
may,  in  his  discretion,  either  permit  evidence  of  the 
first  fact  to  be  given  before  the  second  fact  is  proved, 
or  require  evidence  to  be  given  of  the  second  fact 
before  evidence  is  given  of  the  first  fact, 

IUustratuma. 

(a)  It  is  proposed  to  prove  a  statement  about  a  relevant  fact 
by  a  person  alleged  to  be  dead,  which  statement  is  relevant  under 
Section  32. 

The  fact  that  the  person  is  dead  must  be  proved  by  the  person 
proposing  to  prove  the  statement  before  evidence  is  given  of  the 
statement. 

(6)  It  is  proposed  to  prove  by  a  copy  the  contents  of  a  document 
said  to  be  lost. 

The  fact  that  the  original  is  lost  must  be  proved  by  the  person 
proposing  to  produce  the  copy  before  the  copy  is  produced. 

(o)  A  is  accused  of  receiving  stolen  property  knowing  it  to  have 
been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the  pro- 
perty. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the  pro- 
perty. The  Court  may,  in  its  discretion,  either  require  the  property 
to  be  identified  before  the  denial  of  the  possession  is  proved,  or 
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permit  the  denial  of  the  possession  to  be  proved  before  the  pro- 
perty is  identified. 

(<J)  It  is  proposed  to  prove  a  fact  (A)  which  is  said  to  have  ben 
the  oanse  or  effect  of  a  fact  in  issue.  There  are  several  interne- 
diate  facts  (B,  C  and  D)  which  most  be  shown  to  exist  before  the 
fact  A  can  be  regarded  as  the  cause  or  effect  of  the  fact  in  issue 
The  Court  may  either  permit  A  to  be  proved  before  B,  C  or  D  is 
proved  or  may  require  proof  of  B,  0  and  D  before  permitting  proof 
of  A. 

137*  The  examination  of  a  witness  by  the  part? 
who  calls  him  shall  be  called  his  examination-^- 
chief. 

The  examination  of  a  witness  by  the  adverse  party 
shall  be  called  his  cross-examination. 

The  examination  of  a  witness,  subsequent  to  the 
cross-examination,  by  the  party  who  called  him  shall 
be  called  his  reexamination. 

138*  Witnesses  shall  be  first  examined-in-chief, 
then  (if  the  adverse  party  so  desires)  cross-examined, 
then  (if  the  party  calling  him  so  desires)  re-ex- 
amined. 

The  examination  and  cross-examination  must  re- 
late to  relevant  facts,  but  the  cross-examination 
need  not  be  confined  to  the  facts  to  which  tie 
witness  testified  on  his  examination-in-cbief.(1) 

The  re-examination  shall  be  directed  to  the  expla- 
nation of  matters  referred  to  in  cross-examination ; 
and  if  new  matter  is,  by  permission  of  the  Court, 
introduced  in  re-examination,  the  adverse  party  may 
further  cross-examine  upon  that  matter. 

Not©. 

(1)  Examination  and  cross-examination,-- This  subsection  mna 
be  read  along  with  Sections  ^46. 154, 155  and  153.  which  provide 
for  questions  as  to  certain  matters,  other  than  relevant  facts,  being 
asked. 

In  America  a  witness  can  be  cross-examined  only  as  to  circsm- 
stances  connected  with  his  examination-in-chief.    If  it  is  wished  to 
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examine  him  as  to  other  matters,  the  party  mast  make  him  his  own 
witness  and  use  him  as  a  witness  in  his  own  case.  No  such  restric- 
tion exists  in  England  or  under  the  present  Act. 

139*     A  person  summoned  to  produce  a  docu-  cross-examin- 
ment  does  not  become  a  witness  by  the  mere  fact  e^ed°top^ 
that  he  produces  it,  and  cannot  be  cross-examined  JjJJt*  dowi" 
unless  and  until  he  is  called  as  a  witness. 

osrot©. 
Witness  summoned  to  produce  need  not  attend  personally.— By 
Section  164  of  the  Civil  Procedure  Code,  1882,  a  person,  who  is 
summoned  merely  to  produce  a  document,  is  deemed  to  have  com- 
plied with  the  summons  if  he  cause  such  document  to  be  produced 
instead  of  attending  personally  to  produce  it. 

140*     Witnesses  to  character  may  be  cross-ex-  witnesses  to 
amined  aud  re-examined.  c  ftrao  er* 

141-     Any  question  suggesting  the  answer  which  Leading 

.v  J/*.         .,        .  if6  e  .      .  .  question. 

the  person  puttiug  it  wishes  or  expects  to  receive, 
is  called  a  leading  question. 

142*     Leading  questions  must  not,  if  objected  to  When  they 
by  the  adverse  party,  be  asked  in  an  examination-  asked!10*  ** 
in-chief,  or  in  a  re-examination,  except  with  the 
permission  of  the  Court. 

The  Court  shall  permit  leading  questions  as  to 
matters  which  are  introductory  or  undisputed,  or 
which  have,  in  its  opinion,  been  already  sufficiently 
proved. 

TSJot©.  • 

The  Court  may  also,  under  section  154,  allow  a  witness  to  be 
asked  leading  questions  by  the  party  who  calls  him. 

143*     Leading  questions  may  be  asked  in  cross-  When  they 

examination.  n»ay  be  asked. 

2>Jot©. 
Leading  questions.— According  to  the  American  law,  the  Court 
has  the  power  to  stop  leading  questions  being  put  in  cross-examin- 
ation to  a  witness  who  shows  an  obvious  bias  against  the  party 
who  called  him,  and  in  favor  of  the  cross-examiner. 

40 
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Though  this  power  is  not  conferred  by  the  present  law,  a  Judge 
is,  of  coarse,  at  liberty  to  intimate  that,  under  the  circumstances 
of  the  case,  the  witness  should  be  left  to  tell  his  own  story,  and,  if 
this  intimation  is  not  complied  with,  to  take  it  into  account  in 
estimating  the  value  of  the  evidence.  The  right  to  ask  leading 
questions  does  not  mean  that  an  advocate  is,  in  cross-examination, 
to  put  into  a  witness'  mouth  the  very  words  which  he  is  to  echo 
back:  nor  ought  he  to  assume  as  proved  facts  which  have  not 
been  proved,  or  evidence  given  which  has  not  been  given.  JJ.  v. 
Hardy,  U  Howell  State  Trials,  755.— Tayl9  §  1431, 8th  ed.,  §  128& 

EfidencsMto  \4A.  Any  witness  may  be  asked,  whilst  under 
writing.  °  examination,  whether  any  contract,  grant  or  other 
disposition  of  property,  as  to  which  he  is  giving 
evidence,  was  not  contained  in  a  document,  and  if 
he  says  that  it  was,  or  if  he  is  about  to  make  any 
statement  as  to  the  contents  of  any  document,  which, 
in  the  opinion  of  the  Court,  ought  to  be  produced, 
the  adverse  party  may  object  to  such  evidence  being 
given  until  such  document  is  produced,  or  until  facts 
have  been  proved  which  entitle  the  party  who  called 
the  witness  to  give  secondary  evidence  of  it. 

Explanation. — A  witness  may  give  oral  evidence 
of  statements  made  by  other  persons  about  the  con- 
tents  of  documents  if  such  statements  are  in  them- 
selves relevant  facts. 

Illustration. 
The  question  is,  whether  A  assaulted  B. 

C  deposes  that  he  heard  A  say  to  D— *  B  wrote  a  letter  accusing 
•  me  of  theft,  and  I  will  be  revenged  on  him.'    This  statement  is 

relevant,  as  showing  A's  motive  for  the  assault,  and  evidence  may 
be  given  of  it,  though  no  other  evidence  is  given  about  the  letter. 

ISToto- 
Evidence  as  to  matters  in  writing.— This  section  merely  points 
out  the  manner  in  which  the  provisions  of  Sections  91  and  92, 
as  to  the  exclusion  of  oral  by  documentary  evidence,  may  be  en* 
forced  by  the  parties  to  the  suit.  "  Documents  which  in  the  opinion 
of  the  Court  ought  to  be  produced"  would,  of  course,  include  the 
cases  referred  to  in  Section  91,  where  the  law  requires  a  matter  to 
be  reduced  to  the  form  of  a  document, 
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145.     A  witness  may  be  cross-examined  as  to  S^^EJ"11" 
previous   statements   made  by  him   in  writing  or  previous  date- 
reduced  into  writing  and  relevant  to  matters  in  £j£   mwnfc- 
question  without  such  writing  being  shown  to  him, 
or  being  proved ;    but  if  it  is  intended  to  contradict 
Liin  by  the  writing,  his  attention  must,  before  the 
writing  can  be  proved,  be  called  to  those  parts  of  it 
which  are  to  be  used  for  the  purpose  of  contradict- 
ing him. 

ISTotO. 

Cross-examination  as  to  previous  statements  in  writing.— The 
present  section  corresponds  with  the  English  law  (Common  Law 
Procedure  Act,  1854,  Section  24),  which  superseded  the  common  law 
rule  to  the  contrary  effect. 

It  is  often  important  that,  when  a  witness  is  under  cross-examin- 
ation as  to  his  previous  statements,  the  fact  of  their  having  been 
reduced  to  writing  should  be  concealed  from  him.  It  is  only 
reasonable,  however,  that  when  he  has  given  his  answer,  he  should, 
before  the  document,  which  is  to  be  used  for  the  purpose  of  con- 
tradicting him,  is  proved,  be  allowed  to  see  it  and  have  the  chance 
of  correcting  himself.  Questions  under  this  section  may,  with 
the  permission  of  the  Court,  be  asked  of  the  witness  by  the  party 
who  called  him :  Section  154. 

It  must  be  remembered  that  the  rule  here  laid  down  applies 
only  if  the  previous  statement  in  question  was  relevant  to  the 
matter  in  question. 

In  Muncherihaw  Bezonji  v.  New  Dhurwmev  Spinning  Company.  %/ 
I.  L.  R.,  4  Bom.,  577,  it  was  held  that,  where  A  had  been  employed 
by  B,  at  intervals  of  a  week  or  fortnight,  to  write  up  B's  account 
books,  on  information  or  loose  memoranda,  supplied  by  B,  the 
entries  so  made  by  A  could  not  be  used,  under  this  section,  to 
contradict  A,  inasmuch  as  the  statements  were  not  really  A's  but 
B's,  by  whose  instructions  they  were  written. 

As  to  contradictions  of  this  and  every  other  class,  the  following 
caution,  quoted  from  the  observations  of  the  Punjab  Government 
on  the  Criminal  Beport  for  1871,  is  worthy  of  attention. 

"The  contradictions  and  transparent  falsehoods  of  witnesses  often 
carry  more  weight  with  English  Judges  than  is  reconcileable  with 
equity  and  a  knowledge  of  the  character  of  the  people.  A  case 
may  be  in  the  main  true,  and  would  win  on  its  merits  alone,  but 
an  ignorant  witness,  doubtful  of  the  procedure  of  the  Courts,  and 
anxious  to  make  his  story  fit  the  opinion  which  he  perceives  the 
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Judge  has  formed,  embellishes  it  with  imaginary  incidents*  which 
are  dissipated  under  cross-examination,  or  contradicted  by  other 
witnesses,  and  the  case  is  dismissed,  the  Judge  believing,  what  is 
by  no  means  necessarily  correct,  that  a  story  must  be  false  which 
the  witnesses  seek  to  establish  with  the  assistance  of  falsehood. 
It  is  rather  by  a  patient  study  of  the  character  of  the  people  and 
an  intimate  acquaintance  with  their  habits  and  modes  of  thought, 
than  by  the  application  of  general  principles  of  evidence,  that  a 
Magistrate  can  hope  to  discriminate  between  truth  and  falsehood 
in  an  Indian  Law  Court." 

Qowtionfiaw-       \4B-     When  a  witness  is  cross-examined,  be  may, 
examination,     in   addition  to  the  questions  hereinbefore  referred 
to,  be  asked  any  questions  which  tend 

(1)  to  test  his  veracity ; 

(2)  to  discover  who  he  is  and  what  is  bis  position 
in  life,  or 

(3)  to  shake  his  credit,  by  injuring  his  character, 
although  the  answer  to  such  questions  might  tend 
directly  or  indirectly  to  criminate  him,  or  might 
expose  or  tend  directly  or  iudirectly  to  expose  him 
to  a  penalty  or  forfeiture. 

Not©. 

Questions  lawful  in  croBs-exmination.— This  does  not  mean 
that  a  witness  may  be  asked  questions  on  irrelevant  topics  for  the 
mere  purpose  of  contradicting  him  or  of  proving  contradictory 
statements.  For,  unless  they  come  within  the  Exceptions  men- 
tioned in  Section  153,  his  answers  to  questions  tending  to  shake 
his  credit  cannot  be  contradicted ;  nor  by  Section  155,  can  former 
contradictory  statements  be  proved,  unless  that  part  of  the  witness* 
evidence,  which  they  contradict,  was  itself  liable  to  be  contradicted. 

"  The  laws  of  evidence  on  this  subject,  as  to  what  ought  and  what  • 
ought  not  to  be  received,  must  be  considered  as  founded  on  a  sort 
of  comparative  consideration  of  the  time  to  be  occupied  in  exam* 
inations  of  this  nature,  and  the  time  which  it  is  practicable  to 
bestow  upon  them.  If  we  lived  for  a  thousand  years  instead  of 
about  sixty  or  seventy,  and  every  case  were  of  sufficient  import* 
ance,  it  might  be  possible,  and  perhaps  proper,  to  throw  a  light  on 
matters  in  which  every  possible  question  might  be  suggested,  for 
the  purpose  of  seeing  by  such  means  whether  the  whole  was 
unfounded!  or  what  portion  of  it  was  not*  and  to  raise  every  pon* 
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ble  inquiry  as  to  the  truth  of  the  statements  made.  But  I  do  not 
see  how  that  could  be ;  in  fact,  mankind  find  it  to  be  impossible." 
Pet  Bolfe,  B.,  in  Attorney  -  General  v.  Hitchcock,  1  Ex.,  91, 105. 

A  party  may  discredit  hit  own  witness  on  general  grounds.—  * 
Questions  under  this  section  may,  with  the  permission  of  the  Court 
be  asked  of  a  witness  when  he  is  being  examined-in-chief  or  re-ex- 
amined :  see  Section  154.  Accordingly,  a  party  may,  if  the  Court 
permits,  discredit  his  own  witness  on  general  grounds,  which  he 
cannot  do  in  England. 

147-  If  &ny  such  question  relates  to  a  matter  When  witness 
relevant  to  the  suit  or  proceeding,  the  provisions  of  led^aoawer! 
Section  132  shall  apply  thereto. 

148*    If  any  such  question  relates  to  a  matter  not  Court  to 
relevant  to  the  suit  or  proceeding,  except  in  so  far  qwti<m  nhaii 
as  it  affects  the  credit  of  the  witness  by  injuring  his  JJS^JftSJJi 
character,  the  Court  shall  decide  whether  or  not  the  compelled  to 
witness  shall  be  compelled  to  answer  it,  and  may,  if 
it  thinks  fit,  warn  the  witness  that  he  is  not  obliged 
to  answer  it.     In  exercising  its  discretion,  the  Court 
shall  have  regard  to  the  following  considerations  :— 

(1.)  Such  questions  are  proper  if  they  are  of  such 
a  nature  that  the  truth  of  the  imputation  conveyed 
by  them  would  seriously  affect  the  opinion  of  the 
Court  as  to  the  credibility  of  the  witness  on  the 
matter  to  which  he  testifies. 

(2.)  Such  questions  are  improper  if  the  imputa- 
tion which  they  convey  relates  to  matters  so  remote 
in  time,  or  of  such  a  character,  that  the  truth  of  the 
imputation  would  not  affect,  or  would  affect  in  a 
slight  degree,  the  opinion  of  the  Court  as  to  the 
credibility  of  the  witness  on  the  matter  to  which  he 
testifies. 

(3.)  Such  questions  are  improper  if  there  is  a 
great  disproportion  between  the  importance  of  the 
imputation  made  against  the  witness*  character  and 
the  importance  of  his  evidence. 
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(4.)  The  Court  may,  if  it  sees  fit,  draw,  from  the 
witness'  refusal  to  answer,  the  inference  that  the 
answer  if  given  would  be  unfavorable. 

JSTot©. 

Protection  of  witness  against  improper  questions. — The  Court 
has  the  power  either  of  prohibiting  questions  under  this  section,  and, 
if  the  question  be  allowed,  of  drawing  or  not  drawing  an  inference 
from  a  witness'  refusal  to  answer.  The  exclusions  provided  in  (# 
and  (3)  and  in  Sections  151, 152  indicate,  with  more  distinctness 
than  is  to  be  found  in  the  English  law,  the  principles  on  which  ftfe 
Court  should  proceed  in  protecting  witnesses  from  reckless  anda» 
justifiable  interrogation.  A  witness  is  not  to  have  his  whole  ntt 
life  raked  up  and  dragged  into  publicity  merely  because  he  conn 
forward  in  obedience  to  the  law  to  give  evidence  in  Court :  » 
serious  a  private  inconvenience  can  be  justified  only  by  a  real 
necessity ;  and  it  is  not  so  justified  when  either  the  imputation,  if 
true,  would  not  effect  the  witness'  credibility,  or  when  the  injury 
to  the  witness'  character  is  very  serious,  while  the  importance  of 
the  evidence  very  small.  A  woman  who,  in  some  question  of  con- 
tract, is  asked,  "  did  you  not,  twenty  years  ago,  have  an  illegiti- 
mate child  P"  has  a  right  to  Be  protected  on  the  ground,  1st,  that  if 
she  had,  it  does  not  affect  her  truthfulness ;  and  2nd,  that  it  is  not 
worth  while  to  endanger  her  reputation  for  so  trifling  a  cause. 

In  England  in  cases  of  indecent  assault  or  attempt  at  rape,  the 
prosecutrix  cannot  be  asked  if  she  had  not  previously  had  connec- 
tion with  a  man  other  than  the  prisoner,  for  the  question  is  not 
relevant  to  the  issue,  R.  v.  Hodgson,  B.  &  B.,  211;  R.  v.  Clark* 
2  Stark,  N.  P.  C,  241;  R.  v.  Ooebroft,  11  Cox,  Cr.  C,  410;  JL  v. 
Holmes,  L.B.,  1  C.C.B.,334.  The  Judgment  of  Coleridge,  J.,  k 
R.  v.  Robins,  2  Moo.  &  Bob.,  512,  affirming  the  contrary,  has  mot 
than  once  been  denounced  as  bad  law.    But  see  Section  155  (4). 

In  R.  v.  Martin,  6  C.  &  P.,  562,  the  evidence  was  as  to  the  prose- 
cutrix having  previously  had  connection  with  the  prisoner,  and  in 
jfc.  v.  Barker,  3  C.  &  P.,  589,  the  question  was  as  to  evidence  show- 
ing the  prosecutrix  to  be  a  common  prostitute ;  in  these  cases  the 
evidence  was  held  to  be  admissible  for  it  as  a  direct  bearing  upon 
the  question  of  assent.  Section  155  (4)  allows  of  proof  in  such 
cases,  that  the  prosecutrix  was  of  generally  immoral  character. 

As  to  the  rule  laid  down  in  sub-section  (4),  see  Section  114  (JL) 

Sir  James  Stephen  gives  a  question,  asked  in  the  famous  "  Claim- 
ant" case,  as  an  illustration  of  the  length  to  which,  in  some  cases, 
the  right  of  asking  discrediting  questions  may  be  carried.  The 
question  was  whether  A  committed  perjury  in  swearing  that  lie 
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was  B.  T.  B  swore  that  he  made  tattoo  marks  on  the  arm  of  B.  T., 
which  were  not  and  could  never  have  been  on  the  arm  of  A.  B  was 
asked  and  compelled  to  answer  the  question  whether  many  years 
after  the  alleged  tattooing  and  many  years  previous  to  the  trial,  he 
committed  adultery  with  the  wife  of  one  of  his  friends.  Steph.  Dig., 
§  129. 

149-     No  such  question  as  is  referred  to  in  Sec-  9°?*t^J^ot 
tion  148  ought  to  be  asked,  unless  the  person  asking  without 
it  has  reasonable  grounds  for  thinking  that   the  J^2,b.Ie 
imputation  which  it  conveys  is  well-founded. 

Illustrations. 

(a)  A  barrister  is  instructed  by  an  attorney  or  vakil  that  an 
important  witness  is  a  dacoit.  This  is  a  reasonable  ground  for  ask- 
ing the  witness  whether  he  is  a  dacoit. 

\h)  A  pleader  is  informed  by  a  person  in  Court  that  an  import- 
ant witness  is  a  dacoit.  The  informant  on  being  questioned  by  the 
pleader  gives  satisfactory  reasons  for  his  statement.  This  is  a 
reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(e)  A  witness,  of  whom  nothing  whatever  is  known,  is  asked  at 
random  whether  he  is  a  dacoit.  There  are  here  no  reasonable 
grounds  for  the  question. 

(d)  A  witness,  of  whom  nothing  whatever  is  known,  being  ques- 
tioned as  to  his  mode  of  life  and  means  of  living,  gives  unsatisfac- 
tory answers'.  This  may  be  a  reasonable  ground  for  asking  him  if 
he  is  a  dacoit. 

Not©. 
Reasonable  grounds.— The  Illustrations  show  that  the  "reason- 
able grounds,"  which  justify  such  questions,  may  be  much  slighter 
than  would  justify  a  man  in  making  an  imputation  under  other 
circumstances.  A  barrister  who  is  told  a  discrediting  fact  by  an 
attorney  or  vakil,  or  a  pleader  who  hears  such  a  fact  from  a  person 
who  appears  to  know  about  it,  is  justified  in  so  far  assuming  its 
truth  as  to  question  a  witness  about  it;  and  he  may  even  do  so  with 
no  other  justification  than  the  witness'  unsatisfactory  replies. 

150«     If  the  Court  is  of  opinion  that  any  such  Procedure  of 

question  was  asked  without  reasonable  grounds,  it  ©f^e^kLm-0 

may,  if  it  was  asked  by  any  barrister,  pleader,  vakfl  b?Jlg?kid 

or  attorney,  report  the  circumstances  of  the  case  to  reasonable 

the  High  Court  or  other  authority  to  which  such  groundi* 
barrister,  pleader,  vakil  or  attorney  is  subject  in  the 
exercise  of  his  profession. 
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Question* 
intended  to 
inanlt  or  an* 
noy. 


Ezolnrion  of 
evidence  to 
contradict 
nniwen  to 
questions 
testing  ve* 
racity. 


ie^ionT1  151-  The  Court  may  forbid  any  questions  or 
qnettiont.  inquiries  which  it  regards  as  indecent  or  scandalous, 
although  such  questions  or  inquiries  may  have  some 
bearing  on  the  questions  before  the  Court,  unless 
they  relate  to  facts  in  issue,  or  to  matters  necessary 
to  be  known  in  order  to  determine  whether  or  not 
the  facts  in  issue  existed. 
See  notes  to  Section  148. 

152-  The  Court  shall  forbid  any  question  wh«4 
appears  to  it  to  be  intended  to  insult  or  annoy, « 
which,  though  proper  in  itself,  appears  to  the  Court 
needlessly  offensive  in  form. 

153*  When  a  witness  has  been  asked  and  has 
answered  any  question  which  is  relevant  to  the  in- 
quiry only  in  so  far  as  it  tends  to  shake  his  credit 
by  injuring  his  character,  no  evidence  shall  be  given 
to  contradict  him ;  but  if  he  answers  falsely,  he  may 
afterwards  be  charged  with  giving  false  evidence. 

Exception  1. — If  a  witness  is  asked  whether  he 
has  been  previously  convicted  of  any  crime  and 
denies  it,  evidence  may  be  given  of  his  previous 
conviction/1) 

Exception  2. — If  a  witness  is  asked  any  question 
tending  to  impeach  his  impartiality  and  answers  it 
by  denying  the  facts  suggested,  he  may  be  con* 
tradicted.<2> 

IUu8ira4ion$. 

(a)  A  claim  against  an  underwriter  is  resisted  on  the  ground  of 
fraud. 

The  claimant  is  asked  whether,  in  a  former  transaction,  he  Bad 
not  made  a  fraudulent  claim.    He  denies  it. 
Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 
The  evidence  is  inadmissible. 

(b)  A  witness  is  asked  whether  he  was  not  dismissed  from  » 
situation  for  dishonesty.    He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dishoassir. 
The  evidence  is  not  admissible. 
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(o)    A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  himself  was  not  on  that  day  at  Calcutta. 
He  denies  it. 

Evidence  is  offered  to  show  that  A  was  on  that  day  at  Calcutta. 

The  evidence  is  admissible  not  as  contradicting  A  on  a  fact  which 
affects  his  credit,  but  as  contradicting  the  alleged  fact  that  B  was 
seen  on  the  day  in  question  in  Lahore.  (3) 

In  each  of  these  cases  the  witness  might,  if  his  denial  was  false, 
be  charged  with  giving  false  evidence. 

(d)  A  is  asked  whether  his  family  has  not  had  a  blood  feud  with 
the  family  of  B  against  whom  he  gives  evidence. 

He  denies  it.  He  may  be  contradicted  on  the  ground  that  the 
question  tends  to  impeach  his  impartiality. 

Kioto 

This  section  is  based  upon  the  rule  of  English  law  that,  if  ques- 
tions put  to  a  witness  for  the  purpose  of  testing  his  credit  relate  to 
relevant  facts,  they  can  be  contradicted  by  independent  evidence ; 
if  to  irrelevant,  they  cannot.  It  is  obvious  that,  but  for  such  a  rule, 
a  suit  might  easily  digress  into  a  various  collateral  issues  and 
become  practically  interminable.  The  exceptions  refer  to  two 
matters  which  are  easily  susceptible  of  proof  and  strike  at  the  very 
root  of  the  witness'  trustworthiness.    It  is  very  important  to  know  #■ 

whether  a  witness  has  been  previously  convicted,  or  has  received 
a  bribe  from  the  other  party.  On  the  other  hand  no  great  expendi- 
ture of  time  need  be  involved  in  ascertaining  how  the  facts  stand. 
'  (1)  Proof  of  previous  conviction. — That  evidence  is  necessarily 
the  conviction  itself.  In  R.  v.  WaUon,  2  Stark.,  149,  Lord  Ellen- 
borough  observed :  "  For  the  purpose  of  ascertaining  the  credit  due 
to  witnesses,  the  Courts  indulge  free  cross-examination ;  but  when 
a  crime  is  imputed  to  a  witness,  of  which  he  may  be  convicted  by 
due  course  of  law,  the  Court  knows  but  one  medium  of  proof,  the 
record  of  conviction."  As  to  how  a  previous  conviction  is  to  be 
proved,  see  Sections  76  and  77. 

(2)  Impeachment  of  witness9  impartiality.— As  e.g.,  that  the 
witness  has  been  endeavouring  to  suborn  witnesses  against  a  party 
to  the  proceeding. 

A  denial  includes  refusal  to  admit ;  a  witness  who  is  asked, '  were 
you  convicted  last  year  of  perjury  P  or,  '  have  you  not  received 
Rupees  50  from  the  defendant  about  this  case  ?'  and  says  that  he 
does  not  know  or  that  he  has  forgotten,  practically  denies  it. 

The  distinction  made  between  cases  coming  within  the  section  and 
those  within  Exception  2  is  exemplified  in  Yewm's  case.  "  One  Yew  in 
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was  indicted  for  stealing  wheat.  The  principal  witness  against  lain 
was  a  boy  of  the  name  of  Thomas,  his  apprentice.  Lawrence,  J., 
allowed  the  prisoner's  counsel  to  ask  Thomas  in  cross-examination, 
whether  he  had  not  been  charged  with  robbing  his  master,  and 
whether  he  had  not  afterwards  said,  he  would  be  revenged  of  him, 
and  would  soon  fix  him  in  Monmouth  gaol  P  He  denied  both.  The 
prisoner's  counsel  then  proposed  to  prove,  that  he  had  been  charged 
with  robbing  his  master,  and  had  spoken  the  words  impnted  to 
him.  Lawrence,  J.,  ruled  that  his  answer  must  be  taken  as  to  the 
former;  but  that,  as  the  words  were  material  to  the  guilt  ar 
innocence  of  the  prisoner,  evidence  might  be  adduced  that  tfc? 
were  spoken  by  the  witness."  Note  to  Harris  v.  Tippeit,  2  Caaa, 
638.  That  a  witness  has  been  bribed  may,  of  course,  be  profci; 
H.  v.  Langhorn,  7  Howe  St.  Tr.,  466 ;  or  that  he  has  tried  to  sobora 
others,  B.  v.  Lord  Strafford,  Ibid.,  400 ;  Attorney-Qeneral  v.  Hitched 
1  Ex.,  91.  But  the  question  must  be  one  which  goes  directly  to 
prove,  and  not  merely  to  suggest,  improper  conduct  or  partiality 
of  the  witness.  "  A  distinction  should  be  observed  between  those 
matters  which  may  be  given  in  evidence  by  way  of  contradiction, 
as  directly  affecting  the  story  of  the  witness  touching  the  isaae 
before  the  jury,  and  those  matters  which  affect  the  motives, 
temper,  and  character  of  the  witness,  not  with  respect  to  his  credit, 
but  with  reference  to  his  feelings  towards  one  party  or  the  other." 
Attorney-General  v.  Hitchcock,  Ibid.,  100. 

154*  The  Court  may,  iu  its  discretion,  permit 
the  person  who  calls  a  witness  to  put  any  questions 
to  him  which  might  be  put  in  cross-examiuatiou  by 
the  adverse  party. 

N"oto« 
When  a  party  may  show  general  bad  character  of  his  witnea 

—The  person,  who  calls  a  witness,  may,  with  the  permission  of  the 
.  Court,  ask  him  questions  to  show  his  general  bad  character ;  thia 
is  not  permitted  by  the  English  law. 

This  is  an  extension  of  Section  142 ;  the  Court  may,  in  its  discre- 
tion, allow  leading  questions  to  be  put  in  the  examination-in-chief 
or  re-examination  under  the  present  section. 

impeaching         155*    The  credit  of  a  witness  may  be  impeached 
Sew.1  °f  wlt"    in  the  following  ways  by  the  adverse  party,  or,  with 

the  consent  of  the  Court,  by  the  party  who  calls 

him : — 

(1)    By  the  evidence  of  persons  who  testify  that 


Question  bfr 
party  to  his 
own  witness. 


Digitized  by  VjOOQ IC 


SKOS.  154,  155.]  EXAMINATION  OP  W1TNBSSBS.  371 

they,  from  their  knowledge  of  the  witness,  believe 
Iiim  to  be  unworthy  of  credit; 

(2.)  By  proof  that  the  witness  has  been  bribed 
or  has  accepted0 >  the  offer  of  a  bribe,  or  has  re- 
ceived any  other  corrupt  inducement  to  give  his 
evidence ; 

(3.)  By  proof  of  former  statements  inconsistent 
with  any  part  of  his  evidence  which  is  liable  to  be 
contradicted  ;<2) 

(4.)  When  a  man  is  prosecuted  for  rape  or  an 
attempt  to  ravish,  it  may  be  shown  that  thet  prose- 
cutrix was  of  generally  immoral  character.(8) 

Explanation. — A  witness  declaring  another  wit- 
ness to  be  unworthy  of  credit  may  not,  upon*  his 
examination-in-chief,  give  reasons  for  his  belief,  but 
he  may  be  asked  his  reasons  in  cross-examination, 
and  the  answers  which  he  gives  cannot  be  contra- 
dicted, though,  if  they  are  false,  he  may  afterwards, 
be  charged  with  giving  false  evidence. (4) 

HlmUrations.  9 

(a)  A  sues  B  for  the  price  of  goods  sold  and  delivered  to  B. 
C  says  that  he  delivered  the  goods  to  B. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  he  said 
that  he  had  not  delivered  the  goods  to  B. 
The  evidence  is  admissible. 

(b)  A  is  indicted  for  the  murder  of  B. 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the 
wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said 
that  the  wound  was  not  given  by  A  or  in  his  presence. 

The  evidence  is  admissible. 

Noto- 
Impeaching  credit  of  a  witness.— In  England  the  right  of  the 
party  calling  a  witness  to  discredit  him  was  for  a  long  time  a 
disputed  point.    Since  1854  the  rule  has  been  that  a  party,  calling     <& 
a  witness,  may  not  impeach  his  credit  by  general  evidence  of  bad 
character ;  but  in  case  of  a  witness,  whom  the  Judge  considers 
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"  hostile/'  (as  opposed  to  merely  "  unfavorable,")  may  contradict 
him  by  other  evidence  or,  with  the  leave  of  the  Judge,  prove  other 
inconsistent  statements.  The  present  section  is  more  general,  and, 
subject  to  the  permission  of  the  Court,  enables  the  party,  calling 
a  witness  who  proves  '  hostile/  to  put  any  question  that  could  be 
asked  in  cross-examination. 

The  credit  of  a  witness  is,  of  course,  indirectly  impeached  by 
evidence  disproving  the  facts  which  he  has  asserted :  provision 
for  this  is  made  in  Section  5.  It  may  be  directly  impeached  by 
such  questions  as  are  provided  for  in  Section  146, 154,  or  155.  Bel 
it  is  often,  further  necessary  to  give  independent  testimony  at  to 
the  character  of  the  witness  with  a  view  to  showing  that  baa 
unworthy  of  belief ;  and  this  may  be  done  in  the  four  ways  spe- 
cified in  the  section. 

The  Bombay  High  Court,  in  R.  v.  Sackaram  Muckunji,  11  Bom, 
166,  appear  to  consider  that  the  provision  of  the  Indian  Evidence 
Act  for  the  contradiction  of  witnesses  is  less  extensive  than  that 
of  the  English  law.  If  however.  Section  5  be  read  with  these 
sections  it  will,  I  think,  be  seen  that  they  are  identical 

A  person  may  be  questioned  about  a  statement  made  by  him  to 
a  police  officer,  and,  with  a  view  to  impeaching  his  credit,  the  police 
officer  or  any  other  person  in  whose  hearing  the  statement  was 
made  can  be  examined  on  the  point.— Queen-Empress  v.  Siiaram 
Vithal,  I.  L.  R.,  11  Bom.,  657. 

Foundation  for  discrediting  a  witness  need  not  be  laid. — By  1 
the  English  law  it  is  necessary,  before  giving  evidence  for  the  pur- 
pose of  discrediting  a  witness,  to  lay  a  foundation  for  the  evidence 
to  be  given  by  the  interrogation  of  the  witness  himself  and  his 
•    denial.    This  is  not  necessary  under  the  present  Act. 

(1)  Acceptance  of  bribe  or  of  the  offer  of  a  bribe,  may  be  prorai 
but  mere  offer  cannot— The  word  "  accepted"  was  substituted  by 
Act  XVIII  of  1872  for  the  word  "  offered."  The  substitution  was 
grounded,  probably,  on  the  ruling  in  the  English  case,  Attorney* 
general j.  Hitchcock,  1  Ex.,  91,  where  a  witness  in  a  revenue  case'' 
was  asked  whether  he  had  not  said  that  the  revenue  officers  had 
offered  him  £20  to  give  the  evidence  which  he  did,  and  denied 
having  said  so :  and  the  Court  refttsed  to  admit  evidence  to  con- 
tradict him.  In  that  case,  during  the  argument,  Alderson,  B., 
(page  98)  pointed  out  that  those,  who  seek  to  adduce  such  evidence, 
"  endeavour  to  fix  the  corrupt  state  of  mind  upon  the  person  to 
whom  the  offer  is  made,  and  not  upon  him  who  makes  the  offer. 
The  offer,  without  acceptance,  is  nothing  as  regards  the  person  to 
whom  the  offer  is  made."  In  delivering  judgment,  Pollock,  C.B* 
observed,  "In  this  case  it  is  admitted,  that,  with  reference  to  the 
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offering  of  a  bribe,  it  could  not  originally  have  been  proved  that 
the  offer  of  the  bribe  had  been  made  to  the  witness  to  make  a 
particular  statement,  the  bribe  not  having  been  accepted  by  him. 
And  the  reason  is  that  it  is  totally  irrelevant  to  the  matter  in  issue 
that  some  person  should  have  thought  fit  to  offer  a  bribe  to  the 
witness  to  give  an  untrue  account  of  a  transaction,  and  it  is  of  no 
importance  whatever  if  that  bribe  was  not  accepted.  It  is  no 
disparagement  to  a  man  that  a  bribe  is  offered  to  him :  it  may  be 
a  disparagement  to  the  person  who  makes  the  offer."  The  offer 
may  be  some  evidence  of  the  opinion  of  the  person  offering  that 
the  witness  is  open  to  a  bribe ;  but  that  opinion  may  be  mistaken 
and,  whether  correct  or  not,  must,  in  strictness,  be  regarded  as 
irrelevant. 

On  the  other  hand  it  is  sometimes  possible  to  prove  that  a  bribe 
has  been  offered,  although  its  acceptance  may  be  denied.  And  the 
fact  that  such  an  offer  has  been  made  is  one  which  might  not  un- 
reasonably be  borne  in  mind  by  a  Judge,  who  is  endeavouring,  as 
Indian  Judges  often  have  to  do,  with  very  scanty  materials,  to 
estimate  a  witness'  claim  to  belief.  Supposing  the  evidence  to 
establish,  and  the  witness  to  admit,  that  the  opposite  party  had 
been  in  communication  with  him  and  had  taken  active  steps  to 
tamper  with  his  truthfulness,  is  not  this  fact  one  which  any 
reasonable  tribunal  would  take  into  consideration,  although  the 
actual  acceptance  of  the  bribe  could  not  be  proved.  The  alteration, 
like  several  of  the  amendments  introduced  by  Act  XVIII  of  1882, 
appears  to  have  been  made  without  adequate  regard  to  the  con- 
siderations which  led  the  original  framers  of  the  Act  to  word  it 
as  they  did. 

(2)  Previous  inconsistent  statements  liable  to  contradiction.— 
That  is,  any  part  of  his  evidence,  which  relates  to  a  fact  in  issue 
or  relevant,  or  which  falls  within  the  Exceptions  to  Section  153. 

E.g.,  a  witness  who  has  sworn  to  seeing  a  murder  committed, 
and  who  has  denied  having  been  previously  convicted  or  having 
received  a  bribe  from  either  party,  may  be  discredited  by  proof  of 
his  having  made  contradictory  statement  as  to  either  of  these 
points.  See  Khadijah  Khannm  v.  Abdool  Kurreem  Shevaji,  I.  L.  B., 
17Cal.,344. 

So,  if  a  witness'  opinion  is  relevant  as  to  sanity  or  identity,  he 
may  be  asked  if  he  has  not  expressed  a  contrary  opinion ;  but  where 
a  witness  has  merely  spoken  to  a  fact,  a  previous  expression  of 
opinion  by  him  as  to  the  merits  of  the  case  is  not  relevant,  and, 
therefore,  if  he  denies  having  made  it,  he  cannot  be  contradicted.— 
Tayl,  §  1445, 8th  ed.,  §  1300.   AtiomeyQetwrai v.  Hitchcock,  1  Ex.,  91. 
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tending  to  cor- 
roborate  evi- 
dence of  rele- 
vant fact,  ad- 
miiiible. 


Former  state- 
ments of  wit- 
ness may  be 
proved  to  cor- 


(3)  Proof  of  immoral  character  of  prosecutrix.— The  previous 
conduct  of  the  prosecutrix  might  also,  in  such  a  case,  be  shown  to 
be  relevant  under  Section  8. 

(4)  Reasons  for  belief  as  to  uatrustworthiness  of  a  witness.— 

It  is  very  dangerous  in  cross-exam  mat  ion  to  ask  a  witness  his 
reasons  for  believing  a  witness  to  be  untrustworthy.  He  is,  by 
such  a  question,  enable  to  state  any  unfavorable  fact  without  fear 
of  contradiction. 

156-  Wbep  a  witness  whom  it  is  intended  to 
corroborate  gives  evidence  of  any  relevant  fact,  he 
may  be  questioned  as  to  any  other  circumstances 
which  he  observed  at  or  near  to  the  time  or  place  at 
which  such  relevant  fact  occurred,  if  the  Court  is  of 
opinion  that  such  circumstances,  if  proved,  would 
corroborate  the  testimony  of  the  witness  as  to  the 
relevant  fact  which  he  testifies. 

Illustration, 

A,  an  accomplice,  gives  an  account  of  a  robbery  in  which  he  took 
part.  He  describes  various  incidents  unconnected  with  the  robbery 
which  occurred  on  his  way  to  and  from  the  place  where  it  was 
committed. 

Independent  evidence  of  these  facts  may  be  given  in  order  to 
corroborate  his  evidence  as  to  the  robbery  itself. 

3STote- 
Corroborative  Evidence.— This  section  provides  for  the  admission 
of  evidence  given  for  the  purpose,  not  of  proving  a  relevant  fact, 
but  of  testing  the  witness'  truthfulness.  There  is  often  no  better 
way  of  doing  this  than  by  ascertaining  the  accuracy  of  his  evidence 
as  to  surrounding  circumstances,  though  they  are  not  so  imme- 
diately connected  with  the  facts  of  the  case  as  to  be  themselves 
relevant.  While,  on  the  one  hand,  important  corroboration  may  be 
given  in  the  case  of  a  truthful  witness,  a  valuable  field  for  cross- 
examination  and  exposure  is  afforded  in  the  case  of  a  false  witness. 
In  order  to  prepare  the  ground  for  their  corroboration,  it  is  neces- 
sary to  elicit  these  surrounding  circumstances  in  the  first  instance 
from  the  witness  himself,  and  for  this  the  section  makes  provision. 

157*  Iu  order  to  corroborate  the  testimony  of  a 
witness,  any  former  statement  made  by  such  witness 
relating  to  the  same  fact,  at  or  about  the  time  when 
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the  fact  took  place,  or  before  any  authority  legally  t^S^^?r 
compete!) t  to  investigate  the  fact,  raay  be  proved.       to  tame  fact, 

isrot©. 
Previous  statements  as  corroboration.— This  section,  as  did  the 
Evidence  Act  before  in  force  in  India,  in  opposition  to  the  gene- 
rally received  rule  in  England,  allows  a  witness  to  be  corroborated 
by  proof  that  he  has  said  the  same  thing  on  a  previous  occasion, 
tbe  only  condition  being  that  this  previous  statement  shall  have 
been  made  either  about  the  time  of  the  occurrence,  or  before  a 
competent  authority.    This  condition  is,  to  some  extent,  a  safe- 
guard against  fictitious  statements  designedly  made  to  support 
subsequent  evidence ;  but  is  obvious  that  the  corroborative  value 
of  such  previous  statements  depends  entirely  on  the  circumstances 
of  each  case ;  and  that  they  may  easily  be  entirely  valueless.    As 
independent  evidence  of  a  fact,  statements  are,  by  Section  8,  rele- 
vant as  conduct,  if  they  accompany  and  explain  facts  other  than 
statements.    The  mere  fact  of  a  man  having  on  a  previous  occasion 
made  the  same  assertion  adds  but  infinitesimally  to  the  chances  of 
its  truthfulness:  and  Judges  should  distinguish  it  from  really  / 

corroborative  evidence. 

In  R.  v.  Mcddpd  bin  Kapand,  11  Bom.  H.  0.  Rep.,  1 96,  the  Sessions  « 
Judge  based  the  conviction  of  the  prisoner  upon  the  testimony  of 
an  approver,  and  used  the  statements,  made  by  the  approver  to  his 
parents  and  the  police,  to  corroborate  his  evidence  at  the  trial. 
Nanabhai  Haridas,  J.,  in  delivering  the  judgment  of  the  High 
Oourt  of  Bombay  on  appeal,  observed  (p.  197),  "  Section  157  of  the 
Evidence  Act,  no  doubt,  provides  that  any  former  statements 
made  by  a  witness  at  or  about  the  time  when  the  fact  in  issue 
took  place,  or  before  any  competent  authority,  may  be  proved  to 
corroborate  his  testimony ;  and,  accordingly,  the  Session  Judge 
has  made  use  of  Murgias'  statements,  made  on  different  occasions 
to  his  parents  and  to  police  officers,  shortly  after  the  murder.  But 
such  corroboration,  we  think,  hardly  suffices.  It  can  scarcely  be 
said  to  answer  the  purpose  for  which  juries  are  advised  by  Judges 
to  require  the  evidence  of  an  accomplice  to  be  confirmed.  From 
the  position,  in  which  he  stands,  it  is  considered  unsafe  to  act 
upon  his  evidence  alone.  Hence  the  rule  requiring  confirmation 
of  it  as  to  the  prisoners  by  some  independent,  reliable  evidence. 
But  his  statement,  whether  made  at  the  trial  or  before  tbe  trial, 
and  in  whatever  shape  it  comes  before  the  Court,  is  still  only  the 
statement  of  an  accomplice,  and  does  not  at  all  improve  in  value 
by  repetition." 
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168-  Whenever  any  statement,  relevant  under 
Section  32  or  33,  is  proved,  all  matters  may  be 
proved,  either  in  order  to  contradict  or  to  corroborate 
it,  or  in  order  to  impeach  or  confirm  the  credit  of 
the  person  by  whom  it  was  made,  which  might  bare 
been  proved  if  that  person  had  been  called  as  a 
witness  and  bad  denied  upon  cross-examination  the 
truth  of  the  matter  suggested. 

l>Tot©. 

Billet  relating  to  the  impeaching  or  confirming  of  a  witnen' 
credit  apply  alio  to  cases  coming  under  Section  32  or  33-This 
refers  to  certain  statements,  made  by  persons,  who  from  some 
unavoidable  cause  cannot  be  produced,  and  of  which  under  Sections 
32  and  33  evidence  may,  in  the  circumstances  there  described,  be 
given.  The  present  section  has  the  effect  of  exposing  any  such 
statement,  when  admitted,  as  far  as  may  be,  to  all  the  scrutiny  and 
giving  it  the  advantage  of  all  the  corroboration,  which  it  would 
have  had  on  the  cross-examination  of  the  person  making  it. 

memo!?"*  159*     A  witness  may,  while  under  examination, 

refresh  his  memory  by  referring  to  any  writing*1* 
made  by  himself  at  the  time  of  the  transaction  con- 
cerning which  he  is  questioned,  or  so  soon  after- 
wards that  the  Court  considers  it  likely  that  the 
transaction  was  at  that  time  fresh  in  his  memory. 

The  witness  may  also  refer  to  any  such  writing 
made  by  any  other  person,  and  read  by  the  witness 
within  the  time  aforesaid,  if  when  he  read  it  he  knew 
it  to  be  correct.  W 


When  witness 
may  use  copy 
of  cU 


_  „  ~  *       Whenever  a  witness  may  refresh  his  memory  by 
of  iocament"   reference  to  any  document,  he  may,  with  the  per- 
moiy/6"  me*  mission  of  the  Court,  refer  to  a  copy  of  such  docu- 
ment: Provided  the  Court  be  satisfied  that  there 
is  sufficient  reason  for  the  non- prod  notion  of  the 
original. 

An  expert  may  refresh  his  memory  by  reference 
to  professional  treatises. 
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KToto.  V 

(1)  Refreshing  Memory. — Human  memory  and  human  inaccu- 
racy being  what  they  are,  an  important  aid  to  exactness  would,  it  is 
obvious,  J>e  thrown  away,  if  witnesses  were  not  at  liberty  to  fortify 
their  recollection  by  reference  to  written  memoranda.  All  that  the 
law  does  here  is  to  prescribe  certain  conditions  with  a  view  to 
securing  that  the  memoranda  so  employed  shall  be  trustworthy. 
These  conditions  are  laid  down  in  the  section.  As  to  what  is  the 
time,  within  which  the  Court  will  consider  it  likely  that  a  transac- 
tion would  be  fresh  in  the  witness*  memory,  much  must  depend  on 
the  circumstances  of  each  case.  Mr.  Taylor  mentions  a  Scotch 
case,  in  which  the  Court  refused  to  allow  a  witness  to  refresh  his 
memory  by  referring  to  notes,  prepared  by  himself  some  weeks 
after  the  occurrence  of  the  transaction  and  after  he  had  reason  to 
believe  that  he  would  be  called  to  give  evidence. — Tayl.,  §  1406, 
8th  ed.,  §  1264.  Notes  prepared  at  the  instance  of  the  party  calling 
the  witness  are  especially  objectionable.  Steinkeller  v.  Newton, 
9  C.  A  P ,  315.  It  is  not,  however,  necessary  that  the  document 
should  be  admissible  in  evidence.  A  document,  accordingly,  inad- 
missible for  want  of  a  stamp  or  registration,  may  be  used  for  this 
purpose. — Tayl,  §  1411. 

Where  the  document  consists  of  entries  or  a  memorandum,  com- 
piled from  notes  taken  or  entries  made  at  the  time,  it  may  be  still 
regarded  as  an  original  document,  if  it  falls  within  the  require- 
ments of  the  two  first  sub-sections  of  clause  1 59.  Burton  v.  Plumer, 
2  A.  &  E.,  344. 

In  Home  v.  Mackenzie,  6  CI.  A  Fin.,  628,  a  surveyor  was  allowed 
to  refresh  his  memory  from  the  printed  copy  of  a  report,  compiled 
from  his  original  notes,  of  which  it  has  substantially,  though  not 
literally,  a  copy. 

A  police  officer  may  refresh  his  memory  by  referring  to  docu- 
ments, in  which,  under  s.  119  of  Act  X  of  1872,  he  has  reduced  into 
writing  statements  made  during  an  investigation.  Roghuni  Singh 
v.  Empress,  I.  L.  R.,  9  Cal ,  455. 

A  statement  reduced  to  writing  by  a  police  officer  under  s.  162 
of  the  Criminal  Procedure  Code  cannot  be  used  in  evidence  for  the 
accused.  But  the  police  officer  to  whom  it  was  made  may  use  it 
to  refresh  his  memory  and  may  be  oross-examined  upon  it  by  the 
party  against  whom  the  testimony  is  given.  Queen-Empress  v. 
Sitaram  Vithal,  I.  L.  R.,  11  Bom.,  657. 

(2)  The  document  may  have  been  written  by  another  person.— 
So  a  witness  may  refer  to  entries  in  a  log-book  not  made  by  him- 
self, but  examined  by  him  from  time  to  time  while  the  occurrences 
were  recent;  to  depositions  made  by  him  in  another  Court,  the 
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Testimony  to 
facts  stated  in 
document 
mentioned  in 
Section  159. 


correctness  of  which  he  ascertained  at  the  time ;  to  minutes  made 
by  another  person  which  he  has  checked ;  or  to  a  receipt  which  he 
has  seen  given.— Tayl,  §  1410,  8th  ed.,  §,1267. 

160«  A  witness  may  also  testify  to  facts  men- 
t io iied  in  any  such  document  as  is  mentioned  in  Sec- 
tion 159,  although  he  has  no  specific  recollection  of 
the  facts  themselves,  if  he  is  sure  that  the  facts  were 
correctly  recorded  iu  the  document. 

Illustration, 
A  book-keeper  may  testify  to  facts  recorded  by  him  in  books 
regularly  kept  in  the  course  of  business,  if  he  knows  that  the  books 
were  correctly  kept,  although  he  has  forgotten  the  particular  trans- 
actions entered. 

IKToto. 

Independent  recollection  of  the  transaction  unnecessary.— This 
is  an  important  extension  of  the  rule  laid  down  in  the  preceding  sec- 
tion. A  witness  may  have  no  recollection  of  a  transaction  and  may 
be  unable,  even  with  the  aid  of  the  document,  to  recall  it,  and  yet, 
from  seeing  the  document  or  his  signature  upon  it,  may  be  able  to 
speak  with  positiveness  to  the  occurrence  of  the  transaction. 

Thus,  a  solicitor  who  has  made  a  parol  lease  and  entered  a  memo- 
randum of  it  in  his  book  may  refer  to  it  though  he  has  no  independ- 
ent recollection  of  the  transaction :  so,  a  barrister  to  the  notes  on 
his  brief  in  order  to  show  that  a  witness  has  varied  in  ids  state- 
ment. So,  also,  a  witness  may  look  at  his  own  attestation  to  a 
deed  and  say  that  from  seeing  it  ho  is  sure  that  he  saw  the  party 
execute  it,  though  he  has  no  recollection  of  the  fact :  and  a  banker's 
clerk  may,  from  seeing  his  writing  on  a  bill  of  exchange,  be  abb 
to  swear  that  it  passed  through  his  hands.— Tayl.t  §  1412,  8th  ed., 
§  1269. 

What  the  witness'  evidence  in  such  cases  comes  to  is  this :  "  I 
know  that  signature  to  be  mine,  and  from  seeing  the  signature* 
I  am  positive  that  the  transaction  occurred." 

The  word  "  document "  might  be  held  to  include  "  copy  of  such 
a  document,"  to  which  reference  is  made  in  the  last  paragraph  of 
Section  159 :  but  this  can  hardly  be  the  intention.  In  England 
t/he  rule  is  that  "  if  the  copy  be  an  imperfect  copy,  or  be  not  proved 
to  be  a  correct  copy,  or  if  the  witness  has  no  independent  recollec- 
tion of  the  facts  narrated  therein,  the  original  must  be  used." 
Dee  y.  Perkins,  3  T.  E.,  749.— Tayl,  §  1409,  8th  ed.,  §  1266. 
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161-     Any  writing  referred  to  under  the  provi-  Right  of  ad- 
sions  of  the  two  last  preceding  sections  must  be  to  writing  used 
produced   and  shown    to  the  adverse  party  if  he 
requires  it  j  such  party  may,  if  he  pleases,  cross- 
examine  the  witness  thereupon. 

Not©. 
Adverse  party  may  cross-examine  witness  upon  document  used 
to  refresh  memory.— It  is  to  be  observed  that  it  is  only  when  a 
document  is  need  for  purposes  referred  to  in  Sections  159  and  160, 
that  the  adverse  party  has  a  right  to  see  and  cross-examine  upon 
it ;  and,  therefore,  if  a  cross-examining  counsel  puts  a  paper  into  a 
witness'  hands  and  asks  him  as  to  its  general  character  or  hand- 
writing, the  opposite  party  will  not,  on  that  account  merely,  be 
entitled  to  see  it. 

The  English  rule  as  to  a  document,  used  to  refresh  a  witness'  ., 
memory,  is  that  the  opposite  party  may  inspect  the  document  and  '• ' 
cross-examine  the  witness  on  such  entries  as  have  been  already 
referred  to  without  putting  in  the  document  as  part  of  his  own 
evidence :  but  that  if  he  goes  further  and  ask  questions  as  to  other 
parts  he  makes  it  his  own  evidence.— Tayl,  §  1413,  8th  ed.,  §  1270. 
No  such  distinction  appears  to  be  maintained  by  the  present  law. 
If  the  document  is  used  for  the  purposes  mentioned,  the  witness 
may  be  cross-examined  upon  it. 

162.     A  witness  summoned  to  produce  a  docu-  Production  of 
meot  shall,  if  it  is  in  his  possession  or  power,  bring  dociment8- 
it  to  Court,  notwithstanding  any  objection  which 
there  may  be  to  its  production  or  to  its  admissibility. 
The  validity  of  any  such  objection  shall  be  decided 
on  by  the  Court. 

The  Court,  if  it  sees  fit^  may  inspect  the  docu- 
ment, unless  it  refers  to  matters  of  State,  or  take 
other  evidence  to  enable  it  to  determine  on  its 
admissibility. 

If  for  such  a  purpose  it  is  necessary  to  cause  any  Translation  of 
document  to  be  translated,  the  Court  may,  if  it  doottmeiltfl- 
thinks  fit,  direct  the  translator  to  keep  the  contents 
secret,  unless  the  document  is  to  bo  given  in  evi- 
dence :  and  if  the  interpreter  disobeys  such  direc- 
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tion-,  he  shall  be  held  to  have  committed  an  offeoce 
under  Section  136  of  the  Indian  Penal  Code. 

Not©. 
Section  1 23  makes  the  production  of  evidence  as  to  unpublished 
official  records  of  affairs  of  State  entirely  dependent  upon  the 
discretion  of  the  Head  of  the  Department  concerned.  It  is  there- 
fore unnecessary  for  the  Judge  to  have  the  right  of  inspecting  any 
document  of  this  character ;  but  he  may  inspect  a  document  which 
falls  under  Section  ISO  or  131  in  order  to  judge  of  its  admissibility. 
The  person  in  custody  of  what  he  considers  a  privileged  state  does* 
ment  should  bring  it  with  him  to  Court,  to  be  prepared  for  the 
Court  deciding  that  it  is  not  so:  but  there  is  no  necessity,  as 
in  England,  for  him  to  state  that  he  objects  to  the  production 
on  grounds  of  public  policy.  See  Kain  v.  Farrer,  37  L.  J.  Rep.,  w.  &, 
469.  The  Head  of  the  Department  can  give  or  withhold  his  per- 
mission as  he  thinks  fit,  Section  123. 

Giving,  as  evi-      1(J3.     When  a  party  calls  for  a  document  which 

cam?nt0cauOed  he  has  given  the  other  party  notice  to  produce,  and 

^nd£;  such  document  is  produced  and  inspected  by  the 

party  calling  for  its  production,  he  is  bound  to 

give  it  as  evidence  if  the  party  producing  it  requires 

him  to  do  so. 

Using,  as  evi-  164*  When  a  party  refuses  to  produce  a  docu- 
mTirt  prodST"  ment  which  he  has  had  notice  to  produce,  he  cannot 
tion  °^whi°h  afterwards  use  the  document  as  evidence  without  the 
notice.      °n  consent  of  the  other  party  or  the  order  of  the  Court 

Illustration. 
A  sues  B  on  an  agreement  and  gives  B  notice  to  produce  it.  At 
the  trial,  A  calls  for  the  document  and  B  refuses  to  produce  it,  A 
gives  secondary  evidence  of  its  contents.  B  seeks  to  produce  the 
document  itself  to  contradict  the  secondary  evidence  given  by  A, 
or  in  order  to  show  that  the  agreement  is  not  stamped.  He  cannot 
do  so. 

judge's  power      165*     ^he  Judge  may,  in  order  to  discover  or  to 

tfoSs^Tder  obtain   proper  proof  of   relevant  facts,   ask    any 

production,      question  he  pleases,   iu   any  form,  at  any   time, 

of  auy  wituess,  or  of  the  parties,  about  any  fact 

relevant  or  irrelevant;  and  may 'order  the  produce 
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tion  of  any  document  or  thing :  and  neither  the 
parties  nor  their  agents  shall  be  entitled  to  make 
any  objection  to  any  such  question  or  order,  nor, 
without  the  leave  of  the  Court,  to  cross-examine 
any  witness  upon  any  answer  given  in  reply  to  any 
such  question. 

Provided  that  the  Judgment  must  be  based  upon 
facts  declared  by  this  Act  to  be  relevant,  and  duly 
proved  : 

Provided  also  that  this  section  shall  not  authorize 
any  Judge  to  compel  any  witness  to  answer  any 
question,  or  to  produce  any  document  which  such 
-witness  would  be  entitled  to  refuse  to  answer  or 
produce  under  Sections  120  to  131  both  inclusive,  if 
the  question  were  asked  or  the  document  were  called 
for  by  the  adverse  party ;  nor  shall  the  Judge  ask 
any  question  which  it  would  be  improper  for  any 
other  person  to  ask  under  Section  148  or  149 ;  nor 
shall  he  dispense  with  primary  evidence  of  any  docu- 
ment, except  in  the  cases  hereinbefore  excepted. 

ISToto- 

Questions  by  Court.— The  object  of  the  questions  which  the 
Judge  is  here  empowered  to  put  is  either  to  discover  a  relevant 
fact,  or  to  obtain  proper  proof  of  it.  There  is,  accordingly,  no 
relaxation  of  the  rules  previously  laid  down  as  to  relevancy.  The 
section  merely  authorizes  questions,  the  object  of  which  is  to 
ascertain  whether  the  case  is  or  is  not  proved  in  accordance  with 
those  rules. 

"  When  the  counsel  for  the  prisoner  has  examined  or  declined  to 
cross-examine  a  witness,  and  the  Court  afterwards,  and  of  its  own 
motion,  examined  him,  the  witness  cannot  then,  without  the  per- 
mission of  the  Court,  be  subjected  to  cross-examination.  When,  9 
after  the  examination  of  a  witness  by  the  complainant  and  the 
defendant,  the  Court  takes  him  in  hand,  he  is  put  under  special 
pressure,  as  the  Judge  is  empowered  to  ask  any  question  he 
pleases,  in  any  form  about  any  fact  relevant  or  irrelevant ;  and  he 
is,  therefore,  at  the  same  time  placed  under  the  special  protection 
of  the  Court,  which  may  at  its  discretion,  aUow  a  party  to  cross- 
examine  him ;  but  this  cannot  be  asked  for  as  a  matter  of  right. 
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EVIDENCE. 
The  principle  applies  equally,  whether  it  is  intended  to  direct  the 
examination  to  the  witness'  statements  of  fact,  or  to  circomstancea 
%  touching  his  credibility;  for  any  question  meant  to  impair  his 

credit  tends  (or  is  so  designed)  to  get  rid  of  the  effect  of  all  his 
answers,  and  of  each  of  them,  just  as  much  as  one  that  may  bring 
out  an  inconsistency  or  contradiction.  It  is  then  a  cross-examin- 
ation upon  answers — upon  every  answer  given  to  the  Court,  and  is 
subject  to  the  Court's  control."  B.  v.  Sakhdrdm  Mukumdji, 
11  Bom.  H.  C.  Rep.,  p.  166. 

This  section  does  not  justify  a  Judge  questioning  the  witnesses 
after  the  examination-in-ohief  and  so  anticipating  the  cross- 
examination.    R.  v.  Noor  Bum  Kaxi,  I.  L.  E.,  6  Cal.v  279,  at  p.  283. 

Power  of  jury       166-     In  cases  tried  by  jury  or  with  assessors,  the 

or  assessors  to    .        ww  J  J      J  » 

put  question*  jury  or  assessors  may  put  any  questions  to  the  wit- 
nesses, through  or  by  leave  of  the  Judge,  which  the 
Judge  himself  might  put  and  which  he  considers 
proper. 


No  new  trial 
for  rejection 
or  improper 
reception  of 
evidence. 


CHAPTER   XL 

Of  improper  admission  and  rejection  of  evidence. 

167.  The  improper  admission  or  rejection  of 
evidence  shall  not  be  ground  of  itself  for  a  new 
trial  or  reversal  of  any  decision  in  any  case,  if  it 
shall  appear  to  the  Court,  before  which  such  objec- 
tion is  raised,  that,  independently  of  the  evidence 
objected  to  and  admitted,  there  was  sufficient  evi- 
dence to  justify  the  decision,  or  that,  if  the  rejected 
evidence  had  been  received,  it  ought  not  to  have 
varied  the  decision. 

Noto- 
Improper  rejection  or  reception  of  evidence.— Tho  rule  in  Eng- 
land is  that  in  civil  cases  no  new  trial  shall  be  granted  on  tho 
ground  of  improper  admission  or  exclusion  of  evidence  unless 
some  substantial  wrong  or  miscarriage  has  been  occasioned 
thereby :  in  criminal  cases  there  is  no  remedy  unless  there  be  a 
conviction  and  the  Judge,  in  the  exercise  of  his  discretion  states  a 
case  for  the  Court  of  Crown  Cases  Reserved;  if,  however,  that 
Court  is  of  opinion  that  evidence  was  improperly,  admitted  «r 


^ 
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EVIDENCE, 
rejected,  it  must  set  aside  the  conviction.  Steph.  Dig.,  §  143.  The 
present  section  applies  the  same  rule  to  all  cases  civil  and  criminal. 
This  principle  is  acted  upon  by  the  Judicial  Committee  of  the 
Privy  Council.  In  Lalla  Bundseedhur  v.  The  Government  of  Bengal, 
14  Moore's  I.  A.,  86,  the  Courts  below  having  admitted  evidence 
not  properly  admissible,  the  Judicial  Committee  examined  the 
whole  evidence,  and  being  satisfied  that,  independent  of  the  evi- 
dence improperly  admitted,  there  was  sufficient  evidence  to  justify 
the  decision  of  the  Courts  below,  rejected  the  appeal.  So  also 
Mohur  Singh  v.  Ghariba,  4  B.  L.  R.,  499. 

This  section  has  the  effect  of  curing  any  irregularity  of  proce- 
dure where  it  is  shown  that  there  has  been  no  failure  of  justice  or 
that  the  accused  have  not  been  substantially  prejudiced.  Queen- 
Empress  v.  Nand  Ram,  L  L.  R.,  9  All.,  609. 

Where  a  party  has  had  full  opportunity  of  produciug  his  evi-  • 
dence,  and  part  of  it  is  rejected  by  an  Appellate  Court,  the 
decision  must,  if  the  unrejected  evidence  is  insufficient  to  support 
his  case,  be  against  him,  not  that  the  case  be  retried.  "  The 
suspicion,  however  probable,  of  the  Judge  that  a  party,  who  has 
failed  to  prove  his  case,  may  be  more  successful  on  a  second  and 
fuller  investigation  is  no  sufficient  ground  for  directing  a  new 
trial."    Smajoar  MUrasar  Singh  v.  Nund  Lai,  8  Moore's  I.  A.,  199. 

No  appeal  on  the  sole  ground  that  Lower  Court  discredited  the 
witnesses :— An  Appellate  Court  ought  to  be  very  cautious  in  over- 
ruling the  conclusion  come  to  by  an  Original  Court  as  to  tho  credi- 
bility of  witnesses.  The  Original  Court  is  in  a  far  better  position 
than  the  Appellate  Court  to  form  a  sound  opinion  on  this  point, 
and  its  judgment  on  it  should  be  accepted  by  the  Appellate  Court, 
unless  it  is  manifestly  clear  from  the  probabilities  attached  to 
certain  circumstances  in  the  case  that  the  Original  Court  was 
wrong.  Musadee  Mahomed  Oazum  Sherazee  v.  Meerza  Ally  Maho- 
med Shoostry,  6  Moore's  I.  A.,  27.  "  This  Board,"  it  was  observed 
in  the  Privy  Council,  "  never  heard  of  an  appeal  being  instituted 
on  the  ground  that  witnesses  had  been  discredited  :  the  Court 
below  were  aware  of  the  character  of  those  witnesses,  and,  besides 
the  knowledge  of  their  character,  had  the  advantage  of  seeing 
their  demeanour  and  behaviour,  of  which  we,  on  written  evi- 
dence, have  no  power  of  judging.  We  feel  it  our  duty,  therefore, 
to  decide  this  case  on  the  general  principle  that  no  appeal  will  lie 
from  the  judgment  of  a  Court  below  on  the  ground  that  the  Court 
discredited  the  witnesses  produced  to  them  by  either  party." 
Santacana  v.  Ardevol,  1  Knapp,  269. 
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EVIDENCE. 
This  rule  if  equally  applicable  to  criminal  casea  — This  section 
applies  to  criminal  as  well  as  to  civil  cases,  B.  v.  HuriboU  Okumdtr 
QJurn,  I.  L.  fi.,  1  Cal.,  207,  and  to  criminal  trials  by  jury  in  the 
High  Court.    £.  v.  Navroji  Ddddbhdi,  9  Bom.  H.  C.  Rep.,  p.  358. 

Where  ho  objection  is  taken  by  the  opposite  party  to  the  produc- 
tion of  evidence,  it  may  be  inferred  that  there  are  circumstances 
which  justify  its  production:  and  a  party  will  not  be  allowed  on 
appeal  to  urge  an  objection  which  he  might  havo  urged  bfct  did  not 
urge  at  the  original  hearing.  On  this  ground,  where  secondary 
evidence  has  been  admitted,  without  objection,  at  the  original 
hearing  the  other  party  cannot  object  to  its  admissibility  oa 
appeal.  Tho  admission  of  an  unstamped  or  insufficiently  stomped 
document  has  been  held  to  be  no  ground  for  appeal,  the  error  not 
affecting  the  merits  of  the  case  or  the  jurisdiction  of  the  Court. 
Mark  Ridded  Cwrie  v.  Muiu  Bamen  Oketty,  3  B.  L.  R  ,  130. 

Where,  in  a  suit  for  enhancement,  the  plaintiff  called  witnesses 
to  speak  from  memory  to  prices  prevalent  in  the  locality  for  a 
number  of  years,  and  the  Judge  excluded  their  evidence  and  relied 
only  on  merchants'  books,  &c,  this  was  held  an  error  of  law  with 
which  the  Court  could  deal  in  special  appeal.  Huro  Prosad  Boy 
v.  Womatara  Debree,  I.  L.  B.,  7  Cal.,  267. 

In  Womes  Chunder  ChatUrjee  v.  Ohander  Chum  Roy,  I.  L.  &, 
7  Cal.,  295.  Garth,  C.  J.,  points  out  the-  difficulty  of  applying  this 
section  in  special  appeal,  as  such  a  course  would  involve  the  neces- 
sity of  weighing  the  remaining  evidence,  Which,  in  special  appeal, 
the  Court  cannot  do.  The  only  case  where  it  can  be  done  is  where 
the  Court  has  arrived  at  its  conclusion  on  other  grounds,  independ- 
ent of  the  evidence  improperly  admitted. 


Digitized  by 


Google 


j 


SOHBDULB. 


385 


1 

s 

49 


H 


P 
Q 

W 
O 
OQ 


TJ 
fl 

flS 

8 

o 

a 

«r 

a 

<N 

fc 

43 

1 


•85 


■3  a 
2'! 

O    O    0> 
OD    OQ  112 

9  o  4» 

QQ 


s 

_  JJ 

2     «- 


OQ 


CO.     OQ 


flS 
CO    <D 

as  a 
■"8 

^  O  CO 


o 

OQ       QQ       OQ 


r-i 

49 


»£      oo  *o  i=i 

22      rH  **  «m 

*-  52  ^     ^ 

j     h  m  a  Pi  m 


OS 


3 

03 


o 


49 


o 


i 


■8 

1 

2 


s 


M 

■*> 

o 

s 

.2 

.a 
-2 


OQ 


Digitized  by  VjOOQ IC 


Digitized  by  CjOOQ IC 
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Speech  of  the  Hon'ble  Mr.  STEPHEN*  on  presenting  the  report 
of  the  Select  Committee  on  the  Bill  to  define  and  amend  the 
Law  of  Evidence. 

(31<t  March  1871). 

On  this  occasion,  I  have  to  explain  the  position  of  a  measure  per- 
haps as  important  as  an y  that  has  been  passed  of  late  years  by  the 
Indian  legislature,  inasmuch  as  if  it  becomes  law,  it  will  affect  the 
daily  administration  of  both  civil  and  criminal  procedure  through- 
out the  whole  country.  Moreover,  the  subject-matter  to  which  the 
Bill  refers  is  one  of  deep  and  wide  general  interest,  for  a  law  of 
Evidence  properly  constructed  would  be  nothing  less  than  an 
application  of  the  practical  experience  acquired  in  Courts  of  law 
to  the  problem  of  inquiring  into  the  truth  as  to  controverted  ques- 
tions of  fact,  however  imperfectly  it  may  have  been  attained. 

"  This  is  the  object  which  has  been  kept  in  view  in  framing  the 
Bill  which  the  Committee  append  to  their  report,  and  which  I  am 
now  to  describe  in  a  general  way  to  your  Lordship  and  the  Council. 

"  I  will  state,  in  the  first  place,  the  history  of  the  measure  down 
to  the  present  time.  So  far  back  as  the  year  1868,  the  Indian  Law 
Commissioners  drew  a  Draft  Evidence  Act,  which  was  sent  out  to 
this  country,  and  introduced  and  referred  to  a  Select  Committee 
by  my  friend  and  predecessor  Mr.  Maine.  The  Bill  was  circulated 
for  opinion  to  the  Local  Governments,  and  was  pronounced  by 
every  legal  authority  to  which  it  was  submitted  to  be  unsuitable 
to  the  wants  of  this  country.  In  this  view  the  Committee  concur 
for  reasons  which  I  need  not  state  in  detail  on  the  present 
occasion,  as  they  are  fully  stated  in  the  report  which  I  present 
to-day.  I  may  observe  in  general,  however,  that  the  principal 
reasons  were  that  the  bill  was  not  sufficiently  elementary  ;  that  it 
was  in  several  respects  incomplete,  and  that,  if  it  became  law, 
it  would  not  supersede  the  necessity  under  which  judicial 
officers  in  this  country  are  at  present  placed  of  acquainting  them- 
selves by  means  of  English  hand-books  with  English  law  upon  this 
subject.  The  Commissioners'  draft,  indeed,  would  hardly  be 
intelligible  to  a  person  who  did  not  enter  upon  the  study  of  it 

•  8ir  James  Fitsjamee  Stephen,  made  a  Judge  of  the  High  Court  in  England 
in  January  1879. 
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with  a  considerable  knowledge  of  the  English  law.  Under  these 
circumstances,  a  new  draft  was  framed,  which  we  now  propose  to 
print  and  circulate,  and  on  which  1  hope  to  receive  the  opinions  of 
the  Local  Governments  and  High  Courts  in  the  course  of  the 
summer,  say,  by  next  September,  so  that  their  criticisms  may  be 
deliberately  weighed,  and  the  measure  may  be  finally  disposed  of 
by  this  time  next  year. 

"The  report  of  the  Committee  explains,  very  fully  the  scheme 
of  the  Bill,  which,  of  course,  is  of  considerable,  though  not,  I  hope, 
unwieldy,  length,  and  enters  fully  into  the  reasons  which  have  led 
us  to  adopt  its  leading  provisions.  I  will  not  weary  the  Council 
by  going  into  all  these  questions  on  the  present  occasion.  I  wffl 
confine  myself  to  saying  that  I  trust  that  those  who  will  have  to 
criticise  the  Bill  will  begin  by  studying  the  report,  which  has  been 
drawn  up  with  great  care,  and  which,  as  well  as  the  Bill  itself, 
forms  a  connected  and  systematic  whole.  The  general  object  kept 
in  view  in  framing  the  Bill  has  been  to  produce  something  from 
which  a  student  might  derive  a  clear,  comprehensive  and  distinct 
knowledge  of  the  subject,  without  unnecessary  labour,  but  not,  of 
course,  without  that  degree  of  careful  and  sustained  attention 
which  is  necessary  in  order  to  master  any  important  and  intricate 
matter.  It  is  by  this  standard  that  the  Committee  in  general, 
and  I  in  particular  as  the  member  in  charge  of  the  Bill,  desire 
that  it  may  be  tried. 

"  With  this  reference  to  the  Bill  and  the  Report  of  the  Committee, 
I  proceed  to  discuss  the  general  questions  connected  with  the 
subject,  and  to  mention  a  few  of  the  leading  features  of  the  measure. 

"  I  suppose  that  I  may  assume  as  generally  admitted  the  neces- 
sity which  exists  for  legislation  on  the  subject  of  evidence  in 
British  India.  It  would  be  exceedingly  difficult  to  say  precisely 
what,  at  the  present  moment,  the  law  upon  the  subject  certainly 
is.  To  some  extent — it  is  far  from  being  clear  to  what  extent — 
and  in  some  parts  of  the  country — though  questions  might  be 
raised  as  to  the  particular  parts  of  the  country — the  English  law 
of  Evidence  appears  to  be  in  force  in  British  India.  Whatever 
may  be  the  theory,  it  both  is  and  will  continue  to  be  so  in  practice ; 
for  if  the  English  Law  of  Evidence  has  not  been  introduced  into 
this  country,  English  lawyers  and  quasi-lawyers  have,  and  they 
have  been  directed  to  decide  according  to  the  law  of  justice,  equity. 
and  good  conscience.  Practically  speaking,  these  attractive  words 
mean  little  more  than  an  imperfect  understanding  of  imper- 
fect collections  of  not  very  recent  editions  of  English  text-books. 
It  is  difficult  to  imagine  anything  much  less  satisfactory  than  ssok 
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a  state  of  the  law  as  this.  A  good  deal  may  be  said  for  an  elaborate 
legal  system,  well  understood  and  strictly  administered.  A  good 
deal  may  be  said  for  unaided  mother- wit  and  natural  shrewdness ; 
bat  a  half  and  half  system,  in  which  a  vast  body  of  half-under- 
stood law,  totally  destitute  of  arrangement  and  of  uncertain  autho- 
rity, maintains  a  dead-alive  existence,  is  a  state  of  things  which 
it  is  by  no  means-easy  to  praise. 

"  Legislation  thus  being  necessary,  in  what  direction  is  legisla- 
tion to  proceed  P  A  gentleman,  for  whose  opinion  upon  all  subjects 
connected  with  Indian  law  and  legislation  I,  in  common  with 
most  other  people,  have  a  profound  respect,  said  to  me  the  other 
day  in  discussing  the  subject :  "  my  Evidence  Bill  would  be  a  very 
short  one.  It  would  consist  of  one  rule,  to  this  effect— All  rules 
of  evidence  are  hereby  abolished."  I  believe  that  the  opinion  thus 
vigorously  expressed  is  really  held  by  a  large  number  of  persons 
who  would  not  avow  it  so  plainly.  There  is,  in  short,  in  the  lay 
world,  including  in  the  expression  the  majority  of  Indian  civilians, 
an  impression  that  rules  of  evidence  are  technicalities  invented  by 
lawyers  principally  for  what  Bentham  called  fee-gathering  pur- 
poses, and  of  no  real  value  in  the  investigation  of  truth.  I  cannot 
admit  that  this  impression  is  in  any  degree  correct.  I  believe 
that  rules  of  evidence  are  of  very  great  value  in  all  inquiries  into 
matters  of  fact,  and  in  particular  in  inquiries  for  judicial  purposes ; 
and  that  it  is  practically  impossible  to  investigate  difficult  subjects 
without  regard  to  them. 

"  It  is  worth  while  to  illustrate  this  point  a  little,  because  the 
necessity  for  rules  of  evidence  rests  upon  it ;  but  strong  proof  of  it 
is  to  be  found  in  the  fact  that  in  all  ages  and  countries  there  have 
been  rules  of  evidence.  In  rude  times  and  amongst  primitive 
people,  the  task  of  arriving  at  the  truth  as  to  matters  of  fact  was 
regarded  as  so  hopeless  and  difficult,  that  rude  arbitrary  sub- 
stitutes for  any  sort  of  rational  procedure  were  provided  in  the 
shape  of  ordeals  and  judicial  combats.  Where  people  began  to 
obtain  glimpses  of  the  true  methods  of  investigation,  they  seem  to 
have  considered  as  almost  supernatural  skill  what  in  our  days  would 
fall  within  the  scope  of  average  police  officers  or  attorneys'  clerks. 
The  delighted  wonder  which  was  displayed  by  the  Jews,  according 
to  the  apocryphal  story  of  Susannah  and  the  Elders,  at  what  a 
legal  friend  of  mine  used  to  call  '  that  very  feeble  cross-examin- 
ation of  Daniel's  about  the  trees,'  is  a  good  instance  of  this.  At  a 
later  period,  arbitrary  rules  of  evidence  began  to  be  formed.  Such 
a  fact  must  be  proved  by  two  eye-witnesses;  such  another  by  four; 
such  another  by  seven.  To  say  nothing  of  European  systems, 
in  which  such  rules  were  in  force,  the  Hedaya  is  full  of  them* 


Digitized  by  VjOOQ IC 


390  APPENDIX    I. 

These  rules  were  sever  introduced  in  their  full  force  into  England, 
but  the  system  which  was  adopted,  or  rather  which  grew  up  by 
degrees,  was  of  a  very  miied  and  exceedingly  singular  character. 
Part  of  it  consisted  of  rules  declaring  large  classes  of  witnesses  to 
be  incompetent.  Part  was  intimately  connected  with  the  English 
system  of  special  pleading,  which  was  so  contrived  as  to  define 
with  extreme  precision  the  facts  upon  which  the  parties  differed, 
or  were,  as  the  phrase  goes,  at  issue.  Part  were  the  result  of  the 
practical  experience  of  the  Courts,  and  these  were  by  far  the  most 
,  valuable  portion,  in  my  opinion,  of  the  English  Law  of  Evidence. 
Most  of  the  other  rules  have  indeed  been  cut  away  by  legislation 
and  the  rules  which  still  remain  may  fairly  be  taken  to  be  the  nett 
result  of  English  judicial  experience  in  modern  times.  |In  the 
most  general  terms,  these  rules  are — 

1,  that  evidence  must  be  confined  to  the  issue; 

2,  that  hearsay  is  no  evidence ; 

3,  that  the  best  evidence  must  be  given; 

4,  rules  as  to  confessions  and  admissions ; 

5,  rules  as  to  documentary  evidence. 

"  I  have  two  general  remarks  to  make  upon  them. 

"The  first  is  that  they  are  sound  in  substance  and  eminently 
useful  in  practice,  and  that,  when  properly  understood,  they  are 
calculated  to  afford  invaluable  assistance  to  all  who  have  to  take 
part  in  the  administration  of  justice. 

"  The  second  is  that  I  believe  that  no  rules  collected  in  one  body 
upon  any  important  subject  were  ever  expressed  so  loosely,  in  such 
an  intricate  manner,  or  at  such  intolerable  length. 

"  It  is  necessary  to  prove  the  first  of  these  propositions,  in  order 
to  j  ustif y  the  recommendation  of  the  Committee  that  the  substance 
of  the  rules  in  question  should  be  introduced  in  the  form  of  express 
law  into  this  country.  It  is  necessary  to  prove  the  second  pro- 
position, in  order  to  justify  the  attempt  made  in  the  Bill  to  reduce 
the  rules  to  order  and  system. 

"  First,  then,  as  to  the  proposition  that  the  rules  in  question  are 
substantially  sound,  and  do  far  more  good  than  harm,  even  in  their 
present  confused  condition.  The  proof  of  this  is,  I  think,  to  be  found 
in  a  comparison  between  the  proceedings  of  English  Courts  of  Jus* 
tice  and  those  of  countries  which  have  no  such  rules,  and  between  the 
proceedings  of  English  Courts  in  which  these  rules  are,  and  those  in 
which  they  are  not,  understood  and  acted  upon.  As  a  preliminary 
remark,  I  think  I  ought  to  observe  that  the  knowledge  of  these  rules 
possessed  by  English  lawyers  is  derived  far  more  from  the  daily 
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practice  in  the  Courts  than  from  theoretical  study.  Many  English 
lawyers  know  by  habit,  almost  instinctively,  whether  this  or  that 
(to  use  the  common  phrase)  is  or  is  not  evidence,  although  they  have 
hardly  given  the  theory  of  the  matter  a  thought.  Practice,  therefore, 
and  not  theory  affords  the  true  test  of  the  value  of  these  rules.  In 
fact,  the  clumsy,  intricate,  ambiguous,  and  in  many  instances  absurd, 
theory  by  which  the  rules  of  evidence  are  connected  together  came 
after  the  eminently  sagacious  practice  which  theywere  intended 
to  justify  and  explain.  What  is  the  practical  effect  of  these  rules  P 
I  may  perhaps  be  permitted  to  answer  this  by  referring  to  a  book 
which  I  published  in  1863  on  the  criminal  laws  of  England,  and 
which  contains,  amongst  other  things,  an  analysis  of  several  cele- 
brated trials,  English  and  French.  One  object  of  that  analysis 
was  to  contrast  the  effect  of  the  presence  and  absence  of  rules  of 
evidence ;  and  I  think  that  anyone  who  would  take  the  trouble  to 
compare  those  trials  together  carefully  would  agree  with  me  in  the 
conclusion  that  the  practical  effect  of  the  English  rules  of  evidence 
in  those  cases  was  to  shorten  the  proceedings  enormously,  and  at 
the  same  time  to  consolidate  and  strengthen  them,  keeping  out 
nothing  that  a  reasonable  person  would  have  wished  to  have  before 
him  as  materials  for  bis  judgment.  The  French  system,  on  the 
other  hand,  which  dispenses  with  all  rules  of  evidence,  got,  at  least 
in  those  cases,  no  other  result  from  the  want  of  them  than  floods 
of  irrelevant  gossip  and  collateral  questions  enough  to  confuse  and 
bewilder  the  strongest  head.  Again,  compare  the  proceedings  of 
an  ordinary  Court  of  criminal  justice  with  the  proceedings  of  a 
court-martial,  in  which  the  rules  of  evidence  are  far  less  strictly 
enforced  and  less  clearly  understood.  An  ordinary  criminal  Court 
never  gets  very  far  from  the  point,  but  a  court-martial  continually 
wanders  into  questions  far  remote  from  those  which  it  was  assem- 
bled to  try.  Nothing,  for  instance,  is  more  common  than  to  see 
the  prosecutor  change  places,  as  it  were,  with  the  prisoner,  or  to 
find  collateral  issues  pursued  till  the  Court  finds  itself  engaged  in 
determining,  not  whether  A  was  guilty  of  a  military  offence,  but 
whether  Z  told  a  falsehood  on  some  perfectly  irrelevant  subject. 
In  a  case  which  I  well  recollect,  B  testified  against  A.  B  being 
cross-examined  to  his  credit  stated  a  fact  not  otherwise  relevant  to 
the  enquiry.  Z  denied  the  fact  which  B  affirmed,  and  made  further 
statements  which  were  contradicted  by  intermediate  letters  of  the 
alphabet.  No  Judge  can  possibly  be  expected,  by  the  mere  light 
of  nature,  to  know  how  to  set  limits  to- the  enquiries  in  which  he  is 
engaged ;  yet  if  he  does  not,  an  incalculable  waste  of  time  and 
energy,  and  a  great  weakening  of  the  authority  of  his  Court,  is  sure 
to  follow.    Active  and  zealous  advocates,  who,  have  no  rules  of 


391 


Digitized  by  VjOOQ IC 


392  APPENDIX     I. 

evidence  to  restrain  their  seal,  would  have  it  in  their  power  to  per- 
vert the  administration  of  justice  to  the  basest  purposes,  and  to 
inflict  immense  injury  on  every  olass  connected  with  it,  directly  or 
remotely :  that  might,  and  often  would,  in  such  hands,  be  made  the 
excuse  for  tearing  open  old  quarrels  and  reviving  questions  laid  at 
rest,  and  giving  fresh  animus  to  scandals  long  since  exploded;  and 
the  main  question  would  frequently  be  lost  sight  of  in  a  cloud  of 
irritating  and  useless  collateral  issues.  I  may  be  excused  for 
referring  to  my  own  experience  at  the  Bar  in  illustration  of  this. 
Appeals  against  orders  of  affiliation  used  invariably  to  produce  an 
amount  of  perjury  and  counter-perjury  which  I  should  think  it 
would  be  difficult  to  exceed  in  any  country.  In  certain  parts  si 
the  country,  it  was  a  point  of  honour  for  the  friends  of  the  putairo 
father  and  of  the  mother,  respectively,  to  *  go  to  session  to  swear 
for  him,  or  her,'  as  they  used  to  say.  No  one  who  did  not  take 
part  in  such  cases  could  imagine  the  strange  ramifications  of  false- 
hood and  contradiction  into  which  a  hotly-contested  case  of  this 
kind  would  spread,  or  the  number  of  imputations  thrown  on  the 
honesty  and  chastity  of  the  different  witnesses,  male  and  female. 
If  it  had  not  been  for  the  rules  of  evidence  the  reputations  of  half 
the  population  of  the  village  would  have  been  torn  in  pieces.  The 
rules  of  evidence  kept  matters  to  a  point,  and  so  minimised  the 
evil ;  but  the  parties,  the  witnesses,  and  the  attorneys,  all  appeared 
to  me  to  be,  one  more  anxious  than  another,  to  fight  the  matter  out 
till  the  very  last  rag  of  character  had  been  stripped  off  the  back  of 
every  man,  woman,  and  child,  whose  name  was  in  any  way  brought 
into  the  discussion.  The  French  Courts  display  this  evil  in  an 
aggravated  form.  In  the  Work  to  which  I  have  already  referred 
will  be  found  an  account  of  the  trial  of  a  monk  named  Leotade  lor 
murder.  If  disposed  of  under  the  English  rules  of  evidence,  H 
could  hardly  have  taken  more  than  a  day  or  two  at  the  most.  la 
the  French  Court,  it  lasted  for,  I  think,  about  three  weeks,  and 
branched  out  into  all  sorts  of  subjects.  One  witness,  in  particular, 
was  discovered  to  have  seduced  a  girl  seven  years  before,  and  letters 
from  her  to  him  were  read  to  throw  light  on  his  character.  He 
naturally  wished  to  give  his  own  account  of  the  transactions,  but 
was  stopped  on  the  ground  that  a  line  must  be  drawn  somewhere, 
and  that  the  Court  chose  to  draw  it  between  the  point  at  which 
an  irrelevant  slur  had  been  thrown  on  his  character  and  the  point 
at  which,  had  he  been  permitted  to  do  so,  he  might  have  given  an 
equally  irrelevant  explanation. 

"  It  is  not,  however,  merely  for  the  purpose  of  confining  judicial  t 
proceedings  within  reasonable  limits  that  rules  of  evidence  are,) 
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useful.  They  ire  also  of  pre-eminent  importance  for  the  purpose  I 
of  protecting  and  guiding  the  Judge  in  the  discharge  of  his  duty. ) 
There  is  a  sense  in  which  it  may  he  said  with  perfect  truth  that 
even  legislative  power  is  unequal  to  the  task  of  abolishing  rules 
of  evidence.  No  doubt,  it  is  competent  to  the  legislature  to  pro- 
vide that  no  rules  of  evidence  shall  have  the  force  of  law;  but 
unless  they  expressly  forbid  all  Courts  and  Judges  to  act  upon 
any  rules  at  all,  or  to  listen  to  any  arguments  as  to  the  manner  in 
which  they  shall  exercise  the  discretion  with  which  they  are 
invested  (propositions  too  absurd  to  state  or  to  discuss),  the  Judges 
infallibly  will  hear,  and  will  be  guided  by,  arguments  upon  the 
subject,  and  these  arguments  will  be  drawn  from  the  practice  of 
English  Courts.  Moreover,  the  Courts  of  Appeal  will  exercise 
their  own  discretion  in  the  matter,  and  thus,  by  degrees,  the  system 
would  grow  up  again  in  the  most  cumbrous,  chaotic  and  inconve- 
nient of  all  conceivable  shapes.  The  plain  truth  is,  that  there  is 
only  one  possible  way  of  getting  rid  of  the  law  of  evidence,  and 
that  is  by  getting  rid  of  the  administration  of  justice  by  lawyers 
and  returning  to  the  system  of  mere  personal  discretion. 

"  It  may  be  that  some  persons  would  like  this  policy,  but  I  sup- 
pose it  is  one  which  I  need  not  discuss. 

"  So  far,  I  have  considered  the  rules  of  evidence  merely  as  they 
conduce  to  the  important  practical  objects  of  keeping  proceedings 
to  the  point,  and  of  protecting  and  supporting  the  Judges.  I  must 
now  say  a  few  words  on  their  value  as  furnishing  the  Judge  with 
solid  tests  of  truth.  I  fully  admit  that  their  value  in  this  respect 
is  often  exaggerated  and  misconceived ;  but  I  think  that,  when  the 
matter  is  fairly  stated,  it  will  be  found  that  they  have  a  real,  though 
it  may  be  described  as  a  negative,  value  for  this  purpose.  There 
are  two  great  problems  on  which  the  rules  of  evidence  throw  no 
light  at  all,  and  on  whioh  they  are  not  intended  to  throw  any  light ; 
and  it  must  be  admitted  that  those  problems  are  by  far  the  most 
important  of  any  which  a  Judge  has  to  solve.  No  rule  of  evidence 
that  ever  was  framed  will  assist  a  Judge  in  the  very  smallest 
degree  in  determining  the  master  question  of  the  whole  subject — 
whether,  and  how  far,  he  ought  to  believe  what  the  witnesses  say  P 
Again,  rules  of  evidence  are  not,  and  do  not,  profess  to  be  rules  of 
logic.  They  throw  no  light  at  all  on  a  further  question  of  equal 
importance  to  the  one  just  stated.  What  inference  ought  the 
Judge  to  draw  from  the  facts  in  which,  after  considering  the 
statements  made  to  him,  he  believes  P  In  every  judicial  proceed- 
ing whatever,  these  two  questions — Is  this  true,  and,  if  it  is  true, 
what  then  P— ought  to  be  constantly  present  to  the  mind  of  the 
Judge ;  and  it  must  be  admitted,  both  that  the  rules  of  evidence 
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do  not  throw  the  smallest  portion  of  light  npon  them  and  thai  per- 
sons who  are  absolutely  ignorant  of  those  rules  may  give  a  much 
hetter  answer  to  each  of  these  questions  than  men  to  whom  every 
rule  of  evidence  is  perfectly  familiar.    I  think  that  a  more  or  less 
distinct  perception  of  this,  coupled  with  impatience  of  the  exag- 
gerated pretensions  which  have  sometimes  been  made  on  behalf  of 
the  rules  of  evidence,  are  the  principal  reasons  for  the  distrust  and 
dislike  with  which  they  are  at  times  regarded.    This  dislike,  I 
think  merely  a  particular  application  of  the  vulgar  error  which  m 
so  many  instances  leads  people  to  deprecate  art  in  comparison  wit* 
nature,  as  if  there  were  an  opposition  between  the  two*  and  as  tf 
art  in  all  cases  did  not  presuppose  and  depend  upon  nature,    tfcej 
best  shoes  in  the  world  will  not  make  a  man  walk,  nor  will  the  best! 
glasses  make  him  see;  and  in  just  the  same  way,  the  best  rules  <*q 
evidence  will  not  supply  the  place  of  natural  sagacity  or  of  a  taetel 
for  and  training  in  logic;  but  it  no  more  follows  that  rales  on 
evidence  are  useless  as  guides  to  truth,  than  that  shoes  or  glasses! 
are  useless  as  assistances  to  the  feet  and  to  the  eyes.    The  real  usej 
of  rules  of  evidence  in  ascertaining  the  truth  consists  in  the  fact 
that  they  supply  negative  tests,  warranted  by  very  long  and  varied 
experience,  as  to  two  great  points,  the  relevancy  of  facts  to  the! 
question  to  be  decided  by  the  Court  and  the  sort  of  evidence  byl 
which  particular  facts  ought  to  be  proved.    They  may  in  the 
broadest  and  most  popular  form  be  stated  thus  : — 

"  If  you  want  to  arrive  at  the  truth  as  to  any  matter  of  fact  of 
serious  importance,  observe  the  following  maxims  :— 

"  First,  if  your  belief  in  the  principal  fact  which  you  wish  to  7 
ascertain  is  to  be,  after  all,  an  inference  from  other  facts,  let  these 
facts,  at  all  events,  be  closely  connected  with  the  principal  fact  in 
some  one  of  certain  specific  modes.  Secondly,  never  believe  in  any 
fact  whatever,  whether  it  is  the  fact  which  you  principally  wish  to 
determine,  or  whether  it  is  a  fact  from  which  you  propose  to  infer 
the  existence  of  the  principal  fact,  until  you  have  before  you  the 
best  evidence  that  is  to  be  had ;  that  is  to  say,  if  the  fact  is  a  thing 
done,  have  before  you  some  one  who  saw  it  done  with  his  own  eyes : 
if  it  was  a  thing  said,  have  before  you  some  one  who  heard  it 
said  with  his  own  ears :  if  it  was  a  written  paper,  have  the  paper 
before  you  and  read  it  for  yourself.  This  exception — qualifications 
and  explanations  apart — is  the  true  essence  of  the  rules  of  evidence, 
and  I  think  that  no  one  will  deny,  either  that  these  rules  are  in 
themselves  eminently  wise,  or  that  they  are  by  no  means  so  obvious 
and  self-evident  that  the  mere  unassisted  natural  sagacity  of 
judicial  officers  of  every  grade  can  be  trusted  to  grasp  their  Ml  j 
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.  moaning  and  to  apply  them  to  the  practical  questions  which  arise 
in  the  administration  of  justice,  with  no  assistance  from  any  express 
law.  I  do  not  wish  to  exaggerate,  but  I  must  add*  that  J  attach 
considerable  moral  and  speculative  value  to  these  rules.  If  they 
are  firmly  grasped  by  Courts  of  Justice,  and  rigidly  insisted  upon 
in  all  practical  matters  which  come  before  the  Courts,  they  will 
gradually  work  their  way  amongst  the  people  at  large,  and  furnish 
them  with  tests  by  which  to  distinguish  between  credulity  and 
rational  belief  upon  a  great  variety  of  matters  which  will  be  of  vast 
importance.  I  ought  to  add  that  the  good  which  they  are  calcu- 
lated to  effect  can  be  obtained  only  by  erecting  them  into  laws  and 
rigorously  enforcing  them.  When  this  is  done,  I  feel  confident 
that  experience  will  be  continually  adding  to  the  proof  of  their 
value. 

"  So  far,  I  have  tried  to  prove  the  proposition  that  the  English 
rules  of  evidence  are  of  real  solid  value,  and  that  they  are  not  a 
mere  collection  of  arbitrary  subtleties  which  shackle,  instead  of 
guiding,  natural  sagacity.  I  pass  now  to  the  next  proposition, 
which  is,  that  these  rules  are  expressed  in  a  form  so  confused,  intri- 
cate and  lengthy,  that  it  is  hardly  possible  for  any  one  to  learn 
their  true  meaning  otherwise  than  by  practice,  an  inconvenience 
which  may  be  altogether  avoided  by  a  careful  and  systematic  dis- 
tribution. For  the  proof  of  this  proposition,  if  indeed  it  is  disputed, 
I  can  only  refer  in  general  to  the  English  text-books  on  the  sub- 
ject. They  form  a  mass  of  confusion  which  no  one  can  understand 
until,  by  the  aid  of  long  practice,  he  learns  the  intention  of  the 
different  rules,  of  which  they  heap  together  innumerable  and  often 
incoherent  illustrations.  I  am  far  from  wishing  to  impute  this  has 
a  fault  to  the  industrious,  and  in  many  cases  distinguished,  authors 
of  these  compilations.  They,  like  all  other  band-books,  are  intended 
for  immediate  practical  purposes,  and  are  mere  collections  of 
enormous  masses  of  isolated  rulings,  generally  relating  to  some 
very  minute  point.  It  was  necessary,  therefore,  that  they  should 
be  arranged,  rather  with  reference  to  vague  catch-words  with 
which  the  ears  of  lawyers  are  familiar,  than  with  reference  to 
theoretical  principles  which  it  has  never  been  worth  any  lawyer's 
while  to  investigate. 

"  The  condition  of  the  law  of  evidence,  as  well  as  the  condition 
of  many  other  branches  of  the  law  of  England,  affords  continual 
illustrations  of  the  extraordinary  intricacy  and  difficulty  which 
arises  from  the  combination  of  the  very  greatest  practical  sagacity 
with  an  absence  of  sound  theory*  or,  what  is  still  worse,  with  the 
presence  of  unsound  theory.    No  one  who  has  not  seen  it  could 
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possibly  imagine  bow  obscure  the  meaning  of  a  clever  man  may 
become  when  be  is  forced  to  squeeze  it  into  the  terms  of  a  theory 
which  does  not  fit  it  and  is  not  true.  I  will  give  one  or  two  illus- 
trations of  my  meaning.  The  expression  '  hearsay  is  no  evidence' 
early  obtained  considerable  currency  in  the  English  Courts.  In 
a  general  way,  its  meaning  is  clear  enough,  and,  what  is  more,  is 
true ;  but,  when  considered  as  the  scientific  expression  of  a  general 
truth,  from  which  rules  can  the  deduced  in  particular  oases,  it  is 
inaccurate,  faulty  and  obscure  to  the  last  degree.  The  objections  . 
to  it  are,  that  both  *  Hearsay  *  and  *  Evidence  *  are  words  of  the 
most  uncertain  kind,  each  of  which  may  mean  several  different 
things.  For  instance,  hearsay  may  mean  what  you  have  heard  ii 
man  say,  and  this  is  its  most  obvious  meaning ;  but  it  is  difficsfel 
to  imagine  a  grosser  absurdity  than  the  assertion  that  no  one  k 
ever  to  prove,  in  a  judicial  proceeding,  anything  said  by  any  other 
person.  'Hearsay,'  again,  may  be  taken  to  mean  that  which  a 
person  did  not  perceive  with  his  own  organs  of  perception ;  bat 
.this  is  not  the  natural  sense  of  the  word,  and  it  is  almost  impossible 
in  practice  to  divest  a  word  of  its  natural  meaning. 

"  The  word  *  evidence '  is  also  exceedingly  ambiguous.  It  may 
mean  that  which  a  witness  says  in  Court.  It  may  mean  the  facts  to 
which  he  testifies,  regarded  as  a  groundwork  for  further  inference. 

"  Notwithstanding  this,  the  phrase '  hearsay  is  no  evidence, '  being 
emphatic  and  easy  to  recollect,  stuck  in  the  ears  and  in  the  minds 
of  lawyers,  and  has  been  taken  by  many  text-writers  as  the 
principle  on  which  their  statement  of  the  most  important  branch 
of  the  law  should  be  arranged.  They  accordingly  took  to  describ- 
ing as  hearsay  every  fact  of  which  evidence  was  by  law  excluded; 
in  short,  they  turned  *  hearsay  is  no  evidence'  into  *  that  which  is 
not  evidence  is  hearsay.'  They  did  not,  however,  do  this  expressly } 
they  did  it  by  describing  as  exceptions  to  the  rule  excluding 
hearsay  all  cases  in  which  evidence  was  admitted  of  anything 
which  would  have  been  excluded  but  for  such  exceptions.  This  ia 
so  intricate  a  statement  that  I  can  hardly  expect  the  Council  to 
follow  me,  but  I  will  give  an  illustration  of  what  I  mean.  The 
question  is,  whether  a  piece  of  land  belongs  to  A  or  B.  A  says 
that  it  belongs  to  him,  because  his  father  C  bought  it  from  D,  who 
bought  it  from  E,  and  he  produces  the  deeds  by  which  E  conveyed 
the  land  to  D  and  D  conveyed  it  to  C.  Now,  as  D  and  E  are  not 
parties  to  the  suit  between  A  and  B,  and  as  A  cannot  of  his  own 
knowledge  know  anything  of  the  transaction  between  them,  English 
text-writers  call  the  deed  between  D  and  E  *  hearsay' ;  and,  aoodvd* 
ing  to  Mr.  Pitt  Taylor,  the  rule  which  permits  such  deeds  4o  b* 
given  in  evidence  is  the  third  exception  to  ¥h*  rule  which  «ti*tnta 
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hearsay.  One  of  the  Judges,  if  I  am  not  mistaken,  called  such 
evidence  '  written  hearsay/  and  so  indifferent  are  English  lawyers 
in  general  to  the  abuse  of  language  for  the  sake  of  momentary 
convenience  that  it  probably  never  struck  him  that  this  was  a 
contradiction  in  terms.  I  think,  however,  that  it  is  hard  to  expect 
people  to  understand,  bear  in  mind,  and  follow  out  in  all  its 
ramifications  a  system  which  employs  language  in  such  a  peculiar 
manner  as  to  call  ancient  deeds  •  written  hearsay.'  To  talk  of 
bearing  a  document  is  like  talking  of  seeing  a  sound. 

**I  now  turn  to  the  ambiguity  of  the  word  'evidence,'  to  which 
I  have  already  referred.  As  I  have  just  said, '  evidence'  sometimes 
means  a  fact  which  suggests  an  inference.  For  instance,  it  is  com- 
mon to  say, — 'Recent  possession  of  stolen  goods  is  evidence  of 
theft ;'  that  is,  the  fact  of  such  possession  suggests  the  inference  of 
theft.  At  other  times,  and  I  think  more  frequently,  '  evidence ' 
means  what  a  witness  actually  says  in  Court,  or  that  which  he 
produces.  For  instance,  we  say  the  evidence  which  he  gave  was 
true.  I  might  occupy,  I  will  not  say  the  attention,  but  the  time, 
of  your  Lordship  and  the  Council  for  hours  if  I  were  to  attempt  to 
describe  the  amount  of  confusion  and  obscurity  which  the  neglect 
of  this  simple  and  obvious  distinction  has  thrown  over  the  whole 
subject.  I  will  eontent  myself  with  observing  that  it  produces  the 
effect  of  giving  a  double  meaning  to  every  expression  into  which 
the  word  'evidence,'  is  introduced.  'Circumstantial  evidence,*' 
'hearsay  evidence,'  'direct  evidence,'  'primary  evidence,'  'best/ 
evidence,'  have  each  two  sets  of  meanings,  and  the  result  is,  that1 
it  is  almost  impossible  to  arrive  at  a  clear  and  comprehensive 
knowledge  of  the  whole  subject,  or  see  how  its  various  parts  are 
related  to  each  other,  without  an  amount  of  study,  thought,  and 
practical  acquaintance  with  the  actual  working  of  the  rules  of 
evidence  which  few  people  are  in  a  position  to  besfow  upon  the 
subject. 

"  I  may  appear  to  be  detaining  the  Council  unduly  upon  merely 
verbal  questions,  but  1  think  that  it  is  a  common  fault  to  under- 
rate the  importance  of  accurate  language,  particularly  in  regard 
to  the  fundamental  terms  of  any  particular  branch  of  knowledge. 
In  regard  to  law,  I  have  not  the  least  doubt  that  a  very  large 
proportion  of  the  intricacy  and  difficulty  which  attach  to  it  is  due 
to  the  fact  that  proper  pains  have  never  been  bestowed  on  the 
definition  of  its  fundamental  terms.  What  could  be  made  of  Euclid 
if  we  were  not  quite  sure  of  our  meaning  when  we  spoke  of  a  point, 
a  line,  a  circle,  parallels,  and  perpendiculars  F  such  a  defect  would 
render  Geometry  impossible,  and  the  defect  which  makes  large 
parts  of  the  law  almost  unintelligible,  and  beyond  all  measure 
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cumbrous  and  unwieldy,  is  precisely  analogous  to  it  in  principle. 
I  believe  that,  if  its  fundamental  terms  were  defined  as  dearly  as 
the  term '  law4  was  defined  by  the  late  Mr.  Austin,  the  study  of  law 
would  become  comparatively  easy,  and  in  many  oases  attractive  for 
its  own  sake ;  that  its  bulk  might  be  diminished  to  a  degree  of  which 
people  in  general  have  hardly  any  conception ;  that  the  expense  ef 
its  administration  might  be  greatly  diminished,  and  that  compara- 
tive oertainty  might  do  away  with  a  very  large  amount  of  needless 
and  harassing  litigation* 

"  I  shall  now  proceed  to  describe,  shortly,  the  principles  on  wfcsdi 
the  Draft  Bill  of  the  Committee  has  been  framed.  In  the  6nt 
place,  we  thought  it  necessary  to  fir  the  sense  in  which  the  faada* 
mental  terms  of  the  subject  should  be  understood,  and  for  that 
purpose  we  define  '  fact,'  *  evidence,'  *  proof/  '  proved/  and  some 
others  as  to  which  I  will  content  myself  with  a  reference  to  the 
report.  It  seemed  to  us  that  the  remainder  of  the  subject  would 
fall  under  the  following  general  heads  .«— 

1.— The  relevancy  of  fact  to  the  issues  to  be  proved. 

2.— The  proof  of  facts,  according  to  their  virtue,  by  oral,  docu- 
mentary, or  material  evidence. 

3.— The  production  of  evidence  in  Court. 

4.— The  duties  of  the  Court,  and  the  effect  of  mistaken  admission 
or  rejection  of  evidence. 

"These  heads  would,  we  think,  be  found  to  embrace,  and  to 
arrange  in  their  natural  order,  all  the  subjects  treated  of  by 
English  text-writers  and  Judges  under  the  general  head  of  the  Lav 
of  Evidence.  I  will  say  a  few  words  on  their  relation  to  each  other, 
and  of  each  of  them  in  turn. 

"  The  main  feature  of  the  Bill  consists  in  the  distinction  drain 
by  it  between  the  relevancy  of  facts  and  the  mode  of  proving 
relevant  facts.  The  neglect  of  this  distinction  by  English  text- 
writers,  no  doubt,  arises  from  the  ambiguity  of  the  word '  evidence,* 
to  which  I  have  already  referred,  and  is  the  main  cause  of  the 
extreme  difficulty  of  understanding  the  English  law  of  evidence 
systematically.  I  will  shortly  illustrate  my  meaning.  A  says, 
'  Z  committed  murder/  First  of  all,  this  is  a  fact— something 
which  could  be  directly  perceived  by  the  sense  of  hearing  and 
distinctly  remembered  afterwards.  Now,  whether  this  fact  is  or 
is  not  relevant  in  a  particular  case  depends  upon  a  variety  of 
circum  stances.  If  the  question  is,  whether  A  was  guilty  of  deian* 
ing  Z  by  accusing  him  of  murder ;  or  whether  Z  had  a  motive  lor  * 
assaulting  A,  because  A  said  that  he  had  committed  murder;  or  if 
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Z  in  accused  of  murder,  and  the  object  is  to  show  that,  whs*  A 
charged  him  with  it,  he  behaved  aa  if  he  were  guilty,  mod  in  many 
other  instances  which  might  be  pot,  the  fact  that  A  spoke  those 
words  is  clearly  relevant.  Bat  if  the  question  is,  whether  Z  actually 
did  commit  murder,  the  fact  that  A  thought  so  or  said  so,  generally 
speaking,  is  not  relevant.  Supposing,  however,  that  the  fact  is 
relevant  on  some  one  of  the  grounds  just  mentioned,  or  on  any 
other  ground,  whatever  be  the  ground  on  which  the  words  are 
relevant  to  the  matter  under  inquiry,  it  is  obvious  that  the  words 
themselves  ought  to  be  satisfactorily  proved,  and  the  rule  of 
English  law — and  we  think  it  is  a  wise  rule — is  that  they  must  be 
proved  by  the  assertion  of  some  witness  that  he  heard  them  said 
"  with  his  own  ears.  English  text-writers  throw  together  these  two 
classes  of  rules  under  the  head  of  Hearsay.  They  lay  down  the 
general  rule  that  hearsay  is  no  evidence,  meaning  by  it  that  certain 
classes  of  facts  called  hearsay  are  to  be  treated  as  irrelevant  to  the 
determination  of  particular  questions,  and  it  is  necessary  to  look 
through  a  long  list  of  exceptions  to  that  rule  in  order  to  see 
whether,  in  a  particular  case,  A's  statement  may  or  may  not  be 
proved.  If  you  find  that  it  can  be  proved,  the  question  is,  how 
can  it  be  proved  P  and  you  propose  to  prove  it  by  a  witness  who 
says  that  B  told  him  that  he  heard  A  say  so.  Again,  yon  are  told, 
•  hearsay  is  no  evidence ;'  but  this  time  the  expression  means,  not9 
that  the  fact  is  irrelevant,  but  that  the  testimony  by  which  it  is 
proposed  to  prove  the  fact  is  improper.  One  extreme  inconveni- 
ence of  this  is  that  the  most  important  part  of  the  English  law  of 
evidence  is  thrown  into  the  most  intricate  and  inconvenient  of  all 
possible  forms,  that  of  a  very  wide  negative,  of  most  uncertain 
meaning,  qualified  by  a  long  string  of  exceedingly  intricate 
exceptions. 

"  No  one  who  has  not  gone  through  the  process  of  learning  the 
law  by  mere  rule-of -thumb  practice  can  imagine  the  degree  of  need- 
less obscurity  and  difficulty  upon  this  point,  of  the  existence  of 
which  he  becomes  gradually  conscious.  It  would  be  perfectly 
fair  to  say  to  almost  any  English  text-writer,  'you  tell  me,  at 
enormous  length,  what  is  not  evidence  ;  but  you  nowhere  tell  me 
what  is  evidence,  except,  indeed,  in  large  compilations,  which 
point  out  what  has  to  be  proved  upon  particular  issues,  and  which 
it  is  as  impossible  to  read  or  remember,  as  it  is  to  read  or  remem-  , 
ber  any  other  mere  works  of  reference.* 

"  I  hope  that  we  have  been  able  to  avoid  this,  and  that  the  second 
chapter  of  the  Bill  will  be  found  to  state  specifically,  and  in  a 
positive  form,  what  sorts  of  facts  are  relevant,  as  being  sufficiently 
connected  with  the  facts  in  issue  to  afford  grounds  for  an  inference 
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m  to  their  existence  or  non-existence.  I  will  not  weary  the  Oouneil 
by  mentioning  those  roles,  and  I  will  content  myself  by  referring 
to  the  Bill  and  to  the  report.  Bat  I  may  shortly  illustrate  them 
by  reference  to  a  passage  from  a  modern  historian,  which  will 
relieve  the  dolness  of  a  very  technical  speech.  The  passage  to 
which  I  refer  is  a  short  summary,  by  Mr.  Fronde,  of  the  grounds 
on  which  he  believes  that  Mary,  Queen  of  Scots,  murdered  her 
husband. 

"  As  Mr.  Fronde  is  not  a  lawyer,  he  certainly  wrote  what  I  an 
about  to  read  without  reference  to  rules  of  evidence.  I  think  ike 
fact  that  he  did,  in  fact,  unconsciously  observe  them  iiinutrsfM 
very  strongly  the  truth  of  my  assertion  that  they  are  no  more  tlaa 
the  result  of  experience  and  practical  sagacity  thrown  into  a  cate- 
gorical shape.  I  need  hardly  say  that  I  use  the  passage  merely 
as  an  illustration,  and  without  any  notion  of  adopting  Mr.  Fronde's 
opinions,  or  asserting  the  truth  of  his  facts.  I  am  concerned 
merely  with  their  relevance. 

" '  She  (Mary)  was  known  to  have  been  weary  of  her  husband, 
and  anxious  to  get  rid  of  him.' 
"  (By  our  draft,  facts  which  show  motive  are  relevant.) 

"  *  The  difficulty  and  the  means  of  disposing  of  him  had  been 
discussed  in  her  presence,  and  she  had  herself  suggested  to  8b 
James  Balfour  to  kill  him.' 

"  (Facts  which  show  preparation  for  a  fact  in  issue  are  relevant.) 

"  She  brought  him  to  the  house  where  he  was  destroyed ;  she  was 
with  him  two  hours  before  his  death  ; " 

"  (Facts  so  connected  with  the  facts  in  issue  as  to  form  part 
of  the  same  transaction  are  relevant.) 

"  'and  afterwards  threw  every  difficulty  in  the  way  of  any  exama- 
ation  into  the  circumstances  of  his  end*' 
'*  (Subsequent  conduct  influenced  by  any  fact  in  issue  is  relevant) 
"  *  The  Earl  of  Bothwell  was  publicly  accused  of  the  murder.' 
"  ( Facts  necessary  to  be  known  in  order  to  introduce  relevant 
facts  are  relevant.) 

" '  She  kept  him  close  at  her  side ;  she  would  not  allow  him  to  he 
arrested ;  she  went  openly  to  Seton  with  him  before  her  widowhood 
was  a  fortnight  old.  When  at  last,  unwillingly,  she  consented  to 
his  trial,  Edinburgh  was  occupied  by  his  retainers.  He  presented 
himself  at  the  Tolbooth  surrounded  by  the  Royal  Guard,  and  the 
charge  fell  to  the  ground,  because  the  Crown  did  not  prosecute 
and  the  Earl  of  Lennox  had  been  prevented  from  appearing/ 
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"  (Subsequent  conduot  influenced  by  any  fact  in  issue  is  relevant.) 

"  A  few  weeks  later,  sbe  married  Botbwell,  though  he  had  a  wife 
already,  and  when  her  subjects  rose  in  arms  against  her  and  took 
her  prisoner,  she  refused  to  allow  herself  to  be  divorced  from  him. 

"  (Subsequent  conduct.    Motive.) 

"  A  large  part  of  the  evidence  consisted  of  certain  letters  which 
the  Queen  was  said  to  have  written.  Mr.  Froude,  in  passages 
which  I  need  not  read,  alleges  facts  which  go  to  show  that  she 
tried  to  prevent  the  production,  and  to  secure  the  destruction,  of 
these  letters.  An  illustration  as  to  subsequent  conduct  meets  the 
caBe  of  a  person  who  destroys  or  conceals  evidence. 

"  Finally,  Mr.  Froude  observes :  '  In  her  own  correspondence, 
though  she  denies  the  crime,  there  is  nowhere  the  clear  ring  of 
innocence  which  makes  its  weight  felt  even  when  the  evidenoe  i9 
weak  which  supports  the  words.' 

"  The  letters  would  be  evidence  under  the  section  relating  to 
admissions,  and  Mr.  Fronde's  remark  is  in  the  nature  of  a  criticism 
on  them  by  a  prosecuting  Counsel. 

"  In  English  text-books,  so  far  as  my  experience  goes,  these  rules 
and  others  of  the  same  sort  are  nowhere  presented  in  a  compact 
substantive  form.  They  come  in,  for  the  most  part,  as  exceptions 
to  the  rule  that  evidence  must  be  confined  to  the  points  in  issue. 
In  fact,  they  can  be  learned  only  by  the  practice  of  the  Courts, 
though  they  are  as  natural  and  lax  as  any  rules  need  be  if  they 
are  properly  stated. 

"  From  the  rules  which  state  what  facts  may  be  proved,  we  pass 
to  those  which  prescribe  the  manner  in  which  a  relevant  fact  must 
be  proved.  Passing  over  technical  matters  —such  as  the  law  relat- 
ing to  judicial  notice,  questions  relating  to  public  documents, 
and  the  like— these  rules  may  be  said  to  be  three  in  number,  though, 
of  course,  numerous  introductory  rules  are  required  to  be  adopted 
for  practice.    They  are  these — 

M  1.  If  a  fact  is  proved  by  oral  evidenoe,  it  must  be  direct ;  that 
is  to  say,  things  seen  must  be  deposed  to  by  some  one  who  says  he 
saw  them  with  his  own  eyes.  Things  heard  by  some  one  who  says 
he  heard  them  with  his  own  ears. 

"2.  Original  documents  must  be  produced  or  accounted  for 
before  any  other  evidence  can  be  given  of  their  contents. 

"  3.  When  a  contract  has  been  reduced  to  writing,  it  must  not 
be  varied  by  oral  evidence. 
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"  These  rales,  as  I  have  said,  are  subject  to  certain  exceptions, 
and  require  certain  practical  adjustments ;  but  I  do  not  think  that 
any  one  who  has  had  practical  experience  of  the  working  of  courts 
of  justice  will  deny  their  substantial  soundness,  or  indeed  the 
absolute  practical  necessity  for  enforcing  them. 

"  Passing  over  certain  matters  which  are  explained  at  length  in 
the  Bill  and  report,  I  come  to  two  matters  to  which  the  Committee 
attach  the  greatest  importance  as  having  peculiar  reference  to  the 
administration  of  justice  in  India.  The  first  of  these  rules  refers 
to  the  part  taken  by  the  Judge  in  the  examination  of  witnesses; 
the  second  to  the  effect  of  the  improper  admission  or  rejection  of 
evidence  upon  the  proceedings  in  case  of  appeal. 

"  That  part  of  the  law  of  evidence  which  relates  to  the  manner  in 
which  witnesses  are  to  be  examined  assumes  the  existence  of  s 
well-educated  Bar,  cooperating  with  the  Judge  and  relieving  him 
practically  of  every  other  duty  than  that  of  deciding  questions 
which  may  arise  between  them.    I  need  hardly  say  that  this  state 
of  things  does  not  exist  in  India,  and  that  it  would  be  a  great 
mistake  to  legislate  as  if  it  did.    In  a  great  number  of  cases— 
probably  the  vast  numerical  majority — the  Judge  has  to  conduct 
the  whole  trial  himself.    In  all  cases  he  has  to  represent  the 
interests  of  the  public  muoh  more  distinctly  than  he  does  in  Eng- 
land.   In  many  cases  he  has  to  get  at  the  truth,  or  as  near  to  it  as 
he  can,  by  the  aid  of  collateral  inquiries  which  may  incidentally 
tend  to  something  relevant ;  and  it  is  most  unlikely  that  he  should 
ever  wish  to  push  an  inquiry  needlessly*,  or  to  go  into  matters  not 
really  connected  with  it.    We  have  accordingly  thought  it  right 
to  arm  Judges  with  a  general  power  to  ask  any  questions,  upon 
any  facts,  of  any  witnesses,  at  any  stage  of  the  proceedings 
irrespectively  of  the  rules  of  evidence  binding  on  the  parties  and 
their  agents,  and  we  have  inserted  in  the  Bill  a  distinct  declaration 
that  it  is  the  duty  of  the  Judge,  especially  in  criminal  cases,  not 
merely  to  listen  to  the  evidence  put  before  him,  but  to  inquire  to 
the  utmost  into  the'  truth  of  the  matter.    We  do  not  think  that 
the  English  theories,  that  the  public  have  no  interest  in  arriving 
at  the  truth,  and  that  even  criminal  proceedings  ought  to  be 
regarded  mainly  in  the  light  of  private  questions  between  the 
prosecutor  and  the  prisoner,  are  at  all  suited  to  India,  if  indeed 
they  are  the  result  of  anything  better  than  carelessness  and 
apathy  in  England 

"  With  respect  to  the  question  of  appeals,  we  have  drawn  a  series 
of  provisions,  the  object  of  which  is  to  prevent  mere  mistakes  in 
procedure  from  destroying  the  value  of  work  properly  done,  as  far 
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as  it  goes.  We  have  gone  through  the  various  cases  in  which,  as 
appears  to  us,  the  question  of  the  improper  admission  or  rejection 
or  omission  of  evidence  can  arise ;  and  have  provided  that,  when- 
ever any  Appellate  Court  discovers  the  occurrence  of  any  mistake, 
it  shall  not  reverse  the  decision  of  the  inferior  Court,  but  shall 
either  strike  out  what  is  redundant,  or  supply  what  is  defective,  as 
the  case  may  be,  and  give  judgment  accordingly." 


APPENDIX  II. 

OTHER  STATUTES  RELATING  TO  THE  LAW  OF 
EVIDENCE. 

Act  19  of  1853,  Section  26. 
26.  Any  person,  whether  a  party  to  the  suit  or  not,  to  whom  a 
Bummons  to  attend  and  give  evidence  or  produce  a  document, 
shall  be  personally  delivered,  and  who  shall,  without  lawful  excuse, 
neglect  or  refuse  to  obey  such  summons,  or  who  shall  be  proved  to 
have  absconded,  or  kept  out  of  the  way  to  avoid  being  served  with 
such  summons,  and  any  person  who,  being  in  Court  and  upon 
being  required  by  the  Court  to  give  evidence,  or  produce  a  docu- 
ment in  his  possession,  shall,  without  lawful  excuse,  refuse  to  give 
evidence,  or  sign  his  deposition,  or  to  produce  a  document  in  his 
possession,  shall,  in  addition  to  any  proceedings  under  this  Act, 
be  liable  to  the  party  at  whose  request  the  summons  shall  have 
been  issued,  or  at  whose  instance  he  shall  be  required  to  give  evi- 
dence, or  produce  the  document,  for  all  damages  which  he  may 
sustain  in  consequence  of  such  neglect,  or  refusal,  or  of  such 
absconding;  or  keeping  out  of  the  way  as  aforesaid,  to  be  recovered 
in  a  civil  action. 


Liability  to 
damages  for 
refusing  to 

Sive  evidence, 
ee  See.  183. 


19  &  20  Vic.  Cap.  113. 
An  Act  to  provide  for  taking  evidence  in  Her  Majesty's  dominions  in 

relation  to  Civil  and  Commercial  matters  pending  before  foreign 

tribunals. 

(29tA  July  1856.) 
Whbrbas  it  is  expedient  that  facilities  be  afforded  for  taking 
evidence  in  Her  Majesty's  dominions  in  relation  to  Civil  and  Com- 
mercial matters  pending  before  foreign  tribunals :  Be  it  enacted. 

1.    Where,  upon  an  application  for  this  purpose,  it  is  made  to  Order  for 
appear  to  any  Court  or  Judge  having  authority  under  this  Act,  examination^ 
that  any  Court  or  tribunal  of  competent  Jurisdiction  in  a  foreign  tbileountrj" 
country,  before  which  any  Civil  or  Commercial  matter  is  pending,  in  relation  to 
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any  Civil  or 
Commercial 
natter  pend- 
ing before  a 
foreign  tribu- 
nal. 


Certificate  of 
ambassador, 
Ac.,  anffioient 
evidenoe  in 
snpport  of  ap- 
plication. 


Examination 
of  witnesses  to 
be  taken  upon 
oath. 


Person  giving 
false  evidence 
guilty  of  per- 
jury. 

Payment  of 
expenses. 


Persons  to 
have  right  of 


is  desirous  of  obtaining  the  testimony  in  relation  to  such  nailer 
of  any  witness  or  witnesses  within  the  jurisdiction  of  such  firs* 
mentioned  Court,  or  of  the  Court  to  which  such  Judge  belongs,  or 
of  such  Judge,  it  shall  be  lawful  for  such  Court  or  Judge  to  order 
the  examination  upon  oath,  upon  interrogatories  or  otherwise, 
before  any  person  or  persons  named  in  such  order,  or  such  witness 
or  witnesses  accordingly ;  and  it  shall  be  lawful  for  the  said  Court 
or  Judge,  by  the  same  order,  or  for  such  Court  or  Judge,  or  any 
other  Judge  having  authority  under  this  Act,  by  any  subsequent 
order,  to  command  the  attendance  of  any  person  to  be  named  in 
such  order,  for  the  purpose  of  being  examined,  or  the  production 
of  any  writings  or  other  documents  to  be  mentioned  in  such  order, 
and  to  give  all  such  directions  as  to  the  time,  place  and  manner  oi 
such  examination,  and  ail  other  matters  connected  therewith,  as 
may  appear  reasonable  and  just;  and  any  such  order  may  be 
enforced  in  like  manner  as  an  order  made  by  such  Court  or  Judge 
in  a  cause  depending  in  such  Court  or  before  such  Judge. 

2.  A  certificate  under  the  hand  of  the  ambassador,  minister,  or 
other  diplomatic  Agent  of  any  foreign  power  received  as  such 
by  Her  Majesty,  or  in  case  there  be  no  "such  diplomatic  Agent,  then 
of  the  Consul-General  or  Consul  of  any  such  foreign  power  at 
London,  received  and  admitted  as  such  by  Her  Majesty,  that  any 
matter  in  relation  to  which  an  application  is  made  under  this  Act  is 
a  Civil  or  Commercial  matter  pending  before  a  Court  or  tribunal  in 
the  country  of  which  he  is  the  diplomatic  Agent  or  Consul  having 
jurisdiction  in  the  matter  so  pending,  and  that  such  Court  or 
tribunal  is  desirous  of  obtaining  the  testimony  of  the  witness  or 
witnesses  to  whom  the  application  relates,  shall  be  evidence  of  the 
matters  so  certified;  but  where  no  such  certificate  is  produced 
other  evidence  to  that  effect  shall  be  admissible. 

3.  It  shall  be  lawful  for  every  person  authorized  to  take  the 
examination  of  witnesses  by  any  order  made  in  pursuance  of  this 
Act  to  take  all  such  examinations  upon  the  oath  of  the  witnesses, 
or  affirmation  in  case  where  affirmation  is  allowed  by  law  instead 
of  oath,  to  be  administered  by  the  person  so  authorized :  and  if 
upon  such  oath  or  affirmation  any  person  making  the  same  wilfully 
and  corruptly  give  any  false  evidence,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury. 

4.  Provided  always,  that  every  person  whose  attendance  shall 
be  so  required  shall  be  entitled  to  the  like  conduct  money,  and 
payment  for  expenses  and  loss  of  time,  as  upon  attendance  at  a 
trial. 

5.  Provided  also,  that  every  person  examined  under  any  order 
made  under  this  Act  shall  have  the  like  right  to  refuse  to 
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questions  tending  to  criminate  himself,  and  other  question*,  which 
a  witness  in  any  cause  pending  in  the  Court  by  which  or  by  a 
Judge  whereof  or  before  the  Judge  by  whom  the  order  for  examin- 
ation  was  made  would  be  entitled  to ;  and  that  no  person  shall  be 
compelled  to  produce  under  any  such  order  as  aforesaid  any  writing 
or  other  document  that  he  would  not  be  compelled  to  produce  at 
a  trial  of  such  a  cause. 

6\  Her  Majesty's  Superior  Courts  of  Common  Law  at  West- 
minster and  in  Dublin  respectively,  the  Court  of  Session  in 
Scotland,  and  any  Supreme  Court  in  any  of  Her  Majesty's  Colonies 
or  possession  abroad,  and  any  Judge  of  any  such  Court,  and  every 
Judge  in  any  such  Colony  or  possession  who  by  any  order  of  Her 
Majesty  in  Council,  may  be  appointed  for  this  purpose,  shall  respec- 
tively be  Courts  and  Judges  having  authority  under  this  Act: 
provided,  that  the  Lord  Chancellor  with  the  assistance  of  two  of 
the  Judges  of  the  Courts  of  Common  Law  at  Westminster,  shall 
frame  such  rules  and  orders  as  shall  be  necessary  or  proper  for 
giving  effect  to  the  provisions  of  this  Act,  and  regulating  the 
procedure  under  the  same. 


22  Vic.  Cap.  20.  Evidence  by  Commission  Act,  1859. 
An  Act  to  provide  for  taking  evidence  in  Suits  and  Proceedings  pending 
before  tribunals  in  Her  Majesty's  dominions  in  places  out  of  the 
jurisdiction  of  such  tribunal.  The  provisions  of  this  Act  apply  to 
proceedings  under  the  Evidence  by  Commission  Act,  1885,  48  &  49 
Vic .  c.  74 :  See  Sec.  4  of  the  Act. 

(19th  April  1859.) 
Whereas  it  is  expedient  that  facilities  be  afforded  for  taking 
evidence  in  or  in  relation  to  Actions,  Suits,  and  Proceedings  pend- 
ing before  tribunals  in  Her  Majesty's  dominions  in  places  in  such 
dominions  out  of  the  jurisdiction  or  Buch  tribunals :  Be  it  enacted, 
&c. 

1.  Where,  upon  an  application  for  this  purpoes,  it  is  made  to 
appear  to  any  Court  or  Judge  having  authority  under  this  Act,  that 
any  Court  or  tribunal  of  competent  jurisdiction  in  Her  Majesty's 
dominions  has  duly  authorized,  by  commission,  order,  or  other 
process,  the  obtaining  the  testimony  in  or  in  relation  to  any  Action, 
Suit,  or  Proceeding  pending  in  or  before  such  Court  or  tribunal,  of 
any  witness  or  witnesses  out  of  the  jurisdiction  of  such  Court  or 
tribunal,  and  within  the  jurisdiction  of  such  first  mentioned  Court, 
or  of  the  Court  to  which  such  Judge  belongs,  or  of  such  Judge,  it 
shall  be  lawful  for  such  Court  or  Judge  to  order  the  examination 
before  the  person  or  persons  appointed,  and  in  manner  and  form 
directed  by  such  Commission,  order,  or  other  process  as  aforesaid, 


refusal  to  an- 
swer questions 
and  to  produce 
documents. 


Certain  Courts 
and  Judges  to 
have  authority 
under  this  Act. 


Lord  Chan- 
cellor, Ac.,  to 
form  roles,  Ac. 


Preamble. 


Order  for 
examination  to 
witnesses  out 
of  the  juris- 
diction in  rela- 
tion to  any  suit 
pending  before 
any  tribunal  in 
Her  Majesty's 
possessions. 
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of  such  witness  or  witnesses  accordingly ;  and  it  shall  be  lawful  f  o 
the  said  Court  or  Judge,  by  the  same  order,  or  for  such  Court  or 
Judge  or  any  other  Judge  having  authority  under  this  Act,  by  any 
subsequent  order,  to  command  the  attendance  of  any  person  to  be 
named  in  such  order,  for  the  purpose  of  being  examined  or  the  pro- 
duction of  any  writings  or  other  documents  to  be  mentioned  in 
such  order,  and  to  give  all  such  directions  as  to  the  time,  place,  and 
manner  of  such  examination,  and  all  other  matters  connected  there- 
with, as  may  appear  reasonable  and  just ;  and  any  such  order  may 
be  enforced,  and  any  disobedience  thereof  punished,  in  like  manner 
as  in  case  of  an  order  made  by  such  Court  or  Judge,  in  a  caw 
depending  in  such  Court  or  before  such  Judge. 

Penalty  on  2.    Every  person  examined  aV  a  witness  under  any  such  oonrabi- 

ia^etfSence*  8*on,  on*er»  or  0*her  process  as  aforesaid,  who  shall   upon  seen 

examination  wilfully  and  corruptly  give  any  false  evidence,  shaH 

be  deemed  and  taken  to  be  guilty  of  perjury. 

Payment  of  3.    Provided  always,  that  every  person  whose  attendance  shall  be 

expenses.  B0  ordered  shall  be  entitled  to  the  like  conduct  money,  and  payment 

for  expenses  and  loss  of  time,  as  upon  attendance  at  a  trial. 

Power  to  per.       4.    Provided  also,  that  every  person  examined  under  any  such 

son  to  refuse     commission,  order  or  other  process  as  aforesaid,  shall  have  the  like 

qaeitionYto      right  to  refuse  to  answer  questions  tending  to  criminate  himself, 

criminate  him-  an(j  other  questions  which  a  witness  in  any  cause  pending  in  the 

duoe  doeu-Pr°"  Court  by  which,  or  by  a  Judge  whereof,  or  before  the  Judge  by 

ments.  whom  the  order  for  examination  was  made,  would  be  entitled  to. 

and  that  no  person  shall  be  compelled  to  produce  under  any  such 

order  as  aforesaid  any  writing  or  other  document  that  he  would  net 

be  compellable  to  produce  at  a  trial  of  such  a  cause. 

Certain  5*    Her  Majesty's  Superior  Courts  of  Common  Law  at  Westmin* 

Gonrts  and        ter  and  in  Dublin  respectively,  the  Court  of  Session  in  Scotland, 

autn^ority  en™  and  ftnv  Supreme  Court  in  any  of  Her  Majesty's  Colonies  or  posse* 

der  this  Aot.     sions  abroad,  and  any  Judge  of  any  such  Court,  and  every  Judge 

in  any  such  Colony  or  possession  who,  by  any  order  of  Her  Majesty 

in  Council,  may  be  appointed  for  this  purpose,  shall  respectively 

be  Courts  and  Judges  having  authority  under  this  Act. 

6.  It  shall  be  lawful  for  the  Lord  Chancellor  of  Great  Britain, 
with  the  assistance  of  two  of  the  JudgeB  of  the  Courts  of  Common 
Law  at  Westminster,  so  far  as  relates  to  England,  and  for  the  Lord 
Chancellor  of  Ireland)  with  the  assistance  of  two  of  the  Judges  of 
the  Courts  of  Common  Law  at  Dublin,  so  far  as  relates  to  Ireland* 
and  for  two  of  the  Judges  of  the  Court  of  Session,  so  far  as  relates 
to  Scotland,  and  for  the  Chief  or  only  Judge  of  the  Supreme  Court 
in  any  of  Her  Majesty's  Colonies  or  possessions  abroad,  so  tam-m 
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relates  to  snob  Colony  or  possession,  to  frame  such*  rales  and 
orders  as  shall  be  necessary  or  proper  for  giving  effect  to  the  pro- 
visions of  this  Act  and  regulating  the  procedure  under  the  same. 


48  &  49,  Vic.  Gap.  74.    Evidence  by  Commission  Act,  1885. 

An  Act  to  amend  the  Law  relating  to  taking  Evidence  by  Commission 
in  India  and  the  Colonies,  and  elsewhere  in  Her  Majesty's  Domi- 
nions, 

(Uth  August  1885.) 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Evidence  by  Commission  Act,   short  title 
1885. 

2.  Where  in  any  civil  proceeding  in  any  Court  of  competent  Power  to 
jurisdiction  an  order  for  the  examination  of  any  witness  or  person  Court*  to 
has  been  made,  and  a  commission,  mandamus,  order,  or  request  for  aminer  in  civil 
the  examination  of  such  witness  or  person  is  addressed  to  any  proceedings. 
Court,  or  to  any  Judge  of  a  Court,  in  India  or  the  Colonies,  or  else- 
where in  Her  Majesty's  dominions,  beyond  the  jurisdiction  of  the 

Court  ordering  the  examination,  it  shall  be  lawful  for  such  Court, 
or  the  Chief  Judge  thereof,  or  such  Judge,  to  nominate  some  fit 
person  to  take  such  examination,  and  any  deposition  or  examination 
taken  before  an  examiner  so  nominated  shall  be  admissible  in  evi- 
dence to  the  same  extent  as  if  it  had  been  taken  by  or  before  such 
Court  or  Judge. 

3.    Where  in  any  criminal  proceedings  a  mandamus  or  order  for  Power  in  cri- 
the  examination  of  any  witness  or  person  is  addressed  to  any  Minalprooeed- 
Court,  or  to  any  Judge  of  a  Court,  in  India  or  the  Colonies,  or  ate  Judge  or 
elsewhere  in  Her  Majesty's  dominions,  beyond  the  jurisdiction  of  J4?*5*****6.  *° 
the  Court  ordering  the  examination,  it  shall  be  lawful  for  such   tfon\  epon" 
Court,  or  the  Chief  Judge  thereof,  or  such  Judge,  to  nominate  any 
Judge  of  such  Court,  or  any  Judge  of  an  inferior  Court,  or  Magis- 
trate within  the  jurisdiction  of  such  first-mentioned  Court,  to  take 
the  examination  of  such  witness  or  person,  and  any  deposition  or 
examination  so  taken  shall  be  admissible  in  evidence  to  the  same 

*  By  Section  5  of  the  Evidence  by  Commission  Act,  1885,  48  &  49  Vic.  c.  74, 
the  power  to  m>ike  rules  under  this  section  includes  a  power  to  make  rules  as  to 
all  costs  of  or  incidental  to  the  examination  of  any  witness  or  person,  including 
the  remuneration  of  the  examiner,  if  any,  whether  the  examination  be  perma- 
nent to  the  Evidence  Commission  Act,  1869,  or  any  other  Act  in  form  for  the 
esaminatiou  of  witnesses  beyond  the  jurisdiction  or  the  Court. 
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as  to  conduct 
money,  &«.,  to 
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Act. 


Amendment 
of  22  Vic.  c. 
20,  as  to  costs. 


Oath  or  affirm- 
ation  of  wit- 


extent  m  if  it  had  been  taken  by  or  before  the  Court  or  Judge  te 
whom  the  mandamus  or  order  was  addressed. 

4.  The  provisions  of  the  Act  passed  in  the  twenty -second  year 
of  Her  Majesty,  chapter  twenty,  intituled  "  An  Act  to  provide  for 
taking  evidence  in  suits  and  proceedings  pending  before  tribunals 
in  Her  Majesty's  dominions  in  places  out  of  the  jurisdiction  of  such 
tribunals"  (which  may  be  cited  as  the  Evidence  by  Commission 
Act,  1859),  as  amended  by  this  Act,  shall  apply  to  proceedings 
under  this  Act. 

5.  The  power  to  make  rules  conferred  by  section  six  of  the  En- 
dence  by  Commission  Act,  1859,  shall  be  deemed  to  include  a  poser 
to  make  rules  with  regard  to  all  costs  of  or  incidental  to  the  elim- 
ination of  any  witness  or  person,  including  the  remuneration  rf 
the  examiner,  if  any,  whether  the  examination  be  ordered  pursuant 
to  that  Act  or  under  this  or  any  other  Act  for  the  time  being  in 
force  relating  to  the  examination  of  witnesses  beyond  the  juris- 
diction of  the  Court  ordering  the  examination. 

6.  When  pursuant  to  any  such  commission,  mandamus,  order,  or 
request  as  in  this  Act  referred  to  any  witness  or  person  is  to  be  ex- 
amined in  any  place  beyond  the  jurisdiction  of  the  Court  ordering 
the  examination,  such  witness  or  person  may  be  examined  on  oath, 
affirmation,  or  otherwise,  according  to  the  law  in  force  in  the  place 
where  the  examination  is  taken,  and  any  deposition  or  examination 
so  taken  shall  be  as  effectual  for  all  purposes  as  if  the  witness  or 
person  had  been  examined  on  oath  before  a  person  duly  authorised 
to  administer  an  oath  in  the  Court,  ordering  the  examination. 


Preamble. 


Courts  in  one 
part  of  Her 
Majesty's  do- 
minions may 
remit  a  case 
for  the  opinion 
in  law  of  a 


22  A  23  Vic.  Cap.  63. 
An  Act  to  afford  facilities  for  the  more  certain  ascertainment  of  is* 
law  administered  in  one  part  of  Her  Majesty's  dominion*  scan 
pleaded  in  the  OourU  of  another  part  thereof. 

(13ia  August  1859.) 
Whereas  great  improvement  in  the  administration  of  the  law 
would  ensue  if  facilities  were  afforded  for  more  certainly  ascertain- 
ing the  law  administered  in  one  part  of  Her  Majesty's  dominions 
when  pleaded  in  the  Courts  of  another  part  thereof :  Be  it  there- 
fore enacted,  Ac. 

1 .  If,  in  any  action  depending  in  any  Court  within  Her  Majesty's 
dominions,  it  shall  be  the  opinion  of  such  Court,  that  it  is  neces- 
sary or  expedient,  for  the  proper  disposal  of  such  action,  to 
ascertain  the  law  applicable  to  the  facts  of  the  case  as  administer- 
ed in  any  other  part  of  Her  Majesty's  dominions  on  any  point  on 
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which  the  law  of  such  other  part  of  Her  Majesty's  dominions  is  ^t^^ny 
different  from  that  in  whieh  the  Court  is  situate,  it  shall  be  thereof, 
competent  to  the  Court  in  which  such  action  may  depend  to  direct 
a  case  to  be  prepared  setting  forth  the  facts  as  these  may  be 
ascertained  by  verdict  of  a  Jury  or  other  more  competent,  or  as 
may  be  agreed  upon  by  the  parties,  or  settled  by  such  person  or 
persons  as  may  have  been  appointed  by  the  Court  for  that  purpose 
in  the  event  of  the  parties  not  agreeing;  and  upon  such  case 
being  approved  of  by  such  Court  or  a  Judge  thereof,  they  shall 
settle  the  questions  of  law  arising  out  of  the  same  on  which  they 
desire  to  have  the  opinion  of  another  Court,  and  shall  pronounce 
an  order  remitting  the  same,  together  with  the  case,  to  the  Court 
in  such  other  part  of  Her  Majesty's  dominions,  being  one  of  the 
Superior  Courts  thereof,  whose  opinion  is  desired  upon  the  law 
administered  by  them  as  applicable  to  the  facts  set  forth  in  such 
case,  and  desiring  them  to  pronounce  their  opinion  on  the  questions 
submitted  to  them  in  the  terms  of  the  Act ;  and  it  shall  be  compe- 
tent to  any  of  the  parties  to  the  action  to  present  a  petition  to  the 
Court  whose  opinion  is  to  be  obtained,  praying  such  last  mentioned 
Court  to  hear  parties  or  their  counsel,  and  to  pronounce  their 
opinion  thereon  in  the  terms  of  this  Act,  or  to  pronounce  their 
opinion  without  hearing  parties  or  counsel ;  and  the  Court  to  which 
such  petition  shall  be  presented,  shall,  if  they  think  fit,  appoint  an 
early  day  for  hearing  parties  or  their  counsel  on  such  case,  and 
shall  thereafter  pronounce  their  opinion  upon  the  questions  of  law 
as  administered  by  them  which  are  submitted  to  them  by  the 
Court ;  and  in  order  to  their  pronouncing  such  opinion  they  shall 
be  entitled  to  take  such  further  procedure  thereupon  as  to  them 
shall  seem  proper. 

2.  Upon  such  opinion  being  pronounced,  a  copy  thereof,  certi-  Opinion  to  be 
fied  by  an  officer  of  such  Court,  shall  be  given  to  each  of  the  parties  JJJ  JjJrtSjS? 
to  the  action  by  whom  the  same  shall  be  required,  and  shall  be  copy  given, 
deemed  and  held  to  contain  a  correct  record  of  such  opinion. 

3.  It  shall  be  competent  to  any  of  the  parties  to  the  action, 
after  having  obtained  such  certified  copy  of  such  opinion,  to  lodge 
the  same  with  an  officer  of  the  Court  in  which  the  action  may  be 
depending,  who  may  have  the  official  charge  thereof,  together  with 
a  notice  of  motion,  setting  forth  that  the  party  will,  on  a  certain 
day  named  in  such  notice,  move  the  Court  to  apply  the  opinion 
contained  in  such  certified  copy  thereof  to  the  facts  set  forth  in  the 
case  hereinbefore  specified,  and  the  said  Court  shall  thereupon 
apply  such  opinion  to  such  facts,  in  the  same  manner  as  if  the 
same  had  been  pronounced  by  such  Court  itself  upon  a  case 
reserved  for  opinion  of  the  Court,  or  upon  special  verdict  of  a 
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Opinion  tote 
applied  by  the 
Court  making 
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Her  Majesty 
in  Council  or 
House  of 
Lords  on  ap- 
peal may  adopt 
or  reject  opi- 
nion. 


Interpretation 
of  terms. 


Jury ;  or  the  said  last  mentioned  Court  shall,  if  it  think  fit,  when 
the  said  opinion  has  been  obtained  before  trial,  order  such  opinion, 
to  be  submitted  to  the  Jury  with  the  other  facts  of  the  case  as 
evidence,  or  conclusive  evidence  as  the  Court  may  think  fit,  of  the 
foreign  law  therein  stated,  and  the  said  opinion  shall  be  so  sub- 
mitted to  the  Jury. 

4.  In  the  event  of  an  appeal  to  Her  Majesty  in  Council  or  to 
the  House  of  Lords  in  any  such  action,  it  shall  be  competent  to 
bring  under  review  of  Her  Majesty  in  Council  or  of  the  House  of 
Lords  the  opinion  pronounced  as  aforesaid  by  any  Court  who* 
judgments  are  reviewable  by  Her  Majesty  in  Council  or  bj  the 
House  of  Lords,  and  Her  Majesty  in  Council  or  that  House  nay 
respectively  adopt  or  reject  such  opinion  of  any  Court  whose  Judg- 
ments are  respectively  reviewable  by  them  as  the  same  shall 
appear  to  them  to  be  well  founded  or  not  in  law. 

5.  In  the  construction  of  this  Act,  the  word  "action"  shall 
include  every  judicial  proceeding  instituted  in  any  Court,  Civil, 
Criminal  or  Ecclesiastical ;  and  the  words  "  Superior  Courts"* 
shall  include,  in  England,  the  Superior  Courts  of  Law  at  West- 
minster, the  Lord  Chancellor,  the  Lords  Justices,  the  Master  of  the 
Rolls,  or  any  Vice-Chancellor,  the  Judge  of  the  Court  of  Admiralty, 
the  Judge  Ordinary  of  the  Court  for  Divorce  and  Matrimonial 
Causes,  and  the  Judge  of  the  Court  of  Probate ;  in  Scotland,  the 
High  Courts  of  Justiciary,  and  the  Court  of  Session,  acting  by 
either  of  its  divisions ;  in  Ireland,  the  Superior  Courts  of  Law  at 
Dublin,  the  Master  of  the  Bolls  and  the  Judge  of  Admiralty  Court 
and  in  any  other  part  of  Her  Majesty's  dominions,  the  Superior 
Courts  of  Law  or  Equity  therein. 


Preamble  22 
&  23  Vic.  c. 


24  Vic.  Cap.  11. 
An  Act  to  afford  facilities  for  the  better  ascertainment  of  the  law  i 
foreign  countries  when  pleaded  in   Courts  within  Her   Majesty  $ 
dominions. 

(\7th  May  1861.) 
Whereas  an  Act  was  passed  in  the  twenty-second  and  twenty- 
third  years  of  Her  Majesty's  reign,  intituled  an  Act  to  afford  facili- 
ties for  the  more  certain  ascertainment  of  the  law  administered  in 
one  part  of  Her  Majesty's  dominions  when  pleaded  in  the  Courts  of 
another  part  thereof.  And  whereas  it  is  expedient  to  afford  the 
like  facilities  for  the  better  ascertainment,  in  similar  circumstances, 
of  the  law  of  any  foreign  country  or  State  with  the  Government  of 
which  Her  Majesty  may  be  pleased  to  enter  into  a  convention  for 
the  purpose  of  mutually  ascertaining  the  law  of  such  foreign 
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country  or  State  when  pleaded  in  actions  depending  in  any  Courts 
within  Her  Majesty's  dominions  and  the  law  as  administered  in  any 
part  of  Her  Majesty's  dominions  when  pleaded  in  actions  depend- 
ing in  the  Courts  of  such  foreign  country  or  State :  Beit  therefore 
enacted,  &c. 

1 .  If,  in  any  action  depending  in  any  of  the  Superior  Courts  with-  Superior 

in  Her  Majesty's  dominions,  it  shall  be  the  opinion  of  such  Court,  He^MaZwS1''^ 

that  it  is  necessary  or  expedient,  for  the  disposal  of  such  action,  to  dominions  may 

ascertain  the  law  applicable  to  the  facts  of  the  case  as  administered  renllfc  a  0f^e' 

*.  «   \  .,i    ,i      #*  *     *     i  •  i     with  queries  to 

in  any  foreign  State  or  country  with  the  Government  of  which  a  Court  of  any 

Her  Majesty  shall  have  entered  into  such  convention  as  aforesaid,  ^.^j?11  **{**? 

it  shall  be  competent  to  the  Court  in  which  such  action  may  depend   Her  Majesty 

to  direct  a  case  to  be  prepared  setting  forth  the  facts  as  these  may  nm?  have 

Ife  ascertained  by  verdict  of  a  Jury  or  other  mode  competent,  or  as  tion  forth!?*1" 

may  be  agreed  upon  by  the  parties,  or  settled  by  such  person  or  purpose,  for 

persons  as  may  have  been  appointed  by  the  Court  for  that  purpose  oTbw^such 

in  the  event  of  the  parties  not  agreeing;  and  upon  such  case   State. 

being  approved  of  by  such  Court  or  a  Judge  thereof,  such  Court  or 

Judge  shall  settle  the  questions  of  law  arising  out  of  the  same  on 

which  they  desire  to  have  the  opinion  of  another  Court,  and  shall 

pronounce  an  order  remitting  the  same,  together  with  the  case,  to 

such  Superior  Court  in  such  foreign  State  or  country  as  shall  he 

agreed  upon  in  said  convention,  whose  opinion  is  desired  upon  the 

law  administered  by  such  foreign  Court  as  applicable  to  the  facts 

set  forth  in  such  case,  and  requesting  them  to  pronounce  their 

opinion  on  the  question  submitted  to  them ;  and  upon  such  opinion 

being  pronounced,  a  copy  thereof  certified  by  an  officer  of  such 

Court,  shall  be  deemed  and  held  to  contain  a  correct  record  of 

such  opinion. 

2.  It  shall  be  competent  to  any  of  the  parties  to  the  action,  Court  in  which 
after  having  obtained  such  certified  copy  of  such  opinion,  to  lodge  action  depends 
the  same  with  the  officer  of  the  Court  within  Her  Majesty's  domi-  opinion  to*  the 
nions  in  which  the  action  may  be  depending,  who  may  have  the  facts  set  forth 
official  charge  thereof,  together  with  a  notice  of  motion,  setting  m  caie8' 
forth  that  the  party  will,  on  a  certain  day  named  in  such  notice, 

move  the  Court  to  apply  the  opinion  contained  in  such  certified 
copy  thereof  to  the  facts  set  forth  in  the  case  hereinbefore  specified, 
and  the  said  Court  shall  thereupon,  if  it  shall  see  fit,  apply  such 
opinion  to  such  facts,  in  the  same  manner  as  if  the  same  had  been 
pronounced  by  such  Court  itself  upon  a  case  reserved  for  opinion 
of  the  Court,  or  upon  special  verdict  of  a  Jury ;  or  the  said  last 
mentioned  Court  shall,  if  it  think  fit,  when  the  said  opinion  has 
been  obtained  before  trial,  order  such  opinion  to  be  submitted  to 
the  Jury  with  the  other  facts  of  the  case  as  conclusive  evidence  of 
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foreign 
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the  foreign  law  therein  stated,  and  the  said  opinion  shall  be  so 
submitted  to  the  Jury:  Provided  always,  that  if  after  having 
obtained  such  certified  copy  the  Court  shall  not  be  satisfied  that  the 
f acts  had  been  properly  understood  by  the  foreign  Court  to  which 
the  case  was  remitted,  or  shall  on  any  ground  whatsoever  be  doubt- 
ful whether  the  opinion  so  certified  does  correctly  represent  the 
foreign  law  as  regards  the  facts  to  which  it  is  to  be  applied,  it  shall 
be  lawful  for  such  Gourt  to  remit  the  said  case,  either  with  or  with- 
out alterations  or  amendments,  to  the  same  or  to  any  other  sues 
Superior  Court  in  such  foreign  State  as  aforesaid  and  so  from  time 
to  time  as  may  be  necessary  or  expedient. 

3.  If,  in  any  action  depending  in  any  Court  of  a  foreign  cofefcr? 
or  State  with  whose  Government  Her  Majesty  shall  have  entered 
into  a  convention  as  above  set  forth,  such  Court  shall  deem  it 
expedient  to  ascertain  the  law  applicable  to  the  facts  of  the  case 
as  administered  in  any  part  of  Her  Majesty's  dominions,  and  if  the 
foreign  Court  in  which  such  action  may  depend  shall  remit  to  the 
Court  in  Her  Majesty's  dominions  whose  opinion  is  desired  a  case 
setting  forth  the  facts  and  the  questions  of  law  arising  out  of  the 
same  on  which  they  desire  to  have  the  opinion  of  a  Court  withjn 
Her  Majesty's  dominions,  it  shall  be  competent  to  any  of  the 
parties  to  the  action  to  present  a  petition  to  such  last  mentioned 
Court,  whose  opinion  is  to  be  obtained,  praying  such  Court  to  hear 
parties  or  their  counsel,  and  to  pronounoe  their  opinion  thereon  in 
terms  of  this  Act  or  to  pronounce  their  opinion  without  hearing 
parties  or  counsel ;  and  the  Court  to  which  such  petition  shall  be 
presented  shall  consider  the  same,  and  if  they  think  fit,  shall  appoint 
an  early  day  for  hearing  parties  or  their  counsel  on  such  case,  and 
shall  pronounce  the  opinion  upon  the  questions  of  law  as  adminis- 
tered by  them  which  are  submitted  to  them  by  the  foreign  Court; 
and  in  order  to  their  pronouncing  such  opinion  they  shall  be  entities' 
to  take  such  further  procedure  thereupon  as  to  them  shall  seen 
proper  and  upon  such  opinion  being  pronounced  a  copy  thereof, 
certified  by  an  officer  of  such  Court,  shall  be  given  to  each  of  the 
parties  to  the  action  by  whom  the  same  shall  be  required. 

4.  In  the  construction  of  this  Act,  the  word  "action"  shall 
include  every  judicial  proceeding  instituted  in  any  Court,  Civil 
Criminal  or  Ecclesiastical ;  and  the  words  "  Superior  Courts'*  shall 
include,  in  England,  the  Superior  Courts  of  Law  at  Westminster, 
the  Lord  Chancellor,  the  Lords  Justices,  the  Master  of  the  Bolls, 
or  any  Vice-Chancellor,  the  Judge  of  the  Court  of  Admiralty,  the 
Judge  Ordinary  of  the  Court  for  Divorce  and  Matrimonial  Cause, 
and  the  Judge  of  the  Court  of  Probate,  in  Scotland,  the  High 
Court  of  Justiciary,  and  the  Court  of  Session,  acting  by  either  of 
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its  divisions ;  in  Ireland,  the  Superior  Courts  of  Law  at  Dublin, 
the  Master  of  the  Bolls  and  the  Jndge  of  the  Admiralty  Court  and 
in  any  other  part  of  Her  Majesty's  dominions,  the  Superior  Courts 
of  Law  or  Equity  therein ;  and  in  a  foreign  country  or  State,  any 
Superior  Court  or  Courts  which  shall  be  set  forth  in  any  such  con- 
vention between  Her  Majesty  and  the  Government  of  such  foreign 
country  or  State. 


31  A  32  Vic.  Cap.  37. 

An  Act  to  amend  the  law  relating  to  documentary  evidence  in 
certain  cases. 

{2bth  June  1868.) 
Whereas  it  is  expedient  to  amend  the  law  relating  to  evidence :  Preamble. 
Be  it  enacted,  Ac. 

1.  This  Act  may  be  cited  for  all  purpose  as  "  The  Documentary  8hort  title. 
Evidence  Act,  1868." 

2.  Primd  facie  evidence  of  any  proclamation,  order,  or  regula-  Mode  of  pro*, 
tion  issued  before  or  after  the  passing  of  this  Act  by  Her  Majesty,  *n*  ^ri*"*  do- 
or by  the  Privy  Council,  also  of  any  proclamation,  order,  or  regu-     nm9n  8% 
lation  issued  before  or  after  the  passing  of  this  Act  by  or  under 

the  authority  of  any  such  Department  of  the  Government  or  officer 
as  is  mentioned  in  the  first  column  of  the  schedule  hereto,  may  be 
given  in  all  Courts  of  Justice,  and  in  all  legal  proceedings  whatso- 
ever, in  all  or  any  of  the  modes  hereinafter  mentioned ;  that  is  to 
say: 
(1.)    By  the  production  of  a  copy  of  the  Gazette  purporting  to 

contain  such  proclamation,  order,  or  regulation. 
(3.)  By  the  production  of  a  copy  of  such  proclamation,  order,  or 
regulation  purporting  to  be  printed  by  the  Government 
printer,  or,  where  the  question  arises  in  a  Court  in  any 
British  Colony  or  possession,  of  a  copy  purporting  to  be 
printed  under  the  authority  of  the  legislature  of  such 
British  Colony  or  possession. 

(3.)  By  the  production,  in  the  case  of  any  proclamation,  order, 
or  regulation  issued  by  Her  Majesty  or  by  the  Privy 
Council,  of  a  copy  or  extract  purporting  to  be  certified  to 
be  true  by  the  clerk  of  the  Privy  Council,  or  by  any  one 
of  the  Lords  or  others  of  the  Privy  Council,  and,  in  the 
case  of  any  proclamation,  order,  or  regulation  issued  by  or 
under  the  authority  of  any  of  the  said  departments  or 
officers,  by  the  production  of  a  copy  or  extract  purporting 
to  be  certified  to  be  true  by  the  person  or  persons  specified 
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Act  to  be  in 
force  in  Co- 
lonies. 


Punishment 
of  forgery. 


in  the  second  column  of  the  said  schedule  in  connection 
with  such  department  or  officer. 
Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 

No  proof  shall  be  required  of  the  handwriting  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  Act,  to  the  truth  of 
any  copy  of  or  extract  from  any  proclamation,  order,  or  regulation. 

3.  Subject  to  any  law  that  may  be  from  time  to  time  made  by 
the  legislature  of  any  British  Colony  or  possession,  this  Act  snail 
be  in  force  in  every  such  Colony  and  possession. 

4.  If  any  person  commits  any  of  the  offences  following,  tksi  is 
to  say — 

(1.)    Prints  any  copy  of  any  proclamation,  order,  or  regulation 

which  falsely    purports  to  have   been  printed  by  the 

Government  printer,  or  to  be  printed  under  the  authority 

of  the  legislature  of  any  British  Colony  or  possession,  or 

tenders  in  evidence  any  copy  of  any  proclamation,  order, 

or  regulation  which  falsely  purports  to  have  been  printed 

as  aforesaid,  knowing  that  the  same  was  not  so  printed ; 

or 

(2.)    Forges  or  tenders  in  evidence,  knowing  the  same  to  have 

been  forged,  any  certificate  by  this  Act  authorized  to  be 

annexed  to  a  copy  of,  or  extract  from,  any  proclamation, 

order,  or  regulation ; 

he  shall  be  guilty  of  felony,  and  shall  on  conviction  be  liable  to  be 

sentenced  to  penal  servitude  for  such  term  as  is  prescribed  by  the 

Penal  Servitude  Act,  1864,  as  the  least  term  to  which  an  offender 

can  be  sentenced  to  penal  servitude,  or  to  be  imprisoned  for  any 

term  not  exceeding  two  years,  with  or  without  hard  labor. 

5.  The  following  words  shall  in  this  Act  have  the  meaning 
hereinafter  assigned  to  them,  unless  there  is  something  in  tbe 
context  repugnant  to  such  constructions ;  (that  is  to  say) — 

"  British  Colony  and  Possession"  shall,  for  the  purposes  of  this 
Act,  include  the  Channel  Islands,  the  Isle  of  Mem,  and  such  terri- 
tories as  may  for  the  time  being  be  vested  in  Her  Majesty  by 
virtue  of  any  Act  of  Parliament  for  the  Government  of  India  and 
all  other  Her  Majesty's  dominions. 
"  Legislature"  "  Legislature  "  shall  signify  any  authority  other  than  the  Imperial 
Parliament  or  Her  Majesty  in  Council  competent  to  make  laws  for 
any  Colony  or  possession. 

"  Privy  Council "  shall  include  Her  Majesty  in  Council  and  the 
Lords  and  others  of  Her  Majesty's  Privy  Council,  or  any  of  them, 


Definition  of 
terms. 


"British 
Colony  and 
possession." 
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and  any  Committee  of  the  Privy  Council  that  is  not  specially 
named  in  the  schedule  hereto. 

**  Government  Printer "  shall  mean  and  include  the  printer  to 
Her  Majesty  and  any  printer  purporting  to  be  the  printer  autho- 
rized to  print  the  Statutes,  Ordinances,  Acts  of  State,  or  other 
public  Acts  of  the  legislature  of  any  British  Colony  or  possession, 
or  otherwise  to  be  the  Government  printer  of  such  Colony  or 
possession. 

"  Gazette"  shall  include  the  London  Gazette,  the  Edinburgh 
Gazette,  and  the  Dublin  Gazette,  or  any  of  such  Gazettes.    • 

6.    The  provisions  of  this  Act  shall  be  deemed  to  be  in  addition  Act  to  be 
to,  and  not  in  derogation  of,  any  powers  of  proving  documents   cunrokti™' 
given  by  any  existing  Statute  or  existing  at  Common  Law. 


"Government 
Printer." 


'Gaaette.' 


SCHEDULE. 


Column  1. 


Name  of  Department  or  Officer. 


Column  2. 


Name  of  Certifying  Officers. 


The  Commissioners  of  the  Trea- 
sury. 

The  Commissioners  for  execut- 
ing the  Office  of  Lord  High 
Admiral. 


Secretaries  of  State       

Committee  of  Privy  Council  for 
Trade. 


The  Poor- Law  Board 


Any  Commissioner,  Secretary, 
or  Assistant  Secretary  of  the 
Treasury. 

Any  of  the  Commissioners  for 
executing  the  Office  of  Lord 
High  Admiral  or  either  of  the 
Secretaries  to  the  said  Com- 
missioners. 

Any  Secretary  or  Under-Secre- 
tary of  State. 

Any  member  of  the  Committee  of 
Privy  Council  for  Trade  or  any 
Secretary  or  Assistant  Secre- 
tary of  the  said  Committee. 

Any  Commissioner  of  the  Poor- 
Law  Board  or  any  Secretary 
or  Assistant  Secretary  of  the 
said  Board. 


• 
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ACT  No.  XVm  of  1872. 

(EBCUTBD  THE  GOVIRNOE-eiKWUL'S  AfleiNT  ON  TH1  29TH  AUGUST  1871) 
AN  ACT  TO  AMEND  THE  INDIAN   ^VIDBNCE 

ACT,   1879. 
Whieeas  it  is  expedient  to  amend  the  Indian  Evidence  Act 
1872 ;  It  is  hereby  enacted  as  follows : — 

1.  This  Act  may  be  called  "  The  Indian  Evidence  Act  Amead- 
ment  Act" ; 

2.  In  section  thirty -two  of  the  Indian  Evidence  Act,  1872;  ekaff 
five  and  six,  after  the  word  "relationship,"  the  words  "by Moot 
marriage  or  adoption"  shall  be  inserted. 

3.  In  section  forty-one  of  the  same  Act,  lines  seventeen,  twetfj 
and  twenty-three,  after  the  word  "  judgment,"  the  words  "  order* 
decree"  shall  be  inserted. 

4.  In  section  forty-five  of  the  same  Act,  line  five,  after  the  word 
"  art,"  the  words  *  or  in  questions  as  to  identity  of  handwriting 
shall  be  inserted. 

5.  In  section  fifty-seven  of  the  same  Act,  paragraph  (13)  after  the 
word  "  road,"  the  words  "  on  land  or  at  sea"  shall  be  inserted. 

6.  In  section  sixty-six  of  the  same  Act,  lino  five,  after  the  wow 
"  is,"  the  words  "  or  to  his  attorney  or  pleader"  shall  be  inserted. 

7.  In  section  ninety -one  of  the  same  Act,  Exception  2,  for  th* 
words  "  under  the  Indian  Succession  Act,"  the  *ords  "  admits 
to  probate  in  British  India,"  shall  be  substituted. 

8.  [Repealed  by  Act  No.  XII o/1876.] 

9.  In  section  one  hundred  and  eight  of  the  same  Act,  line  one, 
for  the  word  "When,"  the  words  " Provided  that  when"  shall te 
substituted ;  and,  in  the  last  line,  for  the  word  "  on,"  the  worfc 
"  shifted  to"  shall  be  substituted. 

10.  In  section  one  hundred  and  twenty-six  of  the  same  Act,  lift' 
twenty-two,  and  in  section  one  hundred  and  twenty-eight  of  the 
same  Act,  line  six,  after  the  word  "  barrister,"  the  word  "pleaeW 
shall  be  inserted. 

In  section  one  hundred  and  twenty-six  of  the  same  Act,  line 
fifteen,  for  the  word  "  criminal,"  the  word  "  illegal'*  shall  be  sub- 
stituted. 

11.  In  section  one  hundred  and  fifty-five  of  the  same  Act,  p*** 
graph  (2),  for  the  word  "had,"  the  word  "accepted"  shall  be 
substituted. 

13.    [Repealed  by  Act  No.  X  of 1873.] 
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ACT  No.  X  op  1873. 

* 
(UCKIVEDr  THE  GOVERNOR- 6  BNBRAl/s  ASSENT  ON  THE  8TH  APRIL  1873.) 

"THE    INDIAN    OATHS    ACT,     1873. 


An  Act  to  consolidate  the  law  relating  to  Judicial  Oaths,  and  for 
other  purposes. 

Whereas  it  is  expedient  to  consolidate  the  law  relating  to  judicial    Preamble, 
oaths,  affirmations  and  declarations,  and  to  repeal  the  law  relating 
to  official  oaths,  affirmations  and  declarations ;  It  is  hereby  enacted 
as  follows : — 

I.~Preliminary. 

1.  This  Act  may  be  called  "  The  Indian  Oaths  Act,  1873 :"  Short  title. 
It  extends  to  the  whole  of  British  India,  and,  so  far  as  regards-  Local  extent. 

subjects  of  Her  Majesty,  to  the  territories  of  Native  Princes  and 
States  in  alliance  with  Her  Majesty ; 

And  it  shall  come  into  force  on  the  first  day  of  May  1873.  Commence- 

ment. 

2.  [Repealed  by  Act  XII  o/1873.] 

8.    Nothing   herein   contained   applies   to   proceedings   before    Saving  of  cer- 
Courts  Martial,  or  to  oaths,  affirmations  or  declarations  prescribed   *"n  °*x£*  and 
by  any  law  which,  under  the  provisions  of  the  Indian  Councils'  Act, 
1861,  the  Governor-General  in  Council  has  not  power  to  repeal. 

J/.— Authority  to  administer  Oaths  and  Affirmations. 
4.    The  following  Courts  and  persons  are  authorized  to  admin  is-    Authority  to 
ter,  by  themselves  or  by  an  officer  empowered  by  them  in  this   adfuiui8te1r  * 
behalf,  oaths  and  affirmations  in  discharge  of  the  duties  or  in  exer-   firmationa. 
cise  of  the  powers  imposed  or  conferred  upon  them  respectively  by 
law:— 

(a)    All  Courts  and  persons  having  by  law  or  consent  of  parties 
authority  to  receive  evidence ; 

(h)    The  Commanding  Officer  of  any  military  station  occupied 
troops  in  the  service  of  Her  Majesty :  provided 

(1)  that  the  oath  or  affirmation  be  administered  within  the  limits 
of  the  station,  and 

(2)  that  the  oath  or  affirmation  be  such  as  a  Justice  of  the  Peace 
is  competent  to  administer  in  British  India. 

53 
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177.— Parsons  by  whom  Oath*  or  Affirmations  must  be  mads. 
6.    Oaths    or   affirmations   shall  be  made   by    the    following 
persons : — 

(a)  all  witnesses,  that  is  to  say,  all  persons  who  may  lawfully  be 
examined,  or  give,  or  be  required  to  give,  evidence  by  or  before  any 
Court  or  person  having  by  law  or  consent  of  parties  authority  to 
examine  such  persons  or  to  receive  evidence : 

(b)  interpreters  of  questions  put  to,  and  evidence  given  by, 
witnesses,  and 

(c)  jurors. 

Nothing  herein  contained  shall  render  it  lawful  to  administer 
in  a  criminal  proceeding  an  oath  or  affirmation  to  the  accused 
person,  or  necessary  to  administer  to  the  official  interpreter  of  any 
Court,  after  he  has  entered  on  the  execution  of  the  duties  of  his  office, 
an  oath  or  affirmation  that  he  will  faithfully  discharge  those  duties. 

6.  Where  the  witness,  interpreter  or  juror  is  a  Hindu  or  Muham- 
madan, 

or  has  an  objection  to  making  an  oath, 
he  shall,  instead  of  making  an  oath,  make  an  affirmation. 
In  every  other  case  the  witness,  interpreter  or  juror  shall  make 
an  oath. 

IV. — Forms  of  Oaths  and  affiimations. 

7.  Ail  oaths  and  affirmations  made  under  Section  5  shall  be 
administered  according  to  such  forms  as  the  High  Court  may  from 
time  to  time  prescribe. 

And  until  any  such  forms  are  prescribed  by  the  High  Court,  such 
oaths  and  affirmations  shall  be  administered  according  to  the  forms 
now  in  use. 

Explanation.— As  regards  oaths  and  affirmations  administered  m 
the  Court  of  the  Recorder  of  Rangoon  and  the  Court  of  Small 
Causes  of  Rangoon,  the  Recorder  of  Rangoon  shall  be  deemed  to  be 
the  High  Court  within  the  meaning  of  this  section. 

8.  If  any  party  to,  or  witness  in,  any  judicial  proceeding  offers 
to  give  evidence  on  oath  or  solemn  affirmation  in  any  form  common 
amongst,  or  held  binding  by,  persons  of  the  race  or  persuasion  to 
which  he  belongs,  and  not  repugnant  to  justice  or  decency,  and  not 
purporting  to  affect  any  third  person,  the  Court  may,  if  it  thinks 
fit,  notwithstanding  any  thing  hereinbefore  contained,  tender  such 
oath  or  affirmation  to  him. 

9.  If  any  party  to  any  judicial  proceeding  offers  to  be  bound 
by  any  such  oath  or  solemn  affirmation  as  is  mentioned  in  Section  8* 
if  such  oath  or  affirmation  is  made  by  the  other  party  to,  or  by 
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any  witness  in,  such  proceeding,  the  Court  may,  if  it  thinks  fit,  ask 
such  party  or  witness,  or  cause  him  to  be  asked,  whether  or  not  he 
will  make  the  oath  or  affirmation : 

Provided  that  no  party  or  witness  shall  be  compelled  to  attend  per- 
sonally in  Court  solely  for  the  purpose  of  answering  such  question. 
10.  If  such  party  or  witness  agrees  to  make  such  oath  or  affirm- 
ation, the  Court  may  proceed  to  administer  it,  or  if  it  is  of  such  a 
nature  that  it  may  be  more  conveniently  made  out  of  Court,  the 
Court  may  issue  a  Commission  to  any  person  to  administer  it,  and 
authorize  him  to  take  the  evidence  of  the  person  to  be  sworn  or 
affirmed  and  return  it  to  the  Court. 

11.  The  evidence  so  given  shall,  as  against  the  person  who  offered 
to  be  bound  as  aforesaid,  be  conclusiye  proof  of  the  matter  stated. 

12.  If  the  party  or  witness  refuses  to  make  the  oath  or  solemn 
affirmation  referred  to  in  Section  8,  he  shall  not  be  compelled  to 
make  it,  but  the  Court  shall  record,  as  part  of  the  proceedings,  the 
nature  of  the  oath  or  affirmation  proposed,  the  facts  that  he  was 
asked  whether  he  would  make  it,  and  that  he  refused  it,  together 
with  any  reason  which  he  may  assign  for  his  refusal. 

V. — Miscellaneous. 

13.  No  omission  to  take  any  oath  or  make  any  affirmation,  no 
substitution  of  any  one  for  any  other  of  them,  and  no  irregularity 
whatever  in  the  form  in  which  any  one  of  them  is  administered, 
shall  invalidate  any  proceeding  or  render  inadmissible  any  evidence 
whatever,  in  or  in  respect  of  which  such  omission,  substitution  or 
irregularity  took  place,  or  shall  affect  the  obligation  of  a  witness  to 
state  the  truth.    See  the  Queen's  case,  2  Br.  and  Bing.,  284. 

14.  Every  person  giving  evidence  on  any  subject  before  any 
Court  or  person  hereby  authorized  to  administer  oaths  and  affirm- 
ations Bhall  be  bound  to  state  the  truth  on  such  subject. 

15.  The  Indian  Penal  Code,  Sections  178  and  181,  shall  be  con- 
strued as  if,  after  the  word  "oath,"  the  words  "or  affirmation" 
were  inserted. 

16.  Subject  to  the  provisions  of  Sections  3  and  5,  no  person 
appointed  to  any  office  Bhall,  before  entering  on  the  execution  of 
the  duties  of  his  office,  be  required  to  make  any  oath,  or  to  make 
or  subscribe  any  affirmation  or  declaration  whatever. 


oath  proposed 
by  opposite 
party. 
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accepted. 


Evidence 
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A  P  F  K  N  D  1  X     II. 


New  section 
sabttitntedfor 
Section  126  of 
the  Undone* 
Act* 

Information 
as  to  conmns- 
•ion  of  ofien- 


ACT  No.  Ill  of  1887. 

(RECEIVED    THE   ASSENT   OF    HIS   EXCELLENCY    THE   GOVERNOR-GENERAL 

ON  the  14th  January,  1887.) 
Ayr  Acrr  to  amend  the  indian  evidence 

ACT,    1Q72. 

Whereas  it  is  expedient  that  Revenue-officers  should  not  be  com- 
pelled to  saj  whence  they  obtain  information  with  respect  to 
offences  against  the  public  revenue;  It  is  hereby  enacted  as 
follows  r— 

1.  The  following  section  shall  be  substituted  for  section  125  of 
the  Indian  Evidence  Act,  1872,  [I  of  1872]  namely  :— 

"  125.  No  Magistrate  or  Police-officer  shall  be  compelled  to  say 
whence  he  got  any  information  as  to  the  commission  of  any  offence, 
and  no  Revenue-officer  shall  be  compelled  to  say  whence  he  got 
any  information  as  to  the  commission  of  any  offence  against  the 
public  revenue. 

"  Explanation.—'  Revenue-officer'  in  this  section  means  any 
officer  employed  in  or  about  the  business  of  any  branch  of  the 
public  revenue." 


Amendment 
of  Section  14, 
Act  I  of  1872. 


ACT  No.  UI  of  1891. 

(RECEIVED    THE    ASSENT   OF    HIS    EXCELLENCY   THE   GOVERNOR-GENERAL 
ON  THE   13TH  FEBRUARY,  1891.) 

AN   ACT  TO   AMEND  THE   INDIAN  EVIDENCE 

ACT,  1S73,  AND  THE  CODE  OF  CRIMINAL 

PROCEDURE,  18S3. 

Whereas  it  is  expedient  to  amend  the  Indian  Evidence  Act, 
1872,  [I  of  1872]  and  the  Code  of  Criminal  Procedure,  1882;  (X 
of  1882]  It  is  hereby  enacted  as  follows : — 

Indian  Evidence  Act,  1872. 

1.  (1)  For  the  Explanation  to  section  14  of  the  Indian  Evidence 
Act,  1672,  [I  of  1872]  tbe  following  shall  be  substituted,  namely:— 

"  Explanation  1.— A  fact  relevant  as  showing  the  existence  of  a 
relevant  state  of  mind  must  show  that  the  state  of  mind  exists,  not 
generally,  but  in  reference  to  the  particular  matter  in  qneatioft. 

"  Explanation  2.— But  where,  upon  the  trial  of  a  person  accused 
of  an  offence,  the  previous  commission  by  the  accused  of  an  offence 
is  relevant  within  the  meaning  of  this  section,  the  previous  con- 
viction of  such  person  shall  also  be  a  relevant  fact." 
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(2)  For  Illustration  (b)  to  the  same  section  the  following  shall  be 
substituted,  namely  :— 

"  (6)  A  is  accused  of  fraudulently  delivering  to  another  person  a 
counterfeit  coin  which,  at  the  time  when  he  delivered  it,  he  knew 
to  be  counterfeit. 

The  fact  that,  at  the  time  of  its  delivery,  A  was  possessed  of  a 
number  of  other  pieces  of  counterfeit  coin  is  relevant. 

The  fact  that  A  had  been  previously  convicted  of  delivering  to 
another  person  as  genuine  a  counterfeit  coin  knowing  it  to  be  coun- 
terfeit is  relevant." 

2.  In  Section  15  of  the  said  Act,  after  the  word  "  intentional,"  Amendment 
there  shall  be  inserted  the  words  •'  or  done  with  a  particular  Act  1^1872. 
knowledge  or  intention." 

3.  To  Section  26  of  the  said  Act  the  following  shall  be  added,   Addition  to 

namely  :-  ^H0"*  J& 

J  Act  1, 1872. 

"  Explanation, — In  this  section  *  Magistrate '  does  not  include  the 
head  of  a  village  discharging  magisterial  functions  in  the  Presi- 
dency of  Fort  St.  George  or  in  Burma  or  elsewhere,  unless  such 
headman  is  a  Magistrate  exercising  the  powers  of  a  Magistrate 
under  the  Code  of  Criminal  Procedure,  1882,  [X  of  1882]. 

4.  In  Section  30  of  the  said  Act,  immediately  before  the  IUu8-  Addition  of 
trations  the  following  shall  be  inserted,  namely : —  Explanation 

®  ,  ,  .       ,  to  Section  80, 

"  Explanation*-*1  Offence    as  used  in  this  section,  includes  the   Act  I,  1872. 

abetment  of,  or  attempt  to  commit,  the  offence." 

5.  (1)  To  Section  43  of  the  said  Act  the  following  Illustrations  Addition  to 

Bhall  be  added,  namely :—  Section  43, 

Act  1, 1872. 
"  (e)   A  is  charged  with  theft  and  with  having  been  previously 

convicted  of  theft.    The  previous  conviction  is  relevant  as  a  fact 

in  issue. 

(/)  A  is  tried  for  the  murder  of  B.  The  fact  that  B  prosecuted 
A  for  libel  and  that  A  was  convicted  and  sentenced  is  relevant 
under  Section  8  as  showing  the  motive  for  the  fact  in  issue/' 

6.  For  Section  54  of  the  said  Act  the  following  shall  be  substi-  gaostitation 

tuted,  namely : —  of  new  section 

for  Section  M, 

"  64.  In  criminal  proceedings  the  fact  that  the  accused  person  p^ons  ^ 
has  a  bad  character  is  irrelevant,  unless  evidence  has  been  given  character  not 
that  he  has  a  good  character,  in  which  case  it  becomes  relevant.       ^Y?n  reoly 

"  Explanation  1.— This  section  does  not  apply  to  cases  in  which 
the  bad  character  of  any  person  is  itself  a  fact  in  issue. 

"  Explanation  2.— A  previous  conviction  is  relevant  as  evidence 
of  bad  character." 
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Amentoenfc  7.    In  the  Explanation  to  Section  55,  after  the  word  "  but "  there 

to  Section  is"   8na^  De  inserted  the  words  and  figures  "  except  as  provided  in 
Act  I,  1872.  '    Section  54." 

Amendment  8.     In  Section  86  of  the  said  Act,  for  the  words  "  resident  in" 

tionto  Sec-      tne  wor&*  " in  or  f°r  "  8Da^  ^  substituted,  and  to  the  same  section 
tion  86,  Act  I,   the  following  shall  be  added,  namely : — 

"  An  officer  who,  with  respect  to  any  territory  or  place  not  form- 
ing part  of  Her  Majesty's  dominions,  is  a  Political  Agent  therefor, 
as  denned  in  Section  3  of  the  Foreign  Jurisdiction  and  Extradi- 
tion Act,  1879,  [XXI  of  1879]  and  Section  190  of  the  Code  of 
Criminal  Procedure,  1882,  [X  of  1882]  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  a  representative  of  the  Government  of 
India  in  and  for  the  country  comprising  that  territory  or  place." 
Code  of  Criminal  Procedure,  1882. 
Amendment  9.    To  section  310  of  the  Code  of  Criminal  Procedure,  1882,  [X 

aJx^irml0'  of  1882J  the  foll<™ing  8ha11  be  added,  namely  :— 

"  Notwithstanding  anything  in  this  section,  evidence  of  the  pre* 
vious  conviction  may  be  given  at  the  trial  for  the  subsequent 
offence,  if  the  fact  of  the  previous  conviction  is  relevant  under  the 
provisions  of  the  Indian  Evidence  Act,  1872." 


AotX.1882. 


ACT  No.  XVIII  of  1891.    . 
Passed  by  the  Governor-General  op  India  in  Council, 
(Received  the  assent  of  the  Cropernor-General  on  the  1st  October  1891.) 

-A.N"     ACT    TO    AMEND    THE    LAW    OF 

EVIDENCE    WITH    RESPECT    TO 

BANKERS'    BOOKS. 

Whereas  it  is  expedient  to  amend  the  Law  of  Evidence  with  res- 
pect to  Bankers*  Books  ;  it  is  hereby  enacted  as  follows  : — 

Title,  extent  4       *•    (!)  Tnis  Act  mav  De  called  the  Bankers*  Books  Evidence 

oommenoe-  Act,  1891. 

mm  *                         (2)  It  extends  to  the  whole  of  British  India ;  and 

(3)  It  shall  come  into  force  at  once. 

Definitions  2.    In  this  Act,  unless  there  is  something  repugnant  in  the 

subject  or  context, — 

(1)  "  Company  "  means  a  company  registered  under  any  of 

the  enactments  relating  to  companies  from  time  to 
time  in  force  in  British  India,  or  incorporated  by  an 
Act  of  Parliament  or  of  the  Governor-General  in 
Council,  or  by  Royal  Charter  or  Letters  Patent : 

(2)  "  bank  "  and  "  banker"  mean— 

(a)    any  company  carrying  on  the  business  of  bankers ; 
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(6)  any  partnership  or  individual  to  whose  books  the 
provisions  of  this  Act  shall  have  been  extended  as 
hereinafter  provided : 

(e)  any  post  office  saving's  bank  or  money  order  office: 
[Actio/ 1893.] 

(3)  "  bankers'  books"  include  ledgers,  day-books,  cash-books, 

account-books  and  all    other   books   used    in    the 
ordinary  business  of  a  bank  : 

(4)  "  legal  proceeding"  means  any  proceeding  or  inquiry  in 

which  evidence  is  or  may  be  given,  and  includes  an 
arbitration : 

(5)  "  the  Court "  means  the  person  or  persons  before  whom 

a  legal  proceeding  is  held  or  taken  : 

(6)  "  Judge  "  means  a  Judge  of  a  High  Court : 

(7)  "  trial  "  means  any  hearing  before  the  Court  at  which 

evidence  is  taken  ;  and 

(8)  "certified  copy"  means  a  copy  of  any  entry  in  the 

books  of  a  bank,  together  with  a  certificate  written 
at  the  foot  of  such  copy  that  it  is  a  true  copy  of 
such  entry ;  that  such  entry  is  contained  in  one  of 
the  ordinary  books  of  the  bank,  and  was  made  in 
the  usual  and  ordinary  course  of  business ;  and  that 
such  book  is  still  in  the  custody  of  the  bank,  such 
certificate  being  dated  and  subscribed  by  the  princi- 
pal accountant  or  manager  of  the  bank  with  his  name 
and  official  title. 

3.  The  Local  Government  may,  from  time  to  time,  by  notifica-   Power  to  ra- 
tion in  the  official  Gazette,  extend  the  provisions  of  this  Act  to  the  *?nd  ^a"* 
books  of  any  partnership  or  individual  carrying  on  the  business  of  8IOD8  ° 
bankers  within  the  territories  under  its  administration,  and  keeping 

a  set  of  not  less  than  three  ordinary  account  books,  namely,  a  cash- 
book,  a  day-book  or  journal  and  a  ledger,  and  may  in  like  manner 
rescind  any  such  notification. 

4.  Subject  to  the  provisions  of  this  Act,  a  certified  copy  of  any  Mode  of  proof 
entry  in  a  banker's  book  shall  in  all  legal  proceedings  be  received  g^6^"?8  in 
as  prima  facie  evidence  of  the  existence  of  such  entry,  and  shall  be   books, 
admitted  as  evidence  of  the  matters,  transactions  and  accounts 

therein  recorded  in  every  case  where,  and  to  the  same  extent  as, 
the  original  entry  itself  is  now  by  law  admissible,  but  not  further 
or  otherwise. 

5.  No  officer  of  a  bank  shall  in  any  legal  proceeding  to  which  Case  in  which 
the  bank  is  not  a  party  be  compellable  to  produce  any  bankers'   officer  of  Unk 
book  the  contents  of  which  can  be  proved  under  this  Act,  or  to  ap-  abVtopro-" 
pear  as  a  witness  to  prove  the  matters,  transactions  and  accounts   dace  booki. 
therein  recorded,  unless  by  order  of  the  Court  or  a  Judge  made 

or  special  cause, 
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Inflection  of        6.    (1)    On  the  application  of  any  party  to  a  legal  proceeding, 

o?(W  or*"  the  0ourt  0P  a  JodKe  "^y  opdep  thAt  8Uch  PMt^  **  * 

Judge.  liberty  to  inspect  and  take  copies  of  any  entries  in  a 

banker's  book  for  any  of  the  purposes  of  such  pro- 
ceeding, or  may  order  the  bank  to  prepare  and  produce, 
within  a  time  to  be  specified  in  the  order,  certified 
copies  of  all  such  entries,  accompanied  by  a  further 
certificate  that  no  other  entries  are  to  be  found  in  the 
books  of  the  bank  relevant  to  the  matters  in  issue  in 
such  proceeding,  and  such  further  certificate  shall  be 
dated  and  subscribed  in  manner  hereinbefore  directed 
in  reference  to  certified  copies. 

(2)  An  order  under  this  or  the  preceding  section  may  be 

made  either  with  or  without  summoning  the  bank,  and 
shall  be  served  on  the  bank  three  clear  days  (exclu- 
sive of  bank  holidays)  before  the  same  is  to  be  obeyed, 
unless  the  Court  or  Judge  shall  otherwise  direct. 

(3)  The  bank  may  at  any  time  before  the  time  limited  for 

obedience  to  any  such  order  as  aforesaid  either  offer 
to  produce  their  books  at  the  trial  or  give  notice 
of  their  intention  to  show  cause  against  such  order, 
and  thereupon  the  same  shall  not  be  enforced  without 
further  order. 
7.  (1)  The  costs  of  any  application  to  the  Court  or  a  Judge 
Costs,  under  or  for  the  purposes  of  this  Act  and  the  costs  of 

any  thing  done  or  to  be  done  under  an  order  of  the 
Court  or  a  Judge  made  under  or  for  the  purposes 
of  this  Act  shall  be  in  the  discretion  of  the  Court 
or  Judge,  who  may  further  order  such  costs  or  any 
part  thereof  to  be  paid  to  any  party  by  the  bank  if 
they  have  been  incurred  in  consequence  of  any  fault 
or  improper  delay  on  the  part  of  the  bank. 

(2)  Any  order  made  under  this  section  for  the  payment  of 

costs  to  or  by  a  bank  may  be  enforced  as  if  the  bank 
were  a  party  to  the  proceeding. 

(3)  Any  order  under  this  section  awarding  costs  may,  on 

application  to  any  Court  of  Civil  Judicature  desig- 
nated in  the  order,  be  executed  by  such  Court  as  if 
the  order  were  a  decree  for  money  passed  by  itself : 
Provided  that  nothing  in  this  sub-section  shall  be  construed 
to  derogate  from  any  power  which  the  Court  or  Judge  making 
the  order  may  possess  for  the  enforcement  of  its  or  hts  directions 
with  respect  to  the  payment  of  costs. 
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by  wife           ...            ...            ...            ...  „  „ 

for  an  infant  ...            ...            ...           ...  „  127 

by  an  infant  ...            ...            ...            ...  ,,  „ 

by  representative  before  vesting  of  repre- 
sentative character            ...            ...  „  „ 

by  members  of  joint  Hindu  family        ...  „  „ 

by  B  indu  father  is  not  binding  on  his  sons.  „  129 

by  Karnaven  is  binding  on  the  Tarwad..  „  „ 

Time  and  circumstances  of  the              ...  „  „ 
Person  making  must  have  an  interest  in 
the  property  in  question  at  the  time 

of  making              ...           ...            ...  ,,  „ 

by  person  whose  position  must  be  proved 

as  against  party  to  suit     ...           ...  19  130 
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65 

212 

23 

136 

AI^ISSlO^S«-tt>ntifttca£  Section.    Page. 

by  person  expressly -referred  to  by  party 

to  suit ...  ...  ...  ...  20  130 

the  reference  most  be  express         ...  „  „ 

statement  of  referee  is  not  conclusive  „  131 

except  when  it  acts  by  way  of  estoppel  „  „ 

Relevancy  of,  against  or  in  behalf  of 

persons  concerned  ...       ....  21  „ 

against  hrtaraai  ...  ...  ...  32  152 

are  alone  receivable  ...  ...  21  131 

except  statements  accompanied  by 
conduct  rendering  their  falsehood 
improbable        ...  ...  ...  „  133 

Statements  may  be,  though  made  by  person 

under  legal  compulsion     ...  ...  „  134 

receivable  where  relevant  otherwise  than 

as  admissions       ...  •••  ...  „  „ 

and  confessions,  Difference  between      ...  „  135 

Oral,  as  to  contents  of  documents,  when 

relevant  ... 
of  contents  of  documents 
what  not  relevant  in  Civil  cases 
made  without  prejudice,  or  to  buy  peace, 

are  not  relevant    ...  ...  ...  „  137 

before  arbitrator  are  admissible  ...  „  „ 

to-  professional  men,  when  not  protected ...  ,,  „ 

not  conclusive  proof  but  may  estop       ...  31  151 

See  Confessions. 

A  PMITTRD  FACT  need  not  be  proved  ...  58  205 

unless  Court  requires  proof  ...  „  „ 

ADOPT,  Presumption  as  to  authority  to  ...        114  306 

Authority  to,  need  not  be  in  writing...         91  239 

ADOPTION  need  not  be  in  writing      ...            ...  „  „ 

acquiesced  in  for  many  years,  Presumption 

with  regard  to     ...            ...            ...  114  313 

under  a  Will                ...            ...           ...  „  „ 

ADULTERY,  admission  of      24  142 

ADVANCEMENT,  Presumption  as  to...            ...  114  309 

ADVERSE  PARTY,  Bight  of,  to  see  and  cross- 
examine  upon  documents  used  to  re- 
fresh memory       ...           ...           »..  161  379 

ADVOCATE  liable  to  be  reported  for  asking  im- 
proper questions  ...  ...  ...        150  367 

AFFAIRS  OF  STATE,  Evidence  as  to  ...  { In}Jg(W)     343 
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Section. 
AFFIDAVIT,  Statement  contained  in- 33 

AFFIRMATIONS      ...  [  |18 

by  whom  to  be  administered    ...  ...  „ 

to  whom  to  be  administered     ...  ...  „ 

Form  of         ...            ...           ...  ...  „ 

See  Oath. 

AGENCY,  Burden  of  proving  discontinuance  of...        109 

AGENT,  Admission  by  ...  ...  ...  18 

for,  or  by  an  infant     ...  ...  ...  „ 

for  purdah  ladies,  strict  proof  of  agency 

required ...  ...  ...  ...        114 

Misrepresentations    of,    bind    his    prin- 
cipal, if  agent  was  acting  within  the 
scope  of  hie  duties  ...  ...        115 

General  authority  of,  to  accept  a  bill  of 
exchange  may  be  proved  oy  acknow- 
ledgment by  principal  of  liability  on 
another  bill  accepted  by  the  agent ...  16 

of  Foreign  Government,  Certificate  of, 

under  19  A  20  Vic.  c.  113 Ap. 

See  Estoppel. 

AGREEMENT,    When    separate    oral,    may  be 

proved     ...  ...  ...  ...         92 

Separate  oral,  constituting  a  condition 

precedent  ...  ...  ...  „ 

Distinct  subsequent  or  contemporaneous 

oral,  may  be  proved  ...  ...  „ 

Contemporaneous  oral,  inconsistent  with 

written  agreement,  inadmissible    ...  ., 

varying  terms  of  document,  Who  may  give 

evidence  of  contemporaneous  ...  99 

ALIBI,  Facts  in  disproof  of  an  alleged...  ...  11 

ALTERATION 

in  a  deed  or  other  written  instrument, 

raises  a  presumption  of  fraud         ...  62 

if  fraudulent  and  unauthorized  invalidates 

a  document       ...  ...  ...  „ 

secu8t  if  immaterial  in  character     ...  „ 

even  if  it  be  done  by  a  party  to  the 
document  ...  ...  ...  „ 

burden  of  proof  as  to         ...  ...        103 

in  a  will  ...  ...  ...  ...  79 

unattested,  is  presumed  to  have  been 
made  after  execution     ...  ...       114 
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ALTERATION— continued.  Section.  Page. 
in  pencil,  is  presumed  to  be  deliber- 
ative             114  314 

in  ink,  is  presumed  to  be  conclusive...  „  „ 

AMBIGUOUS,  Meaning  of  the  term 93  271 

Language  in  a  document  may  not  be  ex- 
plained by  extraneous  evidence       ...  „  272 

When  evidence  may  be  given  ...           ...  „  „ 

Extraneous    evidence    of    a    testator's 

intention  is  inadmissible   ...            ...  „  „ 

ANCESTOR,  Admissions  by,  bind  the  heir 

ANCESTRAL  ESTATE,  Presumption  as  to     ... 
Presumption  as  to  necessity  for  sale  of  ... 

ANCIENT  DOCUMENT.    See  Document. 

ANCIENT  POSSESSION      

ANNEXING  CUSTOMARY  INCIDENTS      ... 

ANNOYING  QUESTIONS,  may  be  forbidden 

by  Court  ..  ...  •••  ...        152  368 

ANSWERS  to  questions  which  accused  need  not 
have  answered  do  not  make  a  confes- 
-     sion  contained  in  such  answers  irre- 
levant      ..  ..  ...  ..  29  147 

to  questions  on  witness'  character  cannot  C  Intr.  (110)     66 
be  contradicted    ...  ...  ...  (.     153  368 

except  as  to  a  conviction    for  the 
crime  denied     ...  ...  •••  „  „ 

or  facts  tending  to  impeach  the  wit- 
ness* impartiality  ...  ...  „  „ 

Anumatipatra  is  not  a  Public  document.  74  222 

APPARENT  OWNER,  Acts  of,  estop  beneficial 
owner  who  allows  him  to  deal  with 
property  as  his  own  .-  ...        115  324 

What  beneficial   owner  must   prove  to 

avoid  alienation  by  ...  —        103  284 

APPEAL,  none,  on  the  sole  ground  that  Lower 

Court  discredited  witnesses  ...        167  383 

APPELLATE  COURT'S  duty  with  regard  to 
conclusions  come  to  by  Original 
Court       ...  ...  ...  ...  „  ,, 

APPOINTMENT  of  Public  Officer,  how  proved.         91  235 

ARBITRATOR,  Admissions  before,  are  receivable 
in  a  subsequent  trial  of  the  cause,  the 
reference  naving  proved  ineffectual.         23  137 
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ART,  What  included  in  the  term                        ...         45 
Opinion  of  experts  on  questions  of,  are 

relevant  ...            ...            •••             ..          „ 

186 

M 

ARTICLES  OF  WAR,  Judicial  notice  of           ...         57 

901 

ASSAULT,  Relevancy  of  facts  forming  part  of 

the  same  transaction  —  ...  6  87 

Provocation  offered  by  plaintiff  is  rele- 
vant inaction  for...  ...  ...         IS  105 

ASSESSORS  may  question  witnesses  through, 

or  by  leave  of  the  Judge    ...  ...        166  382 

ATTESTATION    one    form    of    pre-appointed 

evidence...  ...  ...  ...    Intr.  (16)       10 

When  handwriting  and,  must  be  proved.         67  218 

when  required  by  law,  must  be  proved 

by  at  least  one  attesting  witness     ...  68  219 

Proof  of,  where  no  attesting  witness  is  to 

be  found  ..  ...  ...  ...         69  290 

or  the  document  purports  to  have 
been  executed  in  the  United  King- 
dom     ...  ...  ...  ...  „  „ 

sufficiently  proved  as  against  party  ad- 
mitting its  execution,  by  such  ad- 
mission  ...  . ...  ...  ...  70  „ 

Proof  of,  when  attesting  witness  denies 

execution  ...  ...  ...         71  „ 

when  not  required  by  law,  Proof  of,  is 

unnecessary  ...  ...  ...  72  „ 

ATTORNEY,  Admission  by,  will  bind  client    ...  18  126 
shall  not  disclose  professional  communi- 
cations without  client's  express  con- 
sent        ..             ...            126           343 

except  when  made  in  furtherance  of  * 

any  illegal  purpose         ...  ...  „  344 

Fact  observed  by,  after  employment, 
showing  commission  of  crime  or 
fraud,  is  not  protected   ...  ...  „  „ 

Obligation  continues  after  employ- 
ment has  ceased  ...  ...         »  >• 

Payment  of  fee  is  immaterial  ...  „  345 

Rule  applies  though  attorney  be  co- 
defendant  ...  ...  ...  ft  St 

when  compellable  to  give  evidence       ...         »  347 

is  not  bound  to  produce  papers  on  which 

he  has  a  lien         130  353 

except  when  summoned  to  produce 
by  a  third  party  ,..*  ...         ,<  »» 

See  Powers  of  Awokkry. 
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ATTORNEY'S  CLERKS  cannot  disclose  profes- 
sional communications 

ATTORNEY'S  LIEN  is  general  

unless  confined  by  agreement   ... 
is  not  confined  to  papers 

AUTHORITY,  *  Threat,    to    obtain     confession, 

made  by  person  in 

Meaning  of  the  term  "person  in"   ... 
of  Hindu  widow  to  adopt 

need  not  be  in  writing 
Party  misrepresenting  his,  is  bound  by 

his  misrepresentation 
of  bailor  to   bail  cannot  be  denied  by 

bailee 
When  bailor  may  plead  badness  of  bailee's 

title 
to  accept  a  bill  of  exchange,  Evidence 

admissible  to  prove  general 


Section. 

Page. 

127 

348 

130 

353 

24 

138 

»» 

140 

114 

307 

91 

239 

115 

326 

117 

334 

16 


122 


B 

BAD  CHARACTER  may    be   proved,  only   to 

rebut  evidence  of  good  character   ...  54 

When  character  is  a  fact  in  issue,  evi- 
dence is  admissible  as  t<>  .. .  ...  ,» 

Evidence  of  ...  ...  ...  ...  „ 

BAILEE  is  estopped  from  denying  bailor's  autho-  f  Intr.  (92) 
ritytobail  ...  ...  ...  i     117 

when  he  may  prove  badness  of  bailor's 

title         ...  ...  ...  ...  „ 

and  delivery  to  the  rightful  owner...  „ 

BANKER'S  BOOK8,  are  relevant       ...  ...  34 

but  are  insufficient  alone  to  charge 

any  person  with  liability  ...  „ 

mode  of  proof  of  entries  in,  ...      Ap. 

when  officer  of  Bank,  not  compellable 

to  produce,        ...  ...  ...         „ 

inspection  of,  by  order  of  Court  or 

Judge, 

BANNERS,  publicly  paraded  for  an  illegal  pur- 
pose are  receivable  in  evidence  of  the 
objects  of  those  charged  with  sum- 
moning illegal  meetings    ...  ...  6 

•  BAPTISM  may  be  proved  by  parol  testimony  ...  91 
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Section.    Pa§*. 
BARRISTER  when  bound  to  answer  questions  f      23  138 

as  to  professional  communications  ..  \    126  844 

shall  not  disclose  professional  communi- 
cations without  client's  express  con- 
sent       ...  ...  ...  ...         »  345 

except  when  made  in  furtherance 
of  any  illegal  purpose    ...  ...         „  •» 

Fact  observed  by,  after  employment 
showing  commission  of  crime  or 
frauds,  is  not  protected ...  ...         »•  * 

Obligation  continues  after  employ- 
ment has  ceased  ...  ...  »  r. 

and  extends  to  the  clerk  or  servant  of       127  848 

BELIEF  how  produced  ...  ...  ...  Intr. 

Difficulty  of  forming  ... 

A  decision  must  be  given 

What  degree  of  probability  is  essential  to. 

In  India  Judge  has  to  decide  ... 

must  do  so  on  the  probabilities  of  the 
case 

BENAMI  transactions  are  a  recognized  system 

among  Hindus  and  Manomedans    ... 

purchase,  Presumptions  with  regard  to... 

BENAMIDAR  dealing  with  property  as  his  own 
with  assent  of  beneficial  owner,  binds 
latter  by  his  acts...  ...  ...        115  325 

BENEFICIAL  OWNER.    See  Benamidar.       

BETWEEN  THE   PARTIES,  meaning  of  the 

expression     ...  ...  ...  ...         92  251 

BILL  OF  EXCHANGE,  Court  may  assume  good)   1U ,  *         gw 
consideration    for    acceptance    and  >         K  '        gjg 
endorsement  of    ...  ...  ...J       " 

infected  with  fraud  or  illegality  ...  „  „ 

having  got  back  into  the  acceptor's  hands 

is  presumed  to  have  been  paid       ...  „  „ 

law  of  Foreign  country  respecting,  pre- 
sumption in  regard  to         «...  ...  „  » 

Estoppel  of  acceptor  of  {  ln**j  (92)    ^ 

Acceptor  cannot  deny  drawer's  authority 

to  draw  or  endorse  ...  ...  „  „ 

he  may  deny  the  fact  of  drawing   ...  „  „ 

Of  what  acceptance  is  deemed  a  conclu- 
sive admission     ...  ...  ...  „  „ 
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BILL  OF  EXCHANGE— continued. 

What  is  conclusively  established  against 
a  partner  who  consents  to  a  bill  being 
drawn  in  the  firm's  name  ... 
To  prove  gen  eral  authority  to  accept,  evi- 
dence is  admissible  of  acknowledg- 
ment of  liability  on  another  bill  ac- 
cepted by  agent  ... 

BILL  OF  LADING  is  evidence  of  shipment  of 
the  goods  therein  mentioned 
made  deliverable  to  order  is  prima  facie 
evidence  of  the  vendor's  intention  to 
preserve  his  jue  disponendi 

BIRTH,  register  of... 

proved  by  parol  testimony       ...  ... 

during  marriage  is  conclusive  proof  of 
legitimacy 

unless  non-access  be  proved 
Meaning  of  "non-access"  ... 
Where  access  is  proved  the  presump- 
tion of  legitimacy  cannot  be  rebutted 

BODILY  FEELING  when  facts  showing,  are 
relevant  ... 

BODY,  when  facts  showing  state  of,  are  relevant. 

BONA  FIDES,  Burden  of  proof  of,  in  trans- 
actions where  one  party  is  in  relation 
of  active  confidence,  is  on  that  party, 
this  rule  applies  only  to  transactions 
between  tne  parties 
No  general  rule  as  to  the  burden  of  prov- 
ing, where  the  manager  of  an  infant's 
ancestral  estate  has  encumbered  it, 
can  be  laid  down  ... 
but  as  between  the  manager  and  the 
infant,  the  burden  of  proving,  lies, 
in  every  case,  on  the  manager     ... 

BOND,  Any  fact  may  be  proved  which  would  in- 
validate  ... 

When  separate  oral  agreement  may  be 
proved    ... 

conditioned  for  payment  absolutely,  ex- 
cludes evidence  of  agreement  that  it 
should  operate  merely  as  an  indem- 
nity        ...  ... 

Separate  oral  agreement  constituting  a 
condition  precedent  may  be  proved.. 

Distinct  subsequent  oral  agreement  may 
be  proved 
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BOND — continued. 

When  usage  or  custom  annexing  inei- 

dentB  may  be  proved 
Fact  showing  relation  between  document 
and  existing  facts 
See  Oral  Evidence. 

BOOKS  of  account,  are  relevant— When  ...  34  167 

alone  are    insufficient    evidence   to 

charge  any  person  with  liability...  „  „ 

of  a  company  being  wound  up 
public  or  official,  Entry  in  is  a  relevant 

fact 
on    science,   showing    expert's   opinion, 

when  receivable   ... 
containing  laws,  Presumptions  as  to     ... 
upon  matters  of  public  or  general  interest, 

Presumptions  as  to  ...  ...  87  232 

See  Account  Books. 
Banker's  Books. 

BOUGHT  AND  SOLD  NOTES  are  prima  facie 

evidence  of  a  contract        ...  ...  91  245 

evidence  is  admissible  to  prove  or 
disprove  that  they  are  the  real  con- 
tract       „  245 

BREACH  OF  PROMISE  of  marriage,  Character 

is  relevant  in  actions  of,     ...  ...  55  199 

BRIBE,  Credit  of  witness  may  be  impeached  by 
proof  that  he  has  accepted  a 
but  not  merely  that  he  has  been  offered  a. 

«  BRITISH  INDIA  "  

"BRITISH  COLONY  and  Possession"  defined 
in  31  &  32  Vic.  c.  37  

"  BRITISH  TERRITORIES,"  Evidence  as  to  ... 

BROKER'S  bought  and  sold  notes  are  prima  facie 

evidence  of  a  contract       ...  ...  91  245 

evidence  is  admissible  to  prove  or 
disprove  that  they  are  the  contract.  „  ., 

BURDEN  OF  PROOF,  Effect  of  presumptions  (  Intr.  (84)       52 
shifting  the  ...I     ,,    (86)       53 

(  „    (87)  54 

on  whom  it  lies            ...            ...            ...  {  101  281 

(  102  282 

as  to  a  particular  fact...           ...           ...  108  284 
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BURDEN  OF  PROOF— continued. 

of  fact  necessary  to  be  proved  in  order  to 
enable  any  person  to  give  evidence 
of  any  other  fact ... 

is  on  accused  who  seeks  to  show  that  his 
case  comes  within  exceptions  or  pro- 
viso contained  in  the  law  defining  the 
offence    ... 

of  fact  especially  within  the  knowledge 
of  any  person 

is  on  the  person  who  affirms  that  a  person 
is  dead  who  is  known  to  have  been 
alive  within  thirty  years  ... 

is  on  the  person  who  affirms  that  a  per- 
son is  alive  who  has  not  been  heard 
of  for  seven  years 

is  on  party  denying  the  existence  of  part- 
nership, tenancy  or  agency,  where 
persons  have  acted  as  partners,  land- 
lord and  tenant,  or  principal  and 
agent 

is  on  party  alleging  that  such  persons  so 
acting  have  ceased  to  stand  in  such 
relationship 

is  on  party  setting  up  division  in  a  Hindu 
family    ... 
or  self -acquisition 
or  unity  of  estate  where  the  family 

is  separate  in  residence... 
or  that  a  sale  of  ancestral  property 
was  necessary  ... 

is  on  party  affirming  that  the  person  in 
possession  of  property  is  not  the 
owner 

The  mere  forcible  possession  of  a 
wrong-doer  is  insufficient  to  shift 
the  burde  n  of  proof 

of  good  faith  in  transactions  where  one 

Sarty  is  in  relation  of  active  confi- 
ence,  is  on  that  party 
this  rule  applies  only  to  transactions 
between  the  parties 

is  on  party  setting  up  non-access  in  order 
.  to  prove  illegitimacy  of  child  born 
during  marriage... 

is  on  party  setting  up  lucid  interval  after 

proof  of  insanity  ... 
is  on  holder  of  bill  of  exchange  infected 

with  fraud  or  illegality  that  value  was 

given  for  the  bill... 
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BURDEN  OF  PROOF— continmml.  Section.    Fafc, 

is  on  party  setting  up  notice  of  the  origi- 
nal illegality  of  the  bill  of  exchange ...         114  316 
is  on  party  asserting  that  a  stamped  docu- 
ment was  not  stamped  when  received.          „  u 
on  proof  of  that  fact  the  burden  of 
proof  is  shifted...           ...           ...         102          284 

See  Bona  Fides. 
Presumptions. 

BUSINESS,  Existence  of  course  of,  when  relevant  16  121 

Entries  by  deceased  person  made  in  the 

coarse  of  ...  ...  ...  32  151 

BYSTANDERS,  Statements  i>y,  forming  part  of 

the  transaction  are  receivable        ...  6  87 

even    though    the   accused   be   not 
present  ...  ...  ...  „ 

c 

"CAPABLE  OF  BEING  PEBCEIVED  BY 

THE  SENSES,"  Meaning  of         ...  3  78 

See  Fact. 

CAPACITY  TO  CONTRACT,  Evidence  may  be 

given   of   want    of,    in  variance  of 
ocument  ...  ...  ...  92  251 

CASE  REMITTED  under  22  &  23  Vic.,  c.  63     ...         Ap.         409 
under  24  Vic ,  c.  11  ...  „  412 

CERTAINTY,  Attainable  degree  of     ...  ...     Intr.  3 

What  degree  of,  iB  essential  to  belief    ...  „  „ 

CERTIFICATES  under  Part  6  of  the  Christian 
Marriage  Act,  Sec.  54,  are  conclusive 
proof  of  marriage  ...  ...  35  170 

of  sale  under  Madras  Act  6  of  1867  are 

conclusive  proof  of  purchase           ...  „  „ 

granted  under  S.  4  of  Act  27  of  1860,  are 
conclusive  proof  of  representative 
title         ...  „ 

Presumption  as  to       |  IntM79)     ^46 

CERTIFICATE  OF  HEIRSHIP.    See  CEAiiHCAm. 
CERTIFICATE  OF  MARRIAGE.    See  Cbbxuicaxes. 
CERTIFICATE  OF  SALE.    See  Certificates. 
CERTIFIED  COPIES.  35  169 

how  proved    ...  ...  ...  ...    Intr.(73)      44 
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CERTIFIED  COPIES— continued. 
of  public  documents    ... 
Stamps  on  ... 
Production  of 
Presumption  as  to  . . . 
of  foreign  judicial  records 
Presumptions  as  to ...  ...  ...  „  „ 

of  opinion  of  law  obtained  under  22  &  23 

Tic,  c.  63  ...  ...  ...       Ap.  409 

of  Proclamations  under  31    &  32  Vic., 
c.  37        

CESSION  OP  TERRITORY,  Proof  of ... 

CESTUI-QUI-TRUST,  Admission  by  ... 

CHARACTER 

as  affecting  damages  in  Civil  cases       ...  55  199 
irrelevant  to  render  probable  conduct 

imputed             ...            ...            ...  52  196 

why  irrelevant             ...            ...            ...  Intr.  (56)  33 

Evidence  of  bad          ...            ...            ...  „     ( „ )  35 

In  Criminal  cases,  evidence  of  previous 

good,  is  relevant  ...           ...            ...  53  197 

but  not  previous  bad          ...            ...-  54  ,, 

except    to    rebut  evidence  of  good 

character           ..             ...            ...  „  „ 

or  where  character  is  in  issue         ...  „  „ 

implies  disposition  as  well  as  reputation ...  55  199 

Evidence  of  general,  alone  receivable   ...  „  „ 

of  witness,  Questions  as  to       Intr.  (108)  65 

Answers  to  questions  as  to,  cannot  be  con- 
tradicted                 153  368 

Witness  to,  may  be  cross-examined       ...  140  861 

and  re-examined  •••           ...           ...  „  ,$ 

CHARACTERS,  Evidence  may  be  given  to  show 
the  meaning  of  illegible,  or  not  com- 
monly intelligible  ..  98  278 

CHARITABLE  FOUNDATION,  Opinions  as  to 

the  constitution,  Ac.,  of ,  when  relevant  49  194 

CHARTS,  when  relevant         36  172 

CHEMICAL  EXAMINER,  Evidence  of  ...         45  192 

CHILD'S  RELIGION  is  presumed  to  be  that  of 

its  father  114  308 

CIRCUMSTANTIAL  EVIDENCE   is   not   ex- f  Intr.<27)      16 
eluded  I      «0  207 
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CIVIL  COURT  may  inspect  records  of  suits  and 
official  documents 

CIVIL  PROCEDURE  CODE,  Provisions  of,  are 
unaffected  by  Section  5  of  this  Act... 
regulates  the  examination  of  witnesses  in 
Civil  suits 

CIVIL  SURGEON,  Evidence  of,  when  relevant 

CLERK 8  or  servants  of  barristers,  pleaders,  attor- 
neys, and  vakils  cannot  disclose  pro- 
fessional communications...  ...        127  348 

CLIENT  present  and  not  objecting  to  agreement 
entered  into  on  his  oehaff  by  his 
solicitor  cannot  afterwards  repudiate. 

cannot  open  up  account  admitted  and  as- 
sented to  oy  his  vakil 

need  not  disclose  confidential  communica- 
tion with  his  legal  adviser 

unless  he  offers  himself  as  a  witness,  when 
he  must  disclose  enough  to  explain 
his  evidence  ...  .  .  ...  „  „ 

CO-ACCUSED,  Effect  of  confession  by  ...  { Intr^)41)    y& 

CO-DEBTOR,  Admission  of  indebtedness  by    ...  18  123 

COHABITATION  as  man  and  wife  proves  mar- 
riage unless  it  is  otherwise  disprov- 
ed    50  195 

raising  presumption  of  relationship  of 
man  and  wile,  is  insufficient  to  prove 
a  marriage  in  proceedings  under  the 
Indian  Divorce  Act  ...  ...  „  „ 

COLLISION  at  sea,  presumptions  recognized  by 

the  Court  of  Admiralty    ...  ...        114  315 

COLLUSION,  Judgment  may  be  impugned  by 

proof  of U  184 

COMMISSION  to  take  evidence           3  84 

in  civil  and  criminal  cases              ...  60  208 
to    examine  witnesses    under  19  &   20 

Vice.  113            ...             Ap.  403 

under  22  Vic,  o.  20            ...            ...  „  405 

COMMITMENTS  and  convictions  on  evidence 

before  different  officers      ...  ...        135  358 

COMMITTING  MAGISTRATE,  Evidence  given 

before      ...  ...  ...  ...  33  164 
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COMMON  DESIGN,Thmg8  said  and  done  by  ooii- 
8pirator  in  reference  to,  we  relevant 

COMMUNICATION  "without  prejudice"  not  to 
be  received  as  admissions 
Official 
to  professional  man  for  illegal  purposes 

not  protected 
between  legal  adviser  and  client,  former 
need  not  disclose...  ...  ••• 

between  legal  adviser  and  client,  latter 
need  not  disclose  ... 
unless  he  offers  himself  as  a  witness, 
when  he  must  disclose  enough  to 
explain  his  evidence 
between  legal  adviser  and  witness,  latter 
need  not  disclose... 

COMPARISON  OF  HANDWRITING  ...  } 

COMPLAINT  when  relevant  ... 

COMPROMISE,  burthen  of  proving  that  it  was 
illegally  obtained 

CONCLUSIVE  JUDGMENTS  { 

"  CONCLUSIVE  PROOF,"  Meaning  of 

an  artificial  probative  effect  given  by  law 
to  certain  facts     ...    ' 

CONDITION  PRECEDENT  proveable  by  oral 
evidence 

CONDUCT  when  relevant 

does  not  include  mere  statements 

unless  those  statements  accompany 
and  explain  acts  other  than  state- 
ments 
when  relevant,  any  statement  made  to  the 
person  or  in  his  presence  or  hearing, 
is  relevant 
Evidence  to  explain    ...  ...  •••        J* 

Opinion  as  to  relationship,  expressed  by 
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Estoppel  by  ...            Intr.(92)  58 

CONFESSION          u  138 

admissible  though  retracted  before  trial.  „  142 
.  under  threat,  though  not  for  the  purpose 

of  extorting       ...            ...            •••  »»  »» 

under  mere  exhortations  to  tell  the  truth 

would  not  exclude  subsequent     ...  ,,  139 
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is  not  to  be  recorded  unless  voluntary  ...         24  139 

ezolnded  on  ground  that  certificates  as 
to  their  being  voluntary  was  not  made 
until  several  days  after  trial,  ...  „  „ 

Bentham's  rules  to  guard  against  false...  „  140 

A  prisoner  may  be  convicted  on  his  un- 
corroborated       ...  ...  ...  „  142 

even  though  it  be  retracted     ...  ...  „  „ 

when  made  to  a  Police  Officer  is  inad- 
missible    25  143 

"  Police  Officer"  should  bear  its  po- 
pular meaning...  ...  ...  „  „ 

A  mere  statement  accounting  for  pos- 
session of  property  is  admissible...  „  „ 

while  accused  is  in  custody  is  inadmissible.         26  144 

unless  made  before  a  Magistrate    ...  „  „ 

Statements  by  accused  immediately  lead- 
ing to  discovery  of  fact  are  receivable .         27  146 

test  of  admissibility,  ...  ...  „  146 

made  after  removal  of  impression  caused 

by  inducement,  Ac.,  is  relevant       ...         28  „ 

otherwise  relevant  does  not  become  irrele- 
vant because  of  promise  of  secrecy. . .  29  147 
or  because  accused  was  not  warned ...          „  „ 

inadmissible,  where  off er  of  pardon  prov- 
ed illegal,  ...  ...  ...  „  „ 

made  while  talking  in  sleep,  ...  „  „ 

affecting  co-accused   ...  ...  ...  30  148 

of  co-prisoner,  Conviction  on,  is  bad  in 

law  „  14$ 

of  one  prisoner  cannot  corroborate  the 
evidence  of  an  accomplice  against  the 
others     ...  ...  ...  ...  „  150 

in  a  divorce  suit.    This  section  does  not 

apply  to  ...  ...  ...  ...  „  151 

must  substantially  implicate  person  con- 
fessing   ...  ...  ...  ...  „  150 

Presumption  as  to  record  of    ...  ...  80  228* 

how  proved    ...  ...      .     ...  ...  91  237 

CONFIDENCE,  Statements  made  in  professional.        129  349 

CONFIDENTIAL  COMMUNICATIONS  when 

privileged  126  343 

No  hostile  inference  should  be  drawn 
from  a  refusal  to  let  a  legal  adviser 
disclose  ...  ...  ...  ...  „  346 

not  privileged  unless  professional         .,.  „  347 
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CONFIDENTIAL  COMMUNICATIONS— contd. 
with  legal  advisers,  No  one  shall  be  com- 
pelled to  disclose  ... 
except  when 
by  lay  agent  relating  to  suit  and  made 
with  a  v i  e  w  to  litigation   ... 

CONFIDENTIAL  OVERTURES  to  bny  peace. 

CONFIDENTIAL  RELATIONSHIP,  Proof  of 
good  faith  in  cases  of 

CONFISCATION  of  an  impartible  Raj,  Presump- 
tion as  to 

CONSIDERATION  of  a  Deed,  Presumption  as  to 

in  English  law     ... 
No  such  presumption  by  this  Act 
of  a  Contract  may  be  proved  aliunde     . . . 
Want  of  failure  of,  may  be  proved  orally . . . 
of   Bills  of   Exchange  and  Promissory 

Notes,  Presumptions  as  to . . . 

CONSPIRACY,  Fact  relevant  to  prove  a 

Difference  between  English  and  Indian 
law,  as  to 

CONSUL,  Certificate  of,  under  19  &  20  Vict.,  c. 
113  

CONTEMPORANEOUS  AGREEMENT  vary- 
ing terms  of  document,  Who  may  give 
evidence  of 

CONTEMPORANEOUS  STATEMENTS  are 
often  facts  forming  part  of  the  trans- 
action    ... 

CONTENTS  OF  DOCUMENTS,  must  be 
proved  by  documents  themselves  ... 
except  where  secondary  evidence  is 
admissible 

as  to  appointment  of  public  officer 

of  will,  how  proved     ... 

where  contract  is  contained  in  more  than 
one  document      ...  ...  ... 

where  more  than  one  original .... 

Facts,  which  may  be  proved  by  oral  evi- 
dence, though  forming  part  of 

Oral  evidence  inadmissible  to  contradict, 
vary,  add  to,  or  subtract  from 

Separate  oral  agreement  as  to  matter  on 
which  document  is  silent,  and  not 
inconsistent  with  it 
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Condition  precedent  is  proveable  orally ...  92  -  2# 
Subeeqoent  rescission  or  modification  is 

proveable  orally  ...           ...            ...  M  » 

Oral  evidence  to  annex  incidents  to      ...  „  251 

to  show  person  designated  in          ...  „  * 

may  be  given  by  strangers  to  vary  ...  99  279 

CONTRACT,  Evidence  of  the  terms  of  one  con- 
tract is  inadmissible  to  prove  the 
terms  of  another  and  distinct         ...  16  122 

reduced  to  writing  must  be  proved  by 

the  writing  ...  ...  ...  91  235 

except  where  secondary  evidence  is 
admissible        ...  ...  ...  „  „ 

required  bv  law  to  be  in  writing  must  be 

proved  by  the  writing       ...  ...  „  „ 

Consideration  of,  may  be  proved  aliunde.  „  243 

contained  in  one  or  more  documents,  how 

proved     ...  ...  ...  ...  „  245 

Oral  evidence  is  admissible  to  prove  the 
existence  of  a 

completed  through  a  broker    ... 

though  in  writing  may  be  varied  by  sub- 
sequent oral  agreement     ... 

Oral  evidence  is  admissible  to  show 
illegality  .. 

or  other  invalidating  fact... 
or  to  show  condition  precedent  to... 
or  to  annex  incidents  to    ... 

or  to  connect  language  or  with  exist- 
ing facts 

CONTRADICTING  or  corroborating  statements 
admissible  under  Sec.  83,  mode  of  — 
witness'  answers,  Rules  as  to... 

CONTRADICTORY  STATEMENTS, 

when  may  be  proved  ...  ...        155  378 

CONVICTION, 

based  solely  on  a  confession  under  Sec.  30, 

quashed  ...  ...  ...         30  148 

Effect  of  previous      ...  ...  ...  54  198 

is  not  conclusive  of  the  facts  stated  there- 
in as  against  the  party  suing  the 
Magistrate  in  respect  of  such  order.         48  183 

Evidence  of,  is  relevant  in  criminal  pro* 

ceedings  ...  ...  ...         54  197 
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CONVICTION— continued. 

Evidence  of  previous  ... 

on  evidence  of  accomplice  is  not  illegal. 

C  OPIE  S  made  by  one  uniform  process 

each  is  primary  evidence  of  contents 
of  the  rest 
but  not  of  the  common  original 

Certified    ... 

Certified  how  proved... 

Presumptions  as  to  certified 
made  by  mechanical  process    ... 

compared  with  copies  so  made 

compared  with  original     ... 
of  public  documents   ... 
Production  of 

of  judgments,  Presumption  as  to  certified, 
of  report  of  Inspectors  under  the  Indian 

Companies'  Act  ... 
of  Proclamations  under  31  &  32  Vict.,  c. 

37,  Sec.  2(1)         

CORPUS  DELICTI  

CORROBORATION,   Evidence    of    accomplice 
without  ...  ...  ...  ... 

of  witness 

CO-SHARER,  Admission  by  ... 

COUNSEL  raising  ho  objection  to  course  of  pro- 
ceeding is  held  to  assent  ... 
Admissions  by 

may  be  compelled  to  give  evidence 
See  Babbis?b&. 

COUNTERPART  is  evidence  against  party  exe* 
outing  it... 
is  secondary  evidence  against  party  who 
did  not- execute  it    ... 

C0UR8E  OF  BUSINESS,  when  relevant 
Statements  made  in  ... 
Entries  made  in 

"  COURT  "  includes  allJudges  

Magistrates  ...  ...  ...  I 

Persons  (except  arbitrators)  legally  { 
authorised  to  take  evidence       ... 
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"  COU  RT"— continued.  Stetto*.    P*n 

Commissioners  to  take  evidence  ... T 

Registrars  and  Snb-Begistrars  ...  J         3  80 

•but  not  Police  enquiries  ...  ...  (. 


Effect  of  judgment  of  an  Admiralty 
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Ap. 

406 

1 

75,76 

146 

364 

Probate 
May  make  use  of  records  inspected  for 

the  purposes  of  the  judgment        ...         43  188 

bound  to  take  Judicial  notice  of  certain 

facts       ...  ...  ...  .~  57  203 

bound  to  notioe  geographical  divisions...  „  208 

but  not  local  divisions      ...  ...  „  „ 

can  dispense  with  notice  to  produce  in 

any  case  in  which  it  thinks  fit        ...  66  flo 

of  Admiralty,  Presumptions  recognised 

by  114  315 

of  Inquiry,  Statement  by  an  officer  before 

aMifitary  124  343 

Power  of,  to  remit  case  for  opinion  of 

law  administered  in  another  part  of 

Her  Majesty's  dominions,  22  and  23 

Vic.  cap.  63 

COURTS  MARTIAL  not  affected  by  the  Act 

CREDIT  OF  WITNESS,  how  to  be  shaken 

CRIMINATING  QUESTIONS 

Witness  is  not  excused  from  answering.,,        132  344 

CRIMINAL  PROCEDURE  CODE,  Examination 
of  witnesses  in  criminal  proceedings 
to  be  according  to  ...  ...        185  358 

CRIMINAL  PROSECUTION,  Statement  of 
dead  person  which  would  have 
exposed  him  to    ...  ...  ...         32  (3)      152 

CROSS-EXAMINATION,  Defined      137  360 

must  relate  to  relevant  facts  but  need  not 
be  confined  to  facts  elicited  by  ex- 
amination in  chief 

of  person  called  to  produce  a  document... 

of  witness  to  character 

Leading  questions  may  be  asked  in 
What  the  right  to  ask  means 

as  to  previous  statements  in  writing    ... 

Questions  lawful  in    ...  ...  ... 

Danger  of  asking  witness  his  reasons  for 

thinking  a  witness  untrustworthy , ..       155  374 
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CBOWD,  Statements  by         

CUSTOM,  General     

Facts  relevant  to  prove 

how  to  be  proved 

must  be  ancient,  invariable,  and  clearly 
established 

where  proved,  supersedes  the  general 
law  which,  however,  still  regulates 
all  beyond  the 

Judicial  recognition  of  family... 

to  import  right  to  interest  under  con- 
tract      ...  ... 

Direction  which  an  enquiry  as  to  custom- 
ary law  should  take 

Legislative  recognition  of  the  binding 
force  of  ... 

Period  during  which  the  custom  has  pre- 
vailed 

Statement  as  to,  by  person  who  cannot  be 
called  as  a  witness 

Opinion  of  person  likely  to  know  of  the 
existence  of  general,  is  relevant     ... 

What  the  term  "general  custom"  in- 
cludes    *•• 

CUSTOMARY  INCIDENTS,  Evidence  to  annex. 
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DAMAGES,  Facts  relevant  to  ascertain  ...         12  104 

Facts  disproving  malice  are  admissible 

in  mitigation  of   ...  ...  •••  „  105 

In  actions  for  defamation,  facts  proving 

malice  are  admissible  to  enhance    ...  >,  104 

In  actions  for  assault,  the  provocation 

offered  by  the'plaintiff  is  relevant  ...  „  105 

In  actions  against  Railway  Companies  for 

injuries  ...  —  —  •••  »  »» 

In  actions  for  seduction,  the  wealth  of 

the  defendant  is  immaterial  —  „  » 

In  actions  for  breach  of  promise  of  mar- 
riage, such  evidence  is  relevant      ...  ,,  » 

Facts  going  to  the  question  of  the 
amount  of,  in  such  oases  ■•  „  »» 

Statement  of  dead  person  which  would 

have  exposed  him  to  action  for       —  32  152 

Evidence  of  character  as  affecting        ...         55  199 
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Witness  liable  in,  for  refusing  to  givef 
evidence  ...  ...  ...  t 

for  absconding  or  keeping  oat  of  the 
way  to  avoid  service  of  subpoena . . . 

for  refusing  to  produce  a  document 
when  called  upon 

DAUGHTER'S  DESCENDANTS,  Presumption 
as  to  testator's  intention  towards  ... 

DEAD  PERSON,  Statement  of  

DEAF  AND  DUMB  WITNESS,  Rule  as  to     ... 

DEATH,  Statement  as  to  cause  of 

Register  of    •••  ...  ...  ••• 

Presumptions  as  to     ... 

in  Hindu  and  Mahomedan  laws 

from  lapse  of  time 
No  presumption  as  to  the  time  of         ...         „  » 

DEBT  incurred  by  head  of  joint  Hindu  family  is 

presumed  to  be  a  family  debt         ...        114  305 

DECEPTION  practised  on  accused  to  obtain  a 
confession  does  not  make  such  con- 
fession irrelevant  ...  ...         29  147 

DECISION  of  English  Courts  on  questions  relat- 
ing to  the  law  of  evidence  are  not 
binding  in  India  ...  ...  ...  2  77 

Improper  admission  or  rejection  of  evi- 
dence is  not  ground  for  reversal  of.. 

DECLARATION,  Estoppel  by  

DECLARATORY  DECREES  

DECREES,  relating  to  public  matters  are  rele- 
vant but  not  conclusive    ... 
others  are  irrelevant 
except  to  prove  their  own  existence.  „  „ 

may  be  avoided  on  proof  of  fraud,  collu- 
sion, or  want  of  jurisdiction  ...  44  184 

except  by  party  through  whose  fraud  ob- 
tained    ...  ...  ...  ...  »,  »» 

DEED,  Statement  in,    relating  to  relationship         32(6)      1*2 
Presumption    as    to   consideration   not 

sanctioned  by  this  act       ...  ...  79  226 

See  Title  Deeds. 

DEFAMATION,  Evidence  to  character  is  admis- 
sible in  actions  for  ...  ...  12  104 
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Section.    Page, 
DEFECTIVE  DOCUMENT 

If  the  defect  be  patent,  it  cannot  be  sup* 

plied  by  extrinsic  evidence  ...         93  269 

Meaning  of  the  term  ...  ...  ...  »  » 

DELAY,  Where  witness  cannot  be  called  without 

unreasonable        ...  ...  ...  32  151 

Statement  of  Expert,  whose  evidence  oan- 
not  be  obtained  without  unreason- 
able expense 

DENIAL,  when  to  include  refusal  to  admit 

DEPOSITION,  Witness  refusing  to  sign,  is  liable 
for  all  damages  sustained  by  party 
calling    ... 
previous,  when  relevant 

DESTRUCTION  OF  WILL  raises  presumption 

of  revocation  of  codicil      ...  ...        114(1)      315 

Presumption  arising  from  destruction  of 

duplicate  will       ...  •••  —  t.    »»        » 

DIPLOMATIC   AGENT,  Certificate  of,  under 
19  &  20  Vic,  c  113      

DIEBCT  EVIDENCE,  Meaning  of      

Specimens  of 

DISCREDIT  WITNESS,  Evidence  to < 

Restrictions  to  which  such  evidence  is 
subject    ... 

DISCOVERY  and  inspection ... 

DISPOSITION  is  included  in  ••  character  "      ... 
of  property  reduced  to  writing,  Proof  of... 

DISPROVED,  Meaning  of      ... 

DISPUTE,  Statements  under  Sec.  32  must  be 
made  before  commencement  of 

DIVISION,  in  a  Hindu  family.  Burden  of  prov-  C 
ing,  is  on  person  alleging  ...  ...  I 

DIVORCE,  Evidence  of  character  is  relevant    ... 
Examination  of  married  persons  as  wit- 
nesses    ...  ...  ..■         ,  ••• 

Opinion  as  to  relationship  is  not  sufficient 
to  prove  a  marriage  in  proceedings 
.  under  the  Indian  Divorce  Act        ...  50  1*>5 
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DOCUMENT,  Definition  of 

Oral  admission  of  contents  of  ... 

may  be  proved  by  primary  or  secondary 

evidence 
Meaning  of  primary  evidence 

of  secondary  evidence 
Primary  evidence  of . . . 
executed  in  several  parts         ...  ...  »  •• 

in  counter-part  ...  ...  »  « 

Several  documents  made  by  one  uniform 

process  ...  ...  ...  ...  »•  n 

must  be  proved  by  primary  evidence    ...  «       ^      '     £11 

except  when  secondary  evidence  is  J  Intr.  ( w )       *i 
admissible         ...  ...  ...  (       64  211 

Secondary  evidence  is  admissible  when 
the  original  is  with  a  party's  oppo- 
nent           ..;  ...  65  212 

or  with  person  beyond  Court's  reach.  »>  » 

Secondary  or  with  person  who  is  legally 

bound  to  produce  but  does  not  do  so  „  * 

when  contents  are  admitted  in  writ- 
ing the  written  admission  is  receiv- 
able    ...  ...  ...  ...  „  „ 

when  original  is  destroyed  ...  „  » 

or  cannot  be  produced  in  reason- 
able time  ...  ...  „  » 

when  original  is  not  easily  moveable  *  ,. 

when  original  is  a  public  document..  „  ,. 

then  only  a  certified  copy  is  ad- 
missible     ...  ...  ...  „  112 

when  original  is  a  document  of  which 
a  certified  copy  is  admissible       ...  „  212 

then    only    a    certified  copy  is 

admissible  ...  ...  »  213 

when  original  consists  of  numerous 
accounts,  &c.     ...  ...  ...  ,,  212 

and  fact  to  be  proved  is  the  gene- 
ral result    ...  ...  ...  M  ,. 

that  result  may  be  proved  by 

skilled  examiner      ...  .  „  21S 

Alteration  of,  after  execution  invalidates.  62  210 

;  unless  the  alteration  be  immaterial.  „  „ 

Proof  of  loss  65  214 

required  to  be  attested,  Proof  of  execu- 
tion of 68  21? 
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DOCXJM  EMT— continued. 

proof  of,  when  no  attesting  witness  is 

found 
Admission  of  execution  of 

What  is  a  Public,  and  what  is  not  and 
what  is  doubtful, ... 
a  Private 

Certified  copy  of  Public 
Proof  of 
Presumptions  as  to 

which  can,  under  English  law,  be  proved 
by  a  certified  copy 

called  for,  and  not  produced,  Presump- 
tions as  to 

Lost,  presumed  to  be  stamped... 

thirty  years  old  produced  from  proper 
custody  pro ves  itself 

Oral  evidence  of  contents  of    ... 

Necessity  for,  in  Hindu  law     ... 

requiring  registration  is  inadmissible 
unless  registered... 

What  things  mentioned  in,  may  be  proved 
aliunde    ... 

Oral  evidence  is  inadmissible  to  contra- 
dict, vary,  add  to  or  subtract  from... 

may  be  invalidated 

When  separate  oral  agreement  is  admis- 
sible 

Language  of,  may  be  connected  by  any 
fact  with  existing  facts 

Extrinsic   evidence    is    inadmissible    to 
amend  or  explain  ambiguous,  or  de- 
fective    ... 
Rule  in  the  Indian  Succession  Act... 

when  clear,  not  to  have  its  meaning 
altered    ... 

unmeaning  in  reference  to  existing  facts, 
Evidence  as  to 

When  oral  statements  of  the  person 
makin  g,  are  admissible 

Evidence  as  to  application  of  language 
which  can  apply  to  one  only  of  seve- 
ral persons 

Evidence  as  to  application  of  language  to 

one  of  two  sets  of  facts  to  neither  of 

which  the  whole  correctly  applies  ... 

Application  of  rule  in  the  case  of 

Wills  ... 
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DOCUMENT— continual.  Section.    Page. 

Evidence  as  to  illegible  characters,  Ac.,  in.         98  278 

Who  may  give  evidence  of  agreement 

varying  terms  of ... 
Legal  adviser's  obligations  with  regard  to. 

which  witness  is  not  bound  to  produce...  j 

which  another  person,  having  possession, 

would  be  entitled  to  refuse  to  produce.        131  354 

How  to  stop  oral  evidence  of  contents  of...        144  362 

Witness    summoned   to    produce   must 

bring  into  Court  ...  ...  ...        162  379 

in  default  he  will  be  liable  to  an  ac- 
tion of  damages  ...  ...       Ap.  403 

called  for  and  inspected,  must  be  put  in...        163  380 

Person  refusing  to  produce  cannot  after* 

wards  put  it  in    ...  ...  ...        164  „ 

purporting  to  be  admissible  in  English  or 
Irish  Courts  without  proof,  Presump- 
tions as  to ...  ...         82  229 

See  Evidence. 

Notice  to  produce. 

Presumptions. 

DOCUMENTARY  EVIDENCE,  Definition  of  . . .  3  79 

excludes  oral  evidence  ...         91  235 

"  Documentary  Evidence  Act,  1868,"— 31 

&  32  Vict.,  c.  37    ...  ...  ...       Ap.  41S 

See  Document. 
Evidence. 

DONEE.    See  Donor. 

DONOR,  Statements  by,  are  admissions  against 

donee 
DOWER,  Mahummadan,  is  presumed  to  be  prompt 

DRAWER'S  AUTHORITY  to  draw  cannot  be 
denied  by  the  acceptor  of  a  bill  of 
exchange 

DRUNKEN  PERSON,  Confession  by 

DUMB  WITNESS,  how  he  may  give  his  evidence. 

DUPLICATE,  Loss  of  both  parts  of  document 
executed  in,  must  be  proved  before 
secondary  evidence  is  admissible    ... 

DYING  DECLARATION       

must  be  more  than  a  mere  expression  of 

assent  to  another  person's  statements.         „  (1)     154 
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DYING  DECLARATION— tontinued. 

of  a  child  is  relevant  ... 

other  than  that  provided  for  is  inadmis- 
sible, unless  relevant  under  some 
other  section 


Section. 
32 


Peg*. 

155 


E 

ELECTION  by  legatee  is  presumed  after  two 
years  enjoyment  of  legacy 

ENTRIES  in  diary,  as  evidence,  in  case  of  suit 
for  dissolution  of  marriage 
in  course  of  business  ... 

personal  knowledge  of  person  making 
the  entry  is  unnecessary 

and  statements  against  interest.  Distinc- 
tion between 

by  dead  person,  need  not  have  been  con* 

temporaneous 
of  monies  received  for  a  third  person    ... 
in  books  of  account     ... 
made  by  Settlement  Officers,  Ac. 
ESTOPPEL,  Definition  of 
English  law  of 
Admissions  may  create 

by  conduct    ... 

by  declaration 

by  record 

by  deed 

What  is  necessary  to  create    ... 

in  case  of  members  of  a  joint  Hindu 

family     ... 
of  person  who  has  caused  another  to  act 

on  his  representation 
of  legal  representative 
of  tenant 

continues  during  continuance  of  the 
tenancy 
of  licensee 

of  acceptor  of  bill  of  exchange  — 
of  bailee 
except  in  the  above  cases,  No 

EVIDENCE 

Pre-appointed  .- 

Record  of  title     ...  ...  .». 
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142 
155 
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156 
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35 

156 
158 
167 
169 

115 
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Registration         ■..  ...  ...     Inlr. 

Writing  ... 

Attestation 

Declaratory  decree 

Perpetuation  of  testimony  ., 

Oaths      ... 
Law  of,  is  connected  with  Procedure    ... 
of  facts  in  issue  is  always  admissible    ... 
Circumstantial 
if  governed  by  the  Urn  fori 
Repeal  of  rales  not  contained  in  Act  in 

force  in  British  India         ••  ...  2  76 

Bepeal  of  rules  under  the  Indian  Councils 

Act,  Sec.  26 
What  is  included  in  the  term  ...  ...  3  79 

does  not  include  material  of  Judge's 

belief „  81 

of  conspirators  in  reference  to  the  com- 
mon design  ...  ...  ...  10  90 

as  to  state  of  mind  or  body      ...  ...  14  111 

with  reference  to  a  particular  oc- 
casion   „ 

as  to  whether  an  act  was  intentional  or 

not  15  119 

given  at  a. former   trial  is  admissible 

where  the  witness  is  dead  or  cannot 

be  produced  ...  ...  ...  98  164 

given  if  the  question  in  issue  be  substan- 
tially the  same  ...  ...  33         164 

if  the  question  be  between  the  same 

parties  in  interest  ...  ...  „  „ 

a  criminal  prosecution  is  a  proceed- 
ing between  prosecutor  and  accus- 
ed         

if  the  adverse  party  had  opportunity 

to  cross-examine  ...  ...  „  M 

how  restricted,  when  it  forms  part  of 

document,  conversation,  Ac. 
in  form  may  be  either  documentary 

or  oral   ... 

or  circumstantial .. 
Production  and  effect  of 
Documentary  evidence,  contents  of  may  be 

proved  by  primary  or  secondary     ...  61  208 

Primary  evidence,  means  the  document 

itself      ...  63         9Q9 
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where  document  is  executed  in  several 

parts       ...  62  209 

where  document  is  executed  in  coun- 
terpart  ...  ...  ...  ...  ,,  »» 

where   a  number  of    documents  are 
made  by  one  uniform  process  ...  „  » 

Secondary  evidence,  what  it  means         ...  63         210 

There  are  no  degrees  of    ...  ...  „  211 

A   document   must   be    proved   by 
primary   except  when  secondary 
evidence  is  admissible  ...  ...  64  „ 

when  admissible  .. .  ...  ...  65  212 

in    action  of  libel,  must  give    the 
actual  words     ...  ...  ...  „  213 

is  not  receivable  without  notice  to 
produce  ...  ...  ...  66  215 

When  court  may  dispense  with  notice 

to  produce        ...  ...  ...  „  216 

Oral  evidence.    All  facts  except  contents 

of  documents  may  be  proved  by    . . .  59         206 

must  be  direct      ...  ...  ...  60  „ 

is  excluded  by  documentary    ...  ...  92         248 

is  admissible  ..  ...  ...  „  „ 

to  prove  any  fact  which  would  invali- 
date any  document  ...  ...  „  249 

or  which  could  entitle  any  person 
to  any  decree  or  order  relating 
thereto  •••  ...  ...  ,,  ,, 

is  to  prove  the  existence  of  any  separate 
oral  agreement  as  to  matter  on 
which  a  document  is  silent,  and 
which  is  not    inconsistent  with 
its  terms        ...  ...  ...  »  M 

to    prove  the    existence  of    any 
separate  oral  agreement,  consti- 
tuting a  condition  precedent   ...  „  260 
to  prove  any  distinct  subsequent 
oral  agreement           ...           ...            „  261 

except  when  ...  ...  ...  „  „ 

to  prove  any  usage  or  custom  by 
which  incidents,  not  expressly 
mentioned,  are  usually  annexed.  „  262 

if  the  annexing  be  not  inconsis- 
tent with    express    terms  of 
document  •••  ...  ...  „  •  „ 

to  show  in  what  manner  the  lan- 
guage of  the  document  is  related 
to  existing  facts         ...  ...  „  265 
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EVIDENCE— continued.  Section.    Page. 

to  show  the  moment  when  a  docu- 
ment became  a  contract  ...  92  265 
when  separate  oral  agreement 
may  be  proved        ...            ...            „          254 

is  inadmissible 

to  explain  or  amend  ambiguous  docu- 
ments ...  ...  ...  ...  98  269 

when  extrinsic  evidence  is  admis- 
sible... ...  ...  ...  „  270 

to  show  that  a  document  plain  in  itself 
and  applying  accurately  to  existing 
facts  was  not  meant  to  so  apply  —  94  272 

except  to  explain  words  used  in  a 
technical  or  peculiar  sense       ...  „  273 

to  show  that  language  unmeaning  in 
reference  to  existing  facts  is  used 
in  a  particular  sense      ...  ...  95  „ 

to  show  the  meaning  of  an  inaccurate 
description  of  persons  or  things         „  274 

of  author's  declaration  of  intention, 
when  admissible  ...  ...  „  275 

to  apply  language  whioh  can  only 
apply  to  one  of  several  persons  ...  96  270 

Rule  in    the  Indian  Succession 
Act  ...  ...  ...  „  „ 

to  apply  language  to  one  of  two  sets 
of  facts  to  neither  of  which  the 
whole  correctly  applies..  ...  97  277 

Application  of  the  rule  in  the 
case  of  Will  ...  ...  „  „ 

to  explain  abbreviations,  Ac.    ...  98  278 

Who  mav  give  evidence  of  agreement 

varying  terms  of  document 
to  discredit  a  witness 

Restriction  to  which  it  is  subject  ... 
Judge  to  decide  on  the  admissibility  of 
of  previous  conviction  of  witness 

wrongly  admitted  or  excluded  is  no 
ground  for  reversal  of  judgment,  ap- 
peal, or  new  trial...  ...  167  382 

taken  in  Her  Majesty's  dominions  in  rela- 
tion to  civil  and  commercial  matters 
pending  before  Foreign  tribunals  ...       Ap.  403 

taken  in  suits  and  proceedings  pending 
before  tribunals  in  Her  Majesty's 
dominions  in  places  out  of  the  juris- 
diction of  such  tribunals   ...  ...  „  404 
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EXAMINATION  OP  WITNESSES. 
Bales  as  to        

Order  of,  is  regulated  by  the  Procedure 

Codes 

in  the  absence  of  an  y  special  law,  by 
the  discretion  of  the  Court 
in  chief 

in  cross-examination  ... 
in  re-examination 
Order  of,  under  this  Act 
must  relate  to  relevant  facts    ... 
in   cross-examination   not    confined    to 

answers  elicited  in  examination-in- 

chief 
in  re-examination  to  what  directed 
Leading  questions  defined 

when  they  must  not  be  asked 

when  they  may  be  asked   ... 
as  to  matters  in  writing 
as  to  previous  statements  in  writing    ... 
questions  lawful  in  cross-examination  ... 
EXCHANGE.    See  Bill  or  Exchange. 
EXCLUSION     See  Evidence. 
EXCEPTION.    See  Bubden  of  Peoop. 

EXECUTION,  Oral  Evidence  is  admissible  to 
prove  want  of  due 

EXECUTOB  is  bound  by  admissions  of  testator... 
Purchase  by,  is  voidable  at  the  instance 
of  any  person  interested  in  the  pro- 
perty sold 

EXHORTATIONS  to  speak  the  truth,  Effect  of, 
as  to  subsequent  confession 

EXPEBTS,  opinions  of,  are  relevant 

facts  bearing  upon,  are  relevant     ... 
expressed  in  any  treatise,  how  proved 

EXPLANATOBY  FACTS  are  relevant 

EXTBADITION  ACT.    8ee  Gazette. 

EXTBA-JUDICIAL  CONFESSION  without  cor- 
roborative evidence 


Section. 
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360 
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361 

142 
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362 

145 

363 

146 

364 

251 
128 

296 


24 

138 

45 

185 

46 

192 

60 

207 
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97 

25 
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FACT 


means,  and  includes  anything,  state  of 
things,  or  relation  of  things  capable 
of  being  perceived  by  the  senses     ... 


3 

58 


78 
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FACT— continual. 

any  mental  condition  of  which  any 
person  i 8  conscious 

"Relevant" 

"In  issue" 

"Proved"      

"Disproved"... 

"Not  Proved"  

in  issue  may  always  be  proved 

not  in  issue  but  relevant 

Acts  and  events  when  relevant  facts     — 

Statements  when  relevant  facts 

Judgments  when  relevant  facts 

Opinions  when  relevant  facts   ... 

Corroborating  or  discrediting  witness  ...  < 

forming  part  of  a  transaction 

though  occurring  at  distant  places  or 
different  times 

connected  with  but  not  forming  part  of  a 
transaction 

which  are  the  occasion,  cause,  or  effect 
of  a  fact  relevant  or  in  issue 

which  show  or  constitute  motive  or  pre- 
paration 

necessary  to  explain  fact  relevant  or  in 
issue        ...  •••  ...  ••• 

Statement  explanatory  of  fact  rele- 
vant or  in  issue  is  admissible 
whether  the  person  against  whom 
it  is  given  neard  it  or  was  pre- 
sent when  it  was  made 

necessary  to  rebut  or  to  support  inference 
to  establish  identity  ...  ••• 

necessary  to  fix  time  or  place  at  which 
fact,    relevant    br    at    issue,    hap- 
pened 
to  show  relation  of  parties 

in  evidence  of  conspiracy 

inconsistent  with  relevant  facts 

which  renders  another  fact  highly  pro- 
bable or  improbable 

necessary  to  ascertain  amount  of  damages. 

establishing  right  or  custom    ... 

showing  state  of  mind  or  body 

not  generally,  but  in  reference  to 
part  icular  question     ... 
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FACT— continued. 

previous  conviction  when  relevant... 
8  ho  wing  whether  an  act  was  accidental  or 
intentional 
showing  a  coarse  of  business 
bearing  on  opinions  of  experts 

which  need  not  be  proved    ...  ...  J 

of  which  the  Court  must  take  judicial 

notice... 
admitted  in  Court  by  the  parties  or  their 

agents     ... 
admitted  in  pleading .. . 
which  parties  agree  to  admit... 
See  Burden  of  Proof. 

FALSE  EVIDENCE,  Punishment  for  giving  ... 

FAMILY  PORTRAIT,  Statements  on,  as  to  rela- 
tionship ... 

FATHER,  Admissions  by  a  Hindu 

FORCIBLE  POSSESSION  alone,  of  a  wrong- 
doer, does  not  shift  the  burden  of 
proof  as  to  title    ... 

FOREIGN  COUNTRY,  Proof  of  Acts  of  Govern- 
ment  of... 
Presumption  as  to  Judicial  record  of    ... 

FOREIGN  COURT,  Suit  pending  before,  how  evi- 
dence  may  be  taken  in  Her  Majesty's 
dominions 

FOREIGNEXPRESSIONS,Evidence  to  explain, 
may  be  proved  by  experts 

FOREIGN  JUDGMENTS       

FOREIGN  JURISDICTION.    See  Gazette. 

FOREIGN  TRIBUNAL.    See  Foreign  Court. 

M  FOREIGN  LAW,"  What  may  be  understood  to 
be  included  under 
how  ascertained  under  24  Vict.,  c.  11    ... 

FORESTS  in  the  Punjab,  Presumptions  as  to  ... 

FORFEITURE,  answer  exposing  witness  to     ... 

FORGERY,  other  titterings  are  relevant  in  a  trial 
for 
Statements  accompanying  and  ex* 
plaining  such  facts  are  admissible. 
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FORGERY— continued.  Section.    Page. 

Proof  that  a  note,  similar  to  the  one 
alleged  to  be  forged,  was  made  by 
the  alleged  maker  of  the  latter,  is 
irrelevant  ...  ...  ...  43  18S 

so  would  be  a  judgment  founded  on  such 

note         ...  ...  ...  „  „ 

of  Proclamation  under  31  &  32  Vict.,  c. 

37,  Punishment  for  ...  ...        Ap.  414 

FRAUD,  or  collusion,  as  affecting  a  judgment, 

how  and  when  pro veable  ...  ...  44  184 

invalidating  a  document  may  be  proved.         92  248 

but  it  must  be  fraud  connected  with 
the  document    ...  ...  ...  „  249 

FRAUDULENT  ALTERATIONS  render  a  docu- 
ment invalid         ...  ...  ...  62  210 

so  will  unauthorized  alterations     ...  „  „ 

FRAUDULENT  BILL,  presumption  as  to         ...        114  318 


GAZETTE,  Notification  in      ...  ...  ...         37  173 

Judicial  notice  shall  be  taken  of  notifica- 
tion of  appointments  to  public  offices.         57  202 

Judicial  notice  shall  be  taken  of  public 
festivals,  fasts  and  holidays  notified 
in  the  Official        ...  ...  ...  „  „ 

Proclamations,  Ac,  issued  by  Her  Ma- 

gsty,  or  by  the  Privy  Council,  or  by  | 
er  Majesty's  Government,  may  be 
proved  Tby  copies  or  extracts  con- 1 
tained  in  the  London 
Presumption  as  to 

Effect  of  Notification  of  cession  of  terri- 
tory in    ... 
Definition  of,  in  31  &  32  Vict.,  c.  37,  s.  2  (1) 

GENERAL  CLAUSES  ACT.  See  British  India. 

GENERAL  CUSTOM,  When  opinions  as  to,  are 

relevant...  ...  ...  ...  48  193 

What  the  term  includes ...         „  „ 

GENERAL  EXCEPTIONS  in  Indian  Penal  Code 
or  other  act  defining  an  offence.  Bur- 
den of  proof  is  on  person  charged  with 
such  offence  ...  ...  ...        105  287 

GENERAL  INTEREST,  Opinion  of  person  since 

dead  as  to  matter  of         ...  ...         32  (4)      152 
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GENERAL  INTEREST—  continued.  Section.    Page. 

Meaning  of  the  term  ''interest"  ■••  3*2  159 

Distinction  between  "  public"  and        ...  „  161 

GENERAL  RIGHT,  Where  opinions  as  to,  are 

relevant  ...  ...  ...  48  193 

What  the  term  includes  ...  ...  ,,  „ 

GENERAL  SUSPICION.    See  Libel. 

GEOGRAPHICAL  DIVISIONS,  judicially 
recognizable 

GOOD  CHARACTER 

is  relevant  in  Criminal  cases   ... 

affecting  damages  in  Civil  cases     ... 
Evidence  of 

GOOD  FAITH,  Fact  showing  the  existence  of, 
are  relevant 
Presumptions  as  to,  in  transactions  bet- 
ween certain  persons 

GOOD  WILL,  Facts  necessary  to  show 

GOVERNMENT,  Act  of  Her  Majesty's 
Act  of  Foreign 

GOVERNMENT  NOTIFICATION,  Statement 
as  to  fact  of  public  nature  in,  when 
relevant 

GOVERNMENT  OF  INDIA,  Act  of 

GOVERNMENT  PRINTER,  defined  in  31  A  32 
Vict.,  c.  37,  s.  2  (1) 

GRANT,  Evidence  of  terms  of 

GRANTEE.    See  Gbantob. 

GRANTOR,    Statements    by,    are    admissions 

against  grantee    ...  ...  ...  18  123 

GRANT  OF  PROBATE  of  Hindu  Wills  ...         41  180 

where  Will  is  lost        ...  ...  ...  91  244 

See  Probate. 
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224 
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91 

235 

HANDWRITING,  Opinion  of  expert  as  to  identity 
of,  is  relevant 
Opinion  of  person  acquainted  with 
Who  are  persons  said  to  be  acquainted 
with        ...  •••  •••  ••• 
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HANDWRITING— continued.  Section.     Page. 

must  be  proved  ...  ...  ...  67  218 

may  be  compared  with  proved  or  admitted 

writing   —  ...  ...  .~  73  221 

Court  may  direct  person  to  write  in  order 

to  compare  ...  ...  —  „  „ 

of  any  person  certifying  under  31  A  32 

Vict.,  c.  37,  Proof  shall  not  be  given  of       Ap.  414 

HEIR  is  bound  by  his  ancestor's  admissions      ...  18  128 

HIGHLY  PROBABLE  or  improbable,  meaning  of  11  103 

HINDU  LAW,  as  to  necessity  for  a  document  ...  91  239 

Presumes  death  of  person  unheard  of  for 

a  certain  time       ...  ...  —        107  289 

See  Presumptions. 

HINDU  FAMILY,  Admission  of  one  member  of. 

Burden  of  proving  division  in  ... 

Property  of  is  presumed  to  be  joint 

is  presumed  to  retain  its  status 

is  governed  by  the  law  of  origin  and  not 
that  of  domicile    .. 

Debts  incurred  by  head  of,  are  presumed 
to  be  family  debts 

Presumption  as  to  agency  of  wife  in     ... 

Presumption  as  to  husband's  responsi- 
bility for  his  wife's  debts,  she  living 
apart  from  ...  ...  ...  „  „ 

HOSTILITIES,  between  British  Government  and 

Foreign  State  to  be  judicially  noticed         57  199 

HUSBAND,  Presumption  of  legitimacy  of  child 

born  during  marriage  of  his  mother  to  a        1 12  298 

and  wife  are  competent  witnesses  against 

each  other  ...  •         ...  .Ay*  120  338 

need  not,  and,  without  leave,  muK* 
not  disclose  communications  made 
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307 

it 

305 
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during  marriage 
Presumption  of  agency  of  wife 
Presumption  as  to  liability  of  Hindu, 
debts  of  wife  living  apart . . . 

I 
IDENTITY,  Facts  necessary  to  establish 
of  agent  with  principal 
of  handwriting,  Opinions  of  experts  as 

are  relevant 
Proof  of,  of  handwriting 

*•• 
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ILLEGALITY,  Evidence  to  show  that  document 
is  void  for 

ILLEGIBLE  CHARACTERS,  Evidence  to  explain 

ILL-WILL,  Facts  necessary  to  show   ... 

IMPARTIALITY,  Evidence  to  impeach  witnesses 

IMPEACHING  CREDIT  of  witness    ... 

"  INCONSISTENT,"  Meaning  of         

in   case  where  written   contract  is 
modified  by  usage 

INDECENT  QUESTIONS 

INDEPENDENT  STATES,  Recognition  of      ... 

INDIAN  COUNCILS'  ACT,  1861         

INDIAN  DIVORCE  ACT,  Opinion  of  relationship 
not  sufficient  in  proceedings  under... 

INDIAN  EXECUTIVE,  Act  of  

INDIAN  LEGISLATURE,  Act  of       

INDIAN  PENAL  CODE,  General  exceptions 
under     ••• 

INDIAN  REGISTRATION  ACT,  Powers  of 
attorney  recognized  for  purposes  of. 

INDIAN  SUCCESSION  ACT,  Provisions  in,  as 
to  the  constructions  of  Wills,  are 
unaffected  by  Chapter  VI  ... 

INDUCEMENT  TO  CONFESS, proceeding  from 
person  in  authority 

INFANT,  Admissions  by 

INK,  Alterati«(jiin,  are  presumed  to  be  real  and 
comtasive  —  ••• 

INQUIRY,  Statements  by  an  officer  before  a  Mili- 
tary Court  of 

INSOLVENCY,  Effect  of  a  judgment  of  a  Court 
of  

INSPECTION  OF  DOCUMENTS,  Rules  as  to 

INSULTING  QUESTIONS 

INTENTION,  Facts  necessary  to  show  . 

INTENTIONAL,  Facts  bearing  on  question 
whether  an  act  was  accidental  or   ... 
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INTEREST,  Admission  by  party  haying  an     ... 
Statement  made  contrary  to  pecuniary  or 

proprietary 
Meaning  of  the  term  ... 
Books  relating  to  matters  of  general    ... 

INTERPRETERS  are  not  permitted  to  disclose 
communications  made    to  them  in 
professional  confidence 
Oaths  or  affirmations  shall  be  made  by... 

INTIMIDATION  may  be  shown  in  order  to  inva- 
lidate a  document. . .  ...  ...  92  248 

INVALIDATING  CONSIDERATIONS  applic- 
able to  probative  force  of  confessions  24  140 

ISH-NAVISI  PAPERS         35  169 

J 

JOINT-CONTRACTORS,  admission  by  ...  18  127 

JOINT  TENANTS,  Admissions  by      ... 

JOINT  HINDU  FAMILY,  Admission  by  one 

member  of,  does  not  bind  the  others  „  128 

Presumptions  with  regard  to  ...  ...        114  304 

JUDGE  is  not  compellable  to  answer   certain 

questions 
is  not  compellable  to  answer  questions  as 

to  conduct  in  Court  ...  ...  »  » 

must  decide  on  relevancy  of  facts         •••        136  359 

may  allow  fact  to  be  proved  before  an- 
other on  which  it  is  relevant  ...  »  » 
may  allow  new  matter  to  be  introduced 

in  re-examination...  ...  ..-    ^^7  &® 

may  permit  leading  questions  ...  ...    -V 142  361 

may  report   advocate  asking  improper     * 

questions  ...  ...  •••        I***  367 

shall  forbid  insulting  questions  ...        152  368 

must  decide  on  admissibility  of  document        162  379 

may  inspect  document  to  decide  on  its 

admissibility        ...  ...  •••  »»  » 

ought  not  to  ask  questions  or  record 

answers  excluded  by  provisions  of 

Chapter  YI  ...  *«*  &° 

may  ask  questions  at  any  time...  •••         »  * 

JUDGES,  Of  what,  bound  to  take  judicial  notice         57  201 


121  339 


Digitized  by  VjOOQU 


Section. 

Page. 

40 

175 

»> 

177 

86 

231 

40 

178 

INDEX.  465 


JUDGMENT  relevant  to  bar  second  suit 
Foreign 

certified  copy  of,  presumed  genuine 
how  proved    ... 
.  of  Court  of  Admiralty,  Insolvency,  Matri- 
monial or  probate    ...  ...  ...  41  „ 

in  rem,  effect  of  ...  ...  ...  „  179 

relating  to  public  matters  are  relevant 

but  not  conclusive  ...  ...  42  180 

others  are  irrelevant  ...  ...  43  181 

except  to  prove  their  own  existence.         „  „ 

relevant  to  discredit  a  witness  by  prov- 
ing a  previous  conviction  of  him    ...  „  184 
may  be  avoided  by  proof  of  fraud          ...          44  „ 
or  collusion  ...              ...          „          *    „ 

or  want  of  jurisdiction...  „  „ 

*  except  by  party  through  whose  fraud 

it  was  obtained  ...  ...  „  „ 

JUDICIAL  NOTICE  to  be  taken  of  certain  facts.  67  201 
Court  may  insist  .on  production  of  book 

of  reference  before  taking...  ...  „  203 

Court  may  refer  to  books  in  taking      ...  „  „ 

JUDICIAL  PBOOEEDING, 

Evidence  in  former,  when  relevant  ...  33  164 

between  same  parties           ...  ...  „  „ 

Opportunity  for  cross-examination  ...  „  „ 

same  questions  substantially  in  issue  ...  „  „ 

Criminal  trial  is  a      ...            ...  ...  „  „ 

JURISDICTION,  Evidence  may  be  given  that 
Judgment  was  delivered  by  Court 
without  ...  ...  ...  44  184 

of  Grown  in  places  out  of  Her  Majesty's 

dominions  ...  ...  ...  57  202 

Commission  to  examine  witnesses  out  of 
Her  Majesty's  dominions  with  refer- 
ence to  proceedings  before  Court 
within  jurisdiction  ...  ...        A  p.  405 

JURY  may  put  questions  to  witnesses  through  or 

by  leave  of  the  Court         ...  ...        166  382 

K 

KARNAVAN,  Admission   by,  not   necessarily 

binding  on  tarwad  ...  ...  18  129 

59 
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KEEPING  OUT  OF  THE  WAT.  to  aroid  service  (118  836 

of  subpoena           ...           ...           ...I     Ap*  403 

KNOWLEDGE,  Faxtoneoeesary  to  show          ...         14  114 


LAND  held  in  the  name  of  another.  Presumption 

with  regard  to    ...  114  308 

LANDLORD,  Statement  by,  receivable  against 

tenant...  18  128 

Tenant  cannot  deny  title  of     ...  ...  116  330 

estoppel  continues  daring  tenancy  „  » 

When  tenant  may  dispute  title  of  ...  „  331 
Mere  payment  of  rent  does  not  estop 

tenant,  unless  unexplained         ...  „  332 

LATENT  AMBIGUITY,  Meaning  of 

LAW  judicially  noticed 

administered  in  one  part  of  Her  Majesty's 
dominions  how  to  be  ascertained 
when  pleaded  in  the  Courts  of  an- 
other part  thereof 

LAW  BOOKS,  Presumptions  as  to      ... 
Statements  in,  when  relevant... 

LAW  REPORT8  when  relevant 
Presumption  as  to 

LEADING  QUESTIONS,  What  are 

when  not  to  and  when  may  be  asked     ••• 
In  cross-examination,  Rule  with  regard 
to 

LEASE,  Burden  of  proving  discontinuance  of  ... 

LEGAL  ADVISERS,  Communications  to 

LEGAL  COMPULSION,  Statements  made  un- 
der 

LEGISLATURE,  Act  of  Indian  

Proceedings  of,  how  proved     ... 
Definition  of,  in  31  &  32  Vict.,  c.  37      ..- 

LEGITIMACY,  Presumptions  as  to    ...  ...  j 

Conclusive  proof  of    . .  . 

Omission  of  son's  name  in  a  WilLrenders, 

improbable  ...  ...  ...  50  19$ 
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XETTERS,  forming  part  of  a  transaction  aro  rele- 
vant 

Omission  to  answer,  is  no  admission  of 
the  truth  of  the  contents  of 

sent  by  post 

and  those  to  which  they  are  answers    ... 

entered  in  despatch  book,  Presumption 
as  to        •«•  •••  . ..  ... 

between  parties  in  a  trial  are  not  protect-, 
ed 

LiIBEL,  In  action  of,  secondary  evidence  must 
give  the  actual  words 

LICENSEE,  Estoppel  of         { 

LIEN  on  client's  papers,  Attorney's     ... 

LIFE,  Presumption  of  continuance  of  ...  ...  [ 

LIMITATION  ACT,  as  to  acquiring  of  absolute 
ownership  by  possession    ... 
Oral  evidence  of  acknowledgment  not  ad- 
missible ... 

of  time  when    signed   may  be 

given  ...  ...  ...  „  „ 

LITHOGRAPHED  DOCUMENTS,  each  copy  is 
primary  evidence  of  the  contents  of 
the  rest  ...  ...  ...  62  209 

but  not  of  a  common  original  ...  „  „ 

LOCAL  DIVISIONS,  Judicially  recognizable  ...  57  202 

See  Geographical  Divisions. 
Judicial  Notice. 

LOCAL  EXPRESSIONS,  Evidence  may  be  given 

shewing  meaning  of  ...  ...  98  273 

LONDON  GAZETTE,  Presumption  as  to         ...  81  228 

LOSS  of  document,  Proof  of    ...  ...  ...         65  212 

LOST  DOCUMENT  is  presumed  to  have  been 

stamped  ...  ...  ...  ...  89  233 

LUNATIC  when  competent  as  a  witness  ...        118  335 

M 

MAGISTRATE,  Duty  of,  as  to  voluntary  confes- 
sions      ...  ...  ...  ...  24  138 

who  not  included  in  the  term  ...         26  144 
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MAGISTRATE— contmwd. 

inducing  confession     ... 

Order  of,  unreversed  is  not  conclusive  of 

facts  stated  therein 
cannot  be  compelled  to  answer  questions 
as  to  his  own  conduct  in  Court 
except  under  special  order  of  superior 

Court  •••  ...  •••  ...  tv  it 

may  be  examined  as  to  any  occurrence  in 

his  presence  ...  ...  ...  „  340 

shall  not  be  compelled  to  say  whence  he 
got  any  information  as  to  the  com- 
mission of  any  offence       ...  ...        125  343 

MAHUMMADAN  DOWEB,  is  presumed  to  be 

prompt   ...  ...  ...  ...        114  306 

MAHUMMADAN   LAW   OF    EVIDENCE,  is 

not  binding  ...  ...  ...  2  77 

MAHUMMADAN  WIFE,  Suit  by,  against  her 

husband...  ...  ...  ...        Ill  295 

MAPS  and  plans  when  relevant  ...  ...  36  172 

made  by  Government,  Presumptions  as  to  83  230 
made  for  purposes  of  any  cause  must  be 

proved  to  be  accurate        ...  ...  „  ». 

or  charts,  Presumption  as  to  authorship  of  87  232 

Carriage,  Registers  of     82        230 

Presumption  as  to      ...  ...  ...        114  310 

MARRIED  PERSONS,  giving  evidence,   Rule 

with  regard  to     ...  120  338 

MATERIAL  AVERMENT,  Effect  in  England  of 

pleading  over       ...  ...  ...  58  205 

MATRIMONIAL  JURISDICTION,  Judgment 

in  Courts  of,  are  relevant...  ...         41  178 

how  far  conclusive  ...  ...  „  „ 

"MAY  PRESUME,"  Meaning  of         4  83 

MEDICAL  MAN,  Opinion  of,  as  to  sanity  of  a 

witness   ...  ...  ...  ...  45  188 

MEMORY.    See  Refreshing  Memoky. 

MERCHANT  SHIPPING  ACT,  is  unaffected  by 

Section  68  of  this  Act       ...  ...  68  219 

Effect  of  erasure,  Ac.,  in  any  agreement 

under      ...  ...  ...  ...  79  227 

MESSAGES.    See  Telegraphic  Messages. 
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MILITARY  COURT  OF  INQUIRY,  Statements 

by  an  officer  before  ...  ...        124  343 

MINISTER  of  any  Foreignpower,  Certificate  of, 

under  19  &  20  Vict.,  c.  113.  ...       Ap.  389 

MISTAKE  of  law  or  fact  is  provable  by  parol 

evidence  to  avoid  written  contract ...  92  251 

may  sometimes  be  shown  without  reform- 
ing agreement     ...  ...  ...  „  „ 

may  be  shown  in  resisting  but  not  in 

demanding  specific  performance     ...  „  „ 

MOB,  Cries  of,  are  admissible  against  one  charged 

with  treason         ...  ...  ...  6  88 

MORTGAGE  is  precluded  from  advancing  his 
claim  where  he  has  denied  the  mort- 
gage to  the  purchaser 

MOTHER  receiving  authority  to  manage ;  Pre- 
sumption as  to     ... 

MOTIVE,  preparation  or  conduct  of  a  party  to  a 
proceeding 

MUNICIPALITY  proceedings  of,  How  proved... 
Contracts  by 

MUTILATION  OF  WILLS,  Presumptions  as  to. 

MUTINY  ACT.    See  Coubts  Maetial. 

N 

NATIONAL  FLAGS  to  be  recognized 

NEGLIGENCE,  Relevancy  of  facts  showing    ... 
Proof  of  habitual,  is  irrelevant 
Presumption  as  to 

NEW  TRIAL  not  granted  for  rejection  or  impro- 
per reception  of  evidence 
"Non-access,"  means  non-existence  of 
sexual  intercourse 

NOTICE  TO  PRODUCE         ...  £ 

not  always  necessary 

when  unnecessary 

how  to  be  worded 

an  agreement,  in  the  case  of  seamen    ...         „  „ 

in  Civil  cases  ...  ...  ...         „  „ 

in  Criminal  cases       ...  ...  ...         „  „ 

Court  may  dispense  with        ...  ...         „  218 
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NOTIFICATIONS  of  Government,  Statements  as 
to  fact 8  of  public  nature  contained 
in,  when  relevant  ...  ...         37  173 

Qf  Executive  Government  of  British  India, 

Proof  of 78  224 

Qf  cession  qf  territory,  how  proved         ...        113  298 

« NOT  PROVED,"  Meaning  of  3  80 

NUMBER  OP  WITNESSES  necessary  to  con-... 

viction...  ...  ...  ...        134  357 
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Intr.  20 
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Ap. 

418 

Power  of  Court  to  tender  certain 

»» 

r» 

Court  may  ask  party  or  witness  whether 

he  will  make  oath  proposed  by 

opposite  party  ... 

M 

» 

Administration  of  oath  if  accepted... 

ff 

419 

Evidence  is  conclusive  against  party 

offering  to  be  bound 

»» 

*» 

Procedure  in  case  of  refusal 

f» 

H 

Omission   of  oath  does  not  invalidate 

proceedings 

»» 

It 

Official,  abolished 
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OATHS  ACT  10  of  1873          

l» 

417 

does  not  apply  to  Courts  Martial 
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98 

279 
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148 
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123 

57 

202 

OBSOLETE  EXPRESSIONS,  Evidence  may  be 
given  to  show  the  meaning  of 

OFFENCE,  inclines  abetment  and  attempt  to 
commit 

OFFICE,  Statements  of,  holder  of,  are  admissions 
against  successor 
Judicial  notice  must  be  taken  of  accession 
of  certain  persons  to 

OFFICERS  of  a  Court  and  officers  acting  in 
execution  of  its  process  to  be  taken 
judicial  notice  of... 
S  tatements  of,  before  Military  Courts  of 

Inquiry  ... 
under  31  &  82  Vict.,  c.  37 

OFFICIAL  BOOKS,  Entries  in,  are  relevant  ... 

OFFICIAL    COMMUNICATIONS,    No  puttie 

officers  shall  be  compelled  to  disclose.       124  343 
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OFFICIAL  OATHS  abolished  

OFFICIAL  POSITION  of  any  person  certifying 
nnder  31  &  32  Vict.,  c.  37,  No  proof 
shall  be  required  of 

OFFICIAL  REPORTS,  weight  to  be  given  to  ... 

OPINION,  when  a  relevant  fact 

as  to  public  right  or  custom  or  matters 

or  general  interest  expressed  by  a 

person  who  is  since  dead,  cannot  be 

found,    or  is    incapable   of   giving 

evidence... 
of  experts  are  relevant 

Facts  bearing  upon,  are  relevant  ... 
as  to  handwriting 
as  to  existence  of  general  right  or  custom, 

when  relevant 
as  to  village  rights 

as  to  usages,  tenets,  Ac.,  when  relevant... 
as  to  constitution  and  Government  of  any 

charitable  or  religious  foundation  ... 
as  to  words  used  in  particular  districts.. 

or  by  particular  classes 
on  relationship,  when  relevant 
Grounds  of,  when  relevant 
of  law  administered  in  one  part  of  Her 
Majesty's  dominions,  how  to  be 
ascertained,  when  pleaded  in  the 
Courts  of  another  part  thereof    . . . 

to  be  authenticated  and  certified  copy 
thereof  to  be  given 

ORAL  ACCOUNTS  of  contents  of  documents, 
secondary  evidence 

ORAL  ADMISSION  with  regard  to  the  contents 
of  a  document  are  not  relevant 
unless  secondary  evidence  is  admissible, 
or  the  genuineness  of  a  document  pro- 
duced is  in  question 

ORAL  AGREEMENT,  Separate,  must  not  be 
inconsistent  with  the  terms  of  a  writ* 
ten  one    ... 

may  be  proved  where  it  constitutes  a  con- 
dition precedent  ... 
Distinct  subsequent,  may  be  proved 

ORAL  EVIDENCE,  Definition  of       
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ORAL  EVIDENCE— tontinwd.  Section.    Pag*. 

Exclusion  of,  by  documentary  evidenoe  ...         91  235 

Exceptions     ...  ...  ...  ...  „  » 

All  facts,  except  contents  of  documents, 

may  be  proved  by  ...  ...  59  206 

must  be  direct  ...  ...  ...         60  „ 

exception  in  the  case  of  experts      ...  „  207 

if  in  proof  of  existence  of  material  thing, 
Court  may  order  production  of  the 
thing      ...  ...  ...  ...  »•  tt 

need  not  always  be  given  in  Court        ...  „  « 

of  contents  of  documents  containing  pro- 
mises or  acknowledgments  in  respect 

of  a  debt  65  212 

in  proof  of  the  existence  and  terms  of  a 

contract  ...  ...  ...         91  246 

is  inadmissible  to  contradict,  varv,  add 
to,  or  subtract  from  terms  of  writ- 
ten contract      ...  ...  ...         92  246 

as  between  the  parties  thereto       ...  „  » 

or  their  representatives  in  interest.  „  ,» 

except  to  invalidate  the  document     ...  „  » 

or  to  prove  oral  agreement  not  in-  » 

consistent  with  document        ...  „  249  J 

or  constituting  condition  precedent  „ 

or  i 8  subsequent  to  documents    ...  ,» 

or  to  prove  custom  by  which  inci- 
dents are  annexed  to  written  con- 
tracts ...  ...  ...  » 

or   which   connects   language  of 
document  with  existing  facts  ...  »• 

may  be  given  to  show  that  a  document  does 
not  really  constitute  the  agree- 
ment ...  ...  ...  », 

or  to  show  the  moment  at  which  a 
document  becomes  a  contract  ...  ,» 

of  contents  of  a  document,  Mode  of  ex- 
cluding ...  ...  ...  ...        144 

See  Documents. 
Evidence. 
Secondary  Evidence. 

ORAL  STATEMENTS  of  person  making  docu- 
ment, admissibility  of 

OEDEAL,  Trial  by    ... 

ORDERS,  relating  to  public  matters  are  relevant 
but  not  conclusive 
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ORDERS— continued.  Section.    Page. 

others  are  irrelevant         ...           ...  43           181 

•                     except  to  prove  their  own  existence  „              „ 
may  he  avoided  by  proof  of  fraud  or 

collusion           ...           ...           ...  44          184 

or  want  of  jurisdiction   ...           ...  „              „ 

except  by  party   through    whose 

fraud  obtained             ...            ...  „              ,» 

of  Executive  Government  of  India,  proof 

of            78          224 

of  Her  Majesty           ...           ...           ...  ,,            225 

of  Privy  Council         ...            ...           ...  „             >, 

of  Her  Majesty's  Government ...           ...  »,              » 

ORIGINAL  DOCUMENT,  effect  of  destruction  of  65           212 

OUDH  RENT  ACT,  1868,  necessitates  a  written 

agreement            ...           ...           ...  91           238 

OWNERSHIP,  Act  of             13           105 

Burden  of  proof          110           292 

is  not  shifted  by  the  mere  forcible 

possession  of  a  wrong-doer       ...  „             „ 

P 

PAPERS  PUBLICLY  SOLD  at  illegal  meetings 
are  receivable  in  evidence  against  the 
accused  charged  with  convening  such 

meetings              ...                         ...  6            88 

though   accused  be  not   concerned 

with  the  sale  thereof      ...  „           89 

PARLIAMENT,  Act  of,  to  be  judicially  noticed.  57         201 

Meaning  of              ...            ...            ...  „            „ 

Course  of  proceeding  of        ...           ...  „            „ 

PAROL  EVIDENOE  as  to  documents              ...  65         212 

PARTIES,  Statements  by,  when  admissions  18         123 

when  not  admissions         ...            ...  „            „ 

PARTNERS,  Admissions  by...           ...            ...  „            „ 

consent  to  bill  being  drawn  in  firm's 

name,  Effect  of       ...            ...            ...  117         333 

PARTNERSHIP,  The  mere  fact  of  existence  of, 

may  be  proved  by  parol  evidence       ...  91          247 

Burden  of  proof  as  to  discontinuance  of.  109          291 

PARTY  proving,  in  his  own  behalf,  entries  in 

books  kept  by  himself       ...           ...  34         167 
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PARTY— continued. 

to  a  judgment,  proving  his  own  fraud 
giving  evidence,  Effect  of 

PATENT  AMBIGUITY  cannot  be  cleared  up 

by  extrinsic  evidence         ...  ...  93  269 

PEDIGREE    compiled  from    other  documents, 

how  far  admissible  ...  ...  32  162 

PENCIL  ALTERATIONS,  Presumed  to  bedeli-  I         79         226 
berative  ...  ...  ...  {       114         314 

PERPETUATION  OF  TESTIMONY  ...  Intr.  18  11 

"  PERSONS  CONCERNED"  does  not  include 

witnesses  ...  ...  ...  52  196 

PERSUASION  TO  CONFESS  {         |g         j^j 

PHOTOGRAPHED  DOCUMENTS,  each  is  pri- 
mary evidence  of  the  contents  of  the 
rest         ...  ...  ...  ...  62  209 

but  not  of  a  common  original  ...  „  „ 

PLAINTIFF  failing  to  make  out  his  case,  Pre- 
sumption as  to     ...  ...  ...  103         286 

PLANS  when  relevant 

when  presumed  to  be  accurate 
when  accuracy  must  be  proved 

PLEADER  when  bound  to  answer  questions  as  C 
to  professional  communications      ...  (. 
shall  not  disclose  professional  communi- 
cations without  client's  express  con- 
sent 

except  when  made  in  furtherance  of 
any  illegal  purpose 

fact  observed  by,  after  employment, 
showing  commission  of  crime,  or 
fraud,  is  not  protected  ...  ...  „  344 

obligation  continues  after  employ- 
ment has  ceased  ...  ...  „  „ 

and  extends  to  the  clerk  or  servant  of  127  348 

PLEADING,  Facts  admitted  by  ...  ...  58  205 

PLEDGEE  is  not  estopped  from  delivering  pro- 
perty pledged  to  rightful  owner     ...  /      117  334 

PLEDGOR  impliedly  undertakes  that  the  pro- 
perty he  pledges  is  his  own  ..  „  „ 

POLICE  OFFICER  shall  not  be  compelled  to 
disclose  the  source  of  his  inform- 
ation      ...  ...  ...  ...        125  343 
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PO  LITICAL  AGENT,  who  deemed  representa- 
tive of  Government  of  India 

PORTRAIT,  Statements  as  to  relationship  on 
family 

POSSESSION  may  dispense  with  necessity  for 
other  proof 
Mere  forcible,  of  a  wrong-doer  does  not 

shift  the  burden  of  proof  of  title    ...  „  „ 

POSTING  OF  LETTERS,  Presumption  as  to  ...        114  321 

POWER  OF  COURT  to  presume  a  fact  or  to 

call  for  proof  of  it  ...  ...  4  83 

POWER  OF  ATTORNEY,  Presumption  as  to  ...  85  231 

when  registered  proves  itself  ...  57  204 

PRE-APPOINTED  EVIDENCE         Intr.  (14)  9 

Record  of  title             ...            ...            ...  „  „ 

Registration...            ...            ...            ...  „  (15)  10 

Writing         „  (16)  „ 

Attestation...              ...            ...            ...  „  „ 

Declaratory  decree     ...            ...            ...  .  „  (17)  „ 

Perpetuation  of  testimony       ...            ...  „  (18)  11 

Oaths            ...  „  (20)  12 

PREJUDICE,  Communications  without  ...  23  137 

PREPARATION,  relevancy  of  fact  showing     ...  8  91 

PRESUME,  Meaning  of  "May"  ...  ...  4        83,84 

"Shall" 

PRESUMPTIONS,  of  fact  and  of  law,  Difference  I  Intr.  (75)       45 
between,  abolished  ...  ...  }         4         83,84 

Meaning  of  the  terms  "  may  presume"..."] 

"shall presume"...  >    „  „ 

"  conclusive  proof"  J 
Natural  and  artificial         ...  ...  Intr.  (75)         45 

Rebuttable  and  conclusive               ...       „  „ 

Effect  of  ...  ,,(86)  53 

47 
as  to  documents  ...  ...  ...I    „  49 


several  sheets  found  together  may  be 

taken  as  one  will  ...  ...  79  226 

pencil  alterations  are  presumed  to  bo 

deliberative ...  ...  „  f| 

those  in  ink  are  presumed  to  be  final.         „  . 
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PRESUMPTIONS— continued.  Sectio*.    Page. 

alterations,  interlineations  and  era- 
sures in  a  will  are  presumed  to  hare 
been  subsequent  to  execution      ...         79  227 

otherwise  as  to  deeds         ...  ...  „  „ 

original  blank  in  Will  filled  up,  is  pre- 
sumed to  have  been  filled  up  before 
execution  ...  .-  „  „ 

general  prima  facie  presumption  that 
all  documents  are  made  on  the  date 
they  bear  

In  England,  conclusive  presumption 
that  a  deed  under  seal  was  executed 

for  a  good  consideration—            ...  „  „ 

In  India,  no  such  presumption       ...  „  „ 

under  Merchant  Shipping  Act,  185*.  ,9  ,, 

<m  production  of  record  of  evidence  .  80  „ 

as  to  Gazettes       ...            ...            ...  81  228 

as  to  document  admissible  in  Eng- 
land without  proof  of  seal  or  signa- 
ture     ...  ...  ...  82  229 

as  to  maps  or  plans  purporting  to  be 
made  by  the  authority  of  Govern* 
ment   ...  ...  ...  ...  83  230 

as  to  collections  of  laws  and  reports 
of  decisions        ...  ...  ...  84  231 

as  to  powers  of  attorney    ...  ...  85  „ 

as  to  certified  copies  of  foreign  judi- 
cial records       ...  ...  ...  86  „ 

of  foreign  judgment       ...  ...  „  232 

as  to  books  and  maps  on  matters  of 

m  public  or  general  interest 

as  to  telegraphic  messages 

as  to  due  execution,  attestation  and") 
stamping  of  documents  called  for  > 
and  not  produced  ...  ...J 

as  to  documents  thirty  years  old  com- 
ing from  proper  custody 

what  is  proper  custody 
as  to  facts 

as  to  death  from  long  absence  unheard 
of,  in  Hindu  and  Mahomedan  law 

of  death  from  lapse  of  time  ... 

none  as  to  time  of  death    ... 

that  a  Hindu  family  is  undivided   ... 

of  legitimacy  can  only  be  rebutted 
by  proof  of  non-access  ...        112  297 
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PBBSUMPTIONS— continued.  Section.    Page. 

that  a  joint  Hindu  family  retains  its 

status  ...  ..  ...        114  304 

and  is  governed  by  the  law  of  its 
origin  ...  ...  ...  ,» 

that  the  whole  property  of  an  undivid- 
ed Hindu  family  is  in  coparcenary.         ,,     (I)    303 

that  when  a  Hindu  family  is  separate 
in  residence  and  food,  it  is  also 
separate  in  estate  ...  ...  „     „      304 

that  a  debt  incurred  by  the  head  of  a 
joint  Hindu  family  is  a  family  debt.  „      .,      305 

where  there  has  been  a  sale  of  ances- 
tral property  by  a  Hindu  ...  „      „        „ 

that  a  purchase  of  real  estate  by  a 
Hindu  father  in  the  name  of  his 
son  is  benami  ...  ...  „      ,,      308 

by  an  English  father  is  intended  as 
an  advancement  ...  ...  „      „      309 

mere  commensality  in  the  case  of  a 
Hindu  family  raises  no  presump- 
tion that  a  purchase  was  made 
with  joint  funds  ...  ...  „      „      305 

none,  as  to  authority  of  Hindu  wife, 
living  apart  from  her  husband,  to 
pledge  his  credit  ...  ...  „      „      307 

as  to  her  agency  so  as  to  make  her 
husband  liable  on  her  contract    ...  „      „        „ 

that  Mahummadan  dower  is  prompt  „      „      308 

that  a  child's  religion  is  that  of  its 
father...  ...  ...  ...  „      „        „ 

as  to  marriage  and  legitimacy        —  ,,      „      310 

as  to  authority  to  adopt     ...  ...         „      „      306 

as  to  wills  ...  ...  ...  „      „      313 

testator's  approval  ...  ...  „      „      314 

alterations  in  pencil       ...  ...  „      „        „ 

in  ink  ...  ...  „      „        „ 

executed  on  several  sheets  ...         „      „       „ 

effect  oncodicil of  revocation  of  will         „      „      315 
destruction  of  one  of  two  duplicate 

*iUs •••  ...  »»      n        » 

in  testator's  custody  found  mutil- 
ated   ,      „        „ 

where  they  cannot  be  found  ...  „  „  tl 
as    to    legatee's  election  after  two 

years' enjoyment  of  legacy  ...  „  „  „ 

recognized  by  the  Court  of  Admiralty  „  „  „ 

in  collisions  at  sea         ...  ...  »,  ..  ,» 
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PRESUMPTIONS— continued.  Section.    Page. 

where  salvor's  vessel  is  injured  or 
lost  during  salvage  service      ...        114  (1)      315 
as  to  sanity  until  insanity  is  proved  „      „      316 

of  continued  insanity  until  lucid  in- 
terval is  proved...  ...  ...  „ 

with  regard  to  forests,  Ac.,  in  the 
Punjab  ...  ...  ...  „ 

as  to  vendor's  intention  to  preserve 
his  ju§  disponendi  by  making  bill 
of  lading  deliverable  to  his  order-  „ 

where  witness  does  not  appear      ...  „ 

of  despatch  or  receipt  of  letters     ...  ,, 

with  regard  to  bill  of  exchange  in- 
fected with  fraud  or  illegality    ...  „ 
that  a  stamped  document  was  stamp- 
ed when  received            ...            ...          „ 

eecus  where  it  is  proved  that  at  a 
particular  time    the  document 
was  unstamped  ...  ...  „ 

that  every  one  knows  the  law  ...  „ 

that  every  one   contemplates  the  na- 
tural effects  of  his  acts  ...  ...  „ 

that  a  claim  not  urged  within  the 
time  prescribed  by  the  Law  of  Limit- 
ation has  been  satisfied  ...  „ 

in  case  of  recent  possession  of  stolen 
property  ...  ...  ...  „ 

as  to  untrustworthiness  of  accomplice  „ 

as  to  consideration  of  promissory 
notes  and  bills  of  exchange        ...  „ 

as  to  continued  existence  of  a  thing 
or  state  of  things  ...  ...  „ 

as  to  the  regular  performance  of  judi- 
cial and  official  acts      ...  ...  „ 

that  the  common  course  of  business 
has  been  followed  ...  ...  „ 

that  evidence  which  can  be  produced, 
but  is  not,  is  unfavorable  to  person 
withholding      ...  ...  ...  f| 

in  case  of  refusal  to  answer  questions  „ 

of  discharge  of  obligation  where  do- 
cument is  with  obligor  ...  „ 

as    to    fraudulent    transfer  of     im- 
moveable property  -       ...  ...  „ 

See  Bubden  of  Proof. 

PREVIOUS  convictions,  when  relevant  ...        64 

how  to  be  proved .. .  ...  ..,      153 
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PREVIOUS— continued.  Section.    Page. 

statements  of  parties,  when  admis- 
sible   21  131 

statements  in  writing,  Cross-examination 

as  to        145  363 

statements  reduced  into  writing  ...  „  „ 

judgments,  relevant  to  bar  a  second  suit  40  175 

PRIMA  FACIE  EVIDENCE  of  two  or  more  per- 

sons  conspiring    ...  ...  ...         10  99 

PRIMARY  EVIDENCE        Intr.  (68)       41 

Meaning  of    ...            ...            62  209 

where  document  is  executed  in  seve- 
ral parts        ...            ...            ...  „  „ 

in  counterpart                 ...            ...  „  ,. 

by  one  uniform  process               ...  „  „ 

Documents  must  be  proved  by              ...  64  211 
except  where  secondary  evidence  is 

admissible     ...            ...            ...  „  »• 

See  Evidence. 

PRINCIPAL  AND  AGENT,  Presumptions  as  to      109  291 
Statements  by  agent  are  binding  on  prin- 
cipal              ...            ...            ...        18  123 

PRINTED  DOCUMENT,  each  is  primary  evi- 

dence  of  the  contents  of  tne  rest       ...        62  209 

but  not  of  the  common  original  ...         „  „ 

PRIVATE  ACT  of  Parliament,  Presumption  as  to        81  228 

PRIVATE  DOCUMENTS,  What  are  ...        75  223 

PRIVILEGED  COMMUNICATIONS. 

See  Professional  Communications. 

PRIVY  COUNCIL,  Definition  of,  in  31  A  32 

Vict.,  c.  37  ...        Ap.  414 

Proclamation  of  how  to  be  proved         ...        78  225 

communications  by  lay  agent  relating  to 
suit  and  made  with  a  view  to  litiga- 
tion.       ...  ...  ...  ...        129  350 

PROBABILITY.    See  Belie*. 

PROBABLE.    See  Fact         11  103 

PROBATE,  Judgment  of  Court  of,  is  relevant  ...  41  179 

how  far  conclusive  ...  „  „ 

of  Hindu  Wills,  Effect  of  grant  of         ...  „  180 
necessary  under  the  Indian   Succession 

ixCt*  ...  •»•  •••  ...  it  ft 
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PROBATE— continued. 

Wills  may  be  proved  by 
Meaning  of   ... 

PROBATIVE  EFFECT  of  Evidence. 
See  Evidence,  Proved. 

PROCEEDINGS  of  Legislatures,  how  proved  ... 
of  Municipality,  how  proved    ... 

PROCLAMATIONS,  Ac.,  of  Her  Majesty,  how  to  C 
be  proved  ...  ...  ...  c 

PRODUCTION  of  document  by  person  summoned 
to  produce  does  not  involve  personal 
attendance 
See  Document. 

PROFESSIONAL  COMMUNICATIONS  are  not 
to  be  disclosed  without  client's  con- 
sent 

the  obligation  continues  after  employ- 
ment  has  ceased  ... 

What  communications  are  not  protected. 

What  are 

When  two  parties  employ  a  common 
solicitor  ... 

No  hostile  inference  should  be  drawn 
from  a  refusal  to  let,  be  disclosed  ... 

Rule  with  regard  to,  applies  to  interpre- 
ters and  the  clerks  or  servants  of 
professional  men  ... 

privilege  is  not  waived  by  client  who 
vol  un  teer s  evidence 

confidential  communications  with  legal 
adviser   ... 

PROFESSIONAL  DUTY,  Statements  by  dead 
person  when  made  in  the  discharge  of 

PROMISES  or  acknowledgments  of  debt  or 
legacy  to  be  in  writing  or  signed  ... 

PROMISSORY  NOTES,  Presumption  in  case  of 

PROOF,  What  amounts  to 

Conclusive,  What  amounts  to  ... 
of  foreign  law 

of  handwriting 

of  documents... 

of  loss  of  document 

of  signature  or  handwriting    ... 


Section*    Page. 
91  235 
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78 


Ap. 


139 


126 


224 
225 

413 


361 


344 


345 


346 


127 

346 

128 
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129 

349 
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152 
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114 
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218 
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PROOF— continued.  Section.    Page. 

of  execution  of  document  required  by 

law  to  be  attested  ...  ...  68  219 

where  no  attesting  witness  is  found.  69  220 

or  denies  execution  ...  ...  71  „ 

of  document  not  required  by  law,  to  be 

attested  ...  ...  ...  ...  72  „ 

of  public  documents    ...  ...  ...  76  223 

of  Acts,  Orders  or  Notifications  of  Indian 

Governments        ...  ...  ...  78  224 

of  the  proceedings  of  the  Legislatures  ...  „  „ 

of  Proclamations,  Orders,  or  Regulations 
of  Her  Majesty  or  Privy  Council,  or 
Her  Majesty's  Government  ...  „  225 

of  Acts  of  Foreign  Government  or  Legis- 
lature     ...  ...  ...  ...  „  „ 

of  proceedings  of  a  Municipal  body  in 

British  India        ...  ...  ...  „  „ 

of  public  documents  of  any  other  class  in 

a  foreign  country...  ...  ...  „  „ 

Burden  of      101  281 

Effect  of  presumptions  in  shifting  the  ...  „  „ 

of  cession  of  territory...  ...  ...        113  298 

"PROPER  CUSTODY"  Meaning  of 90  233 

of  documents  thirty  years  old  ...  ...  „  234 

PROPERTY  of  undivided  Hindu  family,  Pre- 
sumptions with  regard  to ...  ...         114  303 

mortgaged  by  father  and  bought  by  son, 

Presumptions  as  to  ...  ...  „  „ 

PROVED,  Test  of  whether  a  thing  is  ... 
Meaning  of    ... 

difference  of  probative  effects  of  evidence 
in  civil  and  criminal  cases 

PROVINCIAL  EXPRESSIONS,  Evidence  as  to 

PUBLIC   ACTS  of    Executive  Government  of 
In  dia,  how  to  be  proved     ... 
of  Proceedings  of  Foreign  Legislature, 
how  to  be  proved  

PUBLIC  BOOKS,  Entry  in,  is  a  relevant  fact ... 

PUBLIC  DOCUMENTS,  What  are      

Certified  copies  of 

Production  of 

Certified  copies  are  the  only  secondary 

evidence  of  ...  ...  ...  „ 

61 
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PUBLIC  DOCUMENTS— continued 
how  to  be  proved 
in  foreign  country  how  proved 

PUBLIC  INTEREST,  Distinction  between 
"General"  and     ... 

PUBLIC  OFFICEBS,  Written  appointment  of., 
not  compelled  to  disclose  official  commu- 
nications 

PUBLIC  PROCEEDINGS  of  Legislative  Council, 
how  proved 
how  Municipal  body  in  India,  how  proved 

PUBLIC  PROCLAMATIONS  of  Government, 

how  proved  ...  ...  ...  „  „ 

"PUBLIC"  AND  "GENERAL"  interest,  Dis- 
tinction between  ...  ...  ...  32  159 

Opinion  as  to,  expressed  by  person  since 

dead,  Ac.  ...  ...  ...  „  160 

Presumptions  as  to  books  and  matters  of         87  282 

PUBLIC  RECORD,  Entries  in,  are  relevant  when, 

the  matters  to  which  they  refer  are 

in  dispute  ...  ...  ...  35  159 

are  frequently  conclusive  proof  of  facts 

recorded  ...  ...  ...  „  170 

Weight  to  be  given  to  ...  ...  „  „ 

PUNJAB  SETTLEMENTS,  Presumptions  as  to        114  317 

PURCHASE  by  Executor  or  Administrator  is 
voidable  at  the  instance  of  any  other 
person  interested  in  the  property  sold       111  297 

Q 

QUARRIES  in  the  Punjab,  Presumption  as  to       114  317 

QUEEN,  Order,  Ac.,  of,  how  proved     ...  ...         78  225 

QUESTIONS,  must  be  answered,  though  the  an- 
swer tend  to  criminate  or  expose  to 

penalty  or  forfeiture    ...            ...  132  354 

Leading        ...           ...           ...           ...  HI  361 

when  they  may  not  be  asked           ...  142             „ 

when  they  may  be  asked  ...            ...  143             „ 

lawful  in  cross-examination     ...            ...  146  3<J4 

as  to  character            ...           ...           ...  „              n 

Judge  may  decide  whether  questions  as     . 

to  credit  need  be  answered            ,,.  148  365 
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QUESTIONS-^con&niied.  Section.    Page. 

Judge  ma j  warn  witness  that  he  need  not 

answer    ...  ...  148  365 

as  to  credit,  Considerations  in  deciding 

whether  a  witness  need  answer      ...  „  „ 

Protection  of  witness  against  improper. . .  „  366 

as  a  credit,  not  to  be  asked  without  rea- 
sonable grounds  ..,  ...        149  367 
Meaning  of  reasonable  grounds      ...           „  „ 

asked  without  reasonable  grounds,  Pro- 
cedure where 

indecent  or  scandalous 

intended  to  annoy 

as  to  credit,  Evidence  not  admissible  to 
contradict  answer  to 

by  party  to  his  own  witness     ... 

tending  to  corroborate  evidence  of  rele* 
vant  fact  is  admissible 

Judge  may  nsk 
Cross-examination    after   examination 
by  Court  ...  ,.. 

Jury  or  assessors  may  ask 

R 

RAPE,  Evidence  of  prosecutrix's  character  in  ( 
cases  of  ...  ...  ...  ...  (. 

RASHNESS,  Facts  showing,  are  relevant        ...  14  1 14 

-  REASONABLE  GROUNDS"  for  asking  ques- 
tions relevant  only  as  to  witness*  cha- 
racter     ...  ...  ...  ...        149  367 

REASONABLE  TIME,  Evidence  of  the  circum- 
stances of  the  case  is  admissible  to 
show  what  is         ...  ...  ...  92  268 

REASONS 

for  opinion  are  relevant  when  the  opinion 

is  itself  relevant  ... 
for  restriction  of  evidence  of  bad  character 
for  considering  a  witness  untrustworthy 

REBUT  evidence  of  good  character,  Evidence  to. 

REBUTTABLE  PRESUMPTION 
See  Presumptions. 

RECEIPT  though  in  writing  may  be  proved  orally  91  236 

RECENT  POSSESSION  of  stolen  property,  Pre- 
sumption as  to     ...  ...  ...        114  302 
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RECORD,  Entries  in  public,  made  in  performance 
of  duty  enjoined  by  law,  when  rele- 
vant 
Presumption  on  production  of 

RECITAL  in  a  deed,  when  admissible 

regarding  relationship 
in  a  Will,  when  admissible 
of  relevant  fact  in  admissible  document 

is  relevant  when  declarant  is  dead, 

or  not  producible ... 
of  fact  in  Act  of  Governor  in  Council  or 

Government  Notification  ... 

"REDUCED  TO  THE  FORM  OF  A  DOCU- 
MENT," Meaning  of         

RE-EXAMINATION,  Definition  of     

Direction  of  ... 

REFEREE,  Statement  of,  is  relevant   against 
party  referring 
but  is  not  conclusive 
unless  it  operates  as  an  estoppel    ... 

REFRESHING  MEMORY     

by  writing  made  by  witness  at  the  time 
the  transaction  took  place 
or  shortly  after  it  took  place 
by  writing  made  by  another,  read  by  the 
witness,  while  the    transaction  was 
fresh  in  his  memory  and  known  by 
him  to  be  correct 
when  witness  may  use  a  copy  of  such 

writing  ... 
expert  may  refer  to  professional  treatises, 
the  document  used  need  not  be  admissi- 
ble as  evidence  ... 
nor  have  been  written  by  the  witness 
himself 
Right  of  adverse  party  as  to  writing  used 
for 

REFUSAL  of  legal  adviser  to  disclose  communi- 
cation raises  no  inference  adverse  to 

his  client    

to  give  evidence,  Punishment  for 
to  give  evidence  or  produce  documents"! 
renders  witness    liable  to  suit  for  > 
damages...  ...  ...  ...J 
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148 
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[REFUSAL- continued.  Section. 

of  witness  to  answer,  Power  of  Oonrt  with 
regard  to    ... 

REGISTERS  and  official  books,  Entries  made  in 
performance  of  dnty  enjoined  by  law, 
Vhen  relevant 
admissible  without  proof  of  their  authen- 
ticity 

BEGISTRAR  is  a  Court  within  §3  of  this  Act ... 

REGISTRATION  Act  is  unaffected  by  Section  C 

61  of  this  Act       ...  ...  ...I 

of  Births,  Marriages  and  Deaths 
Documents  requiring,  are  inadmissible 

unless  registered ... 
Oral  evidence  of  contents  of  document 

requiring,  is  inadmissible ... 
counteracts    effect    of  subsequent    oral 

agreement 
certificate  of,  will  not  be  received  if  not 

proceeding  from  proper  officer 

REGULATIONS  of  Her  Majestv,  Privy  Council^       78 
or  Her  Majesty's  Government,  how  *     ^ 
to  be  proved         ...  ...  ...J        p' 

RELATIONSHIP  not  necessary  for  the  admis- 
sibility of  statement  as  to  relation- 
ship 
any   special  knowledge  makes  the 
statement  admissible     ... 
Relevancy  of  opinion  expressed  in  conduct 
as  to 

RELEVANT  FACTS,  Meaning  of        

Opinions  when 

of  such  alone  may  evidence  be  given    ... 

Provisions  of  the  Civil  Procedure  Code 
unaffected 

forming  part  of  the  same  transaction   ... 

What  are,  must  depend  on  the  circum- 
stances of  each  case        ...  *   ... 

Statements  of  bystanders  may  be 

even  though  the    accused  was  not 
present 

which  are  the  occasion,  cause,  or  effect 
of  facts  in  issue 

showing  motive,  preparation,   and  pre- 
vious or  subsequent  conduct 
meaning  of  the  word  "  conduct"    ... 
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RELEVANT  TACTS— continued.  Saafea.    Pop. 

Abaenoe  of  aooused  when  complaint  is 

made  does  not  exclude  complaint  ...  8  94 

Acts  showing  motive,  Ac.,  may  be,  though 
distinct  from  transaction  under  en- 
quiry      ...  ...  ...  ...       •    „  „ 

Statements  accompanying  and  explain- 
ing acts  ...  „ 

affecting  conduct  ...  ...  „  95 

Relevancy  of  facts  necessary  to  explain 

or  introduce         ...  ...  .,,  0  97 

Facts  which  support  or  rebut   an  in- 
ference suggested  by         ...  ...  „  99 

Relevancy  of  things  said  or  done  by  con- 
spirators in  reference  to  a  common 
design...  ...  ...  ...  10  „ 

The  section  extends  to  all  persons 
who  have  conspired  to  commit  an 
actionable  wrong  ...  ...  „  „ 

Reasonable  grounds  for  belief  in  ex- 
istence of  conspiracy  must  exist ...  „  „ 
Relevancy  of  inconsistent  facts             ...          11           102 
Relevancy  of  facts  tending  to  enable  Court 

to  determine  amount  of  damages..  12  101 

in  actions  for  defamation,  facts  prov- 
ing malice  or  justification  ...  „  „ 
in  actions  for  assault,  facts  proving 
provocation       ...            ...            ...            „             105 

in  actions  for  breach  of   contract, 

factB  showing  loss  sustained       ...  ,,  „ 

in  action  for  seduction  the  defend- 
ant's means  are  immaterial         .*..  „  „ 
in  action  for  breach  of  promise  of 
marriage,  that  fact  is  relevant    ...           „              „ 
Relevancy  of  facts  establishing  a  right  or 

custom  ...  ...  ...  13  „ 

Relevancy  of  facts  showing  existence  of 
state  of  mind,  or  of  body,  or  of  bodily 

feeling 14  114 

Relevancy  of  facts  bearing  on  question 
whether^  an  act  was  accidental  or  in* 
tentional...  ...  ...  ,.,  15  119 

Relevancy  of  fact  showing  the  existence 

of  a  course  of  business       ...  ...  16  121 

RELIGION  and  customs  of  Hindu  family  re- 
moved to  new  part   of  India,  Pre- 
sumption as  to      ...  ...  ...        114  307 

of  a  child  is  presumed  to  be  that  of  its 

father     ...  ...  ...  ...  „  308 
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RELIGIOUS  FOUNDATION,  Opinions  as  to 
constitution  and  Government  of,  when 
relevant  ... 

REMAINDERMAN.    See  Tenant  foe  Liie. 

RENT  mere  payment  of,  does  not  estop  the 
tenant,  unless  unexplained 

REPEAL  of  enactments  - 

of  rules  not  contained  in  Act  in  force 

in  British  India    ... 
of  the  whole  of  the  English  Common  law 

on  the  subject  of  evidence... 
of  rules,  Ac.,  under  the  Indian  Councils' 

Act,  Sec.  25  ...  

REPORTS  of  Rulings  of  Courts,  when  relevant... 
Presumptions  as  to 

REPRESENTATIVES,  Statements  by,  when 
admissions 

REPUTATION,  as  affecting  damages  ... 

RES  GEST^ffi    . 

RES  JUDICATA      

RESPONDENT  and  co-respondent 

"  RESULT"  implies  actual  figures  and  facts 

REVENUE  OFFICER,  who  is, 

REVERSIONER.    See  Tenant  fob  Lire. 

RIGHT  or  custom  fh  particular  places  or  on  parti- 
cular occasions     ... 
When  opinion  as  tp  existence  of  general, 

is  relevant 
to  cross-examine  on  document  used  to  re- 
fresh memory 

ROAD,  Rule  of  the    ... 

RULES 

of  evidence  in  non-Regulation  Provinces 
having  the  force  of  law,  must  be  judicially 

noticed   ... 
in  England  and  in  India  as  to  deeds  in 

proper  custody     ... 
to  govern  admission  of  evidence  as  to 

character 

RULES  OF  PROOF,  The  two  cardinal 
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S 

SALE  of  ancestral  property,  Presumptions  as  to. 
set  aside  by  son  under  Mitakshara  law, 
Presumption  as  to  ... 

"  SAME  PARTIES  "  means  same  in  interest  not 
in  mere  form 

SAME  TRANSACTION,  What  facts  form  part  of 
the 

SANITY,  Presumption  as  to  ... 

"  8CIENCB  OR  ART,"  Opinions  of  experts  on 
matters  of,  are  relevant    ... 
What  the  terms  include 

SEA,  Rule  of  the  road  at 

SEALS  of  which  the  English  Courts  take  judicial 
notice 
Comparison  of 
Documents  receivable  without  proof  of... 

SEARCH  for  missing  documents 

SECONDARY  EVIDENCE,  Meaning  of 
No  degrees  of 

Documents  which  may  be  proved  by     ... 
in  actions  of  libel,  the  actual  words  must 

be  given... 
Notice  to  produce  when  necessary 
When  court  may  dispense  with  notice  to 
produce  ...  ...  ...  m. 

See  Evidence. 

SECRECY,  Confession  obtained  by  promise  of,  is 
nevertheless  admissible    ... 

SEDUCTION,  In  action   of  damages  for,   the 

Srevious  character  of  the  person  se- 
need  is  relevant    ... 
the  defendant's  means  are  irrelevant    ... 

SEPARATION  of  members  of  a  Hindu  family 
raises  presumption  of  separation  of  estate. 

SERVANT,  Statement  by,  is  binding  on  his 
master  if  he  was  expressly  or  impliedly 
authorized  to  make  it 

"  SHALL  PRESUME,"  Meaning  of 

SHIFTING  OF  BURDEN  OF  PROOF. 
See  Burden  op  Pboojt, 
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SIGN-MANUAL  o!  sovereign 

Section. 

...        67 

Page. 
202 

SIGNATUBE  S  how  to  be  proved 
when  to  be  proved 
Comparison  of 

46 
67 
73 

185 
218 
221 

SILENCE  when  tantamount  to  assent 
See  Admissions. 

8 

95 

126 


126 


SIMPLE  AFFIRMATION  substituted  for  oath...      118 

SOLICITOR  is  not  permitted  to  disclose  com- 
munication  by  client  without  client's 
consent  ... 

what  communications  are  not  thus  privi- 
leged 

obligation  continues  after  employment 
has  ceased 

when  two  persons  employ  the  same  solici- 
tor, the  protection  extends  to  commu- 
nications made  by  each  to  the  solici- 
tor in  the  character  of  his  own  solicitor 

No  hostile  inference  to  be  drawn  from 
refusal  of,  to  disclose  confidential 
communications  ... 

Privilege  is  confined  strictly  to  profes- 
sional communications 

It  extends  to  clerks  and  servants  of 

SOVEREIGN,  Accession  and  Sign-manual  of,  to 
be  officially  noted 

SPECIAL  KNOWLEDGE,  renders  statements 
even  of  strangers  admissible  in  ques- 
tions of  relationship 

"SPECIALLY  SKILLED,"  How  understood ... 

STAMP  ACT  unaffected  by  Section  61  of  this 

Act 

When  document  is  required  to  be  stamped 

under,  oral  evidence  of  contents  of 

unstamped  document  is  not  receivable 

STAMPED  DOCUMENTS,  Presumption  as  to... 

STATE  AFFAIRS,  Evidence  as  to      ... 

STATE  OF  MIND,  or  body,  Admission  as  to    ... 
Relevancy  of  facts  showing     ... 
Statement  as  to  the  existence  of  any    . . . 

STATE  OF  THINGS  capable  of  being  perceived 
by  the  senses  is  included  in  "fact"... 
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STATEMENT  when  relevant  fact 

by  witness  who  cannot  be  produced 
in  former  judicial  proceeding 
made  under  special  circumstances 
by  bystanders  are  relevant  if  they  form 
part  of  the  transaction  ... 

even  though  accused  be  not  present 
showing  state  of  mind  or  body 
made  in  a  person's  presence     ... 
former  statements  of  witnesses  ...  „  ». 

made  to  or  in  the  presence  of  party  whose 

conduct  is  in  question,  must  be  shown 

to  affect  that  conduct        ...  ...  „  95 

accompanying  and  explaining  acts        ...  „  .» 

of  nature  of  confession  leading  to  discovery 

of  stolen  property  not  admissible  as 

evidence  of  conduct,  ...  ...  „  « 

affecting  conduct        ...  ...  ...  „  96 

causing,  explaining,  or  introducing  a  fact 

relevant  or  in    issue  is  admissible 

whether  the  person  against  whom  it 

is  given,  heard   it  or  was  present 

when  it  was  made 
by  a  conspirator 
when  admissions 

by  party  or  his  agent  duly  authorized  ... 
by  person  from  whom  interest  is  derived, 
by  person  suing  in  representative  capacity 
of  a  representative,  before  he  became  such 
by  agent 

by  persons  interested  in  subject-matter., 
by  person  whose  position  it  is  necessary 

to  prove... 
By  person  expressly  referred  to 

is  relevant  but  not  conclusive         ...  „  131 

unless  it  operate  as  an  estoppel      ...  „  „ 

by  person  who  cannot  be  called  as  a  wit- 
ness        ...  ...  ...  ...  32  151 

by  person  since  dead,  aB  to  the  cause  of 

his  death  ...  ...  ...  „  „ 

is  relevant  whether  the  person  mak- 
ing the  statement  expected  death 
or  not  ...  ...  ..*  „  „ 

by  a  dying  child  of  tender  years  ...  „  155 

by  a  dead  person   must  be  more  than 

mere  expression  of  assent ...  ...  , ,  .> 
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STATEMENT— continued. 

when  made  in  the  course  of  business    ... 
made  by  dead  person  in  course  of  busi- 
ness need  not  be  based  on  personal 
knowledge 
and  need  not  be  contemporaneous  ... 
against  interest  of  deceased    ... 
which  would  have  exposed  a  man  to  a 

criminal  prosecution 
by  a  person  acknowledging  the  payment 
of  money  to  himself  when  to  be  re* 
garded  as  against  his  interest 
charging  a  person  with  receipt  of  money 

is  against  his  interest 
'made'  by  a  person  need  not  actually 

have  been  written  by  him 
of  deceased  person  as  to  public  right,  or 
custom,  or  matter  of  general  in* 
terest 
meaning  of  term  "  interest" 
of    distinction    between    "public"    and 
"  general,"  interest  abolished 
must  have  been  made  before  contro- 
versy arose 

of  deceased  person  with  special  know- 
ledge of  relationship  when  relation- 
ship is  in  question 
if  made  before  controversy  arose 

in  will  or  deed  of  deceased  person 

contained  in  any  deed,  Ac.,  relating  to 
right  or  custom    ... 

by  several  persons  expressing  feelings  or 
impressions  relevant  to  matter  in 
question 

evidence  in  former  judicial  proceeding 
when  relevant 

contained  in  affidavit 

the  section  only  applies  when  a  witness 
is  absent... 

when  present  it  may  be  used  to  corrobo- 
rate or  contradict  him 

not  admissible  when  witness  is  alive  and 

can  be  called 
the  proceeding  must  have  been  a  judicial 
one 
between  the  same  parties,  i.e.,  the  same 

in  interest 
the  question  in  issue  must  be  substan- 
tially the  same... 
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STATEMENT— continue.  Seetio*.     Page. 

made  under  special  circumstances        ...  34  167 

as  to  fact  of  public  nature  contained  in 
any  Act  or  Notification  of  Govern- 
ment when  relevant  ...  —  37  173 
in  law  book,  when  relevant      ...            ...          38  ., 

of  prisoner,  or  accused,  Presumption 
on  production  of  record  of  evi- 
dence of  ...  80  227 

by   other  persons  of  contents  of  docu- 
ments, oral  evidence  as  to  ...         144  362 
Cross-examination    of    witness     as    to 

former 145  363 

reduced  to  writing  must  be  Bhown  to 
witness  before  proof  for  purpose 
of  contradiction  ...  ...  „  „ 

Impeachment  of  witness'  credit  by  proof 

of  former  inconsistent  ...  **        155  370 

made  under  Section  32,  Evidence  to  con- 
tradict or  corroborate     ...  ...        158  376 

how  to  be  proved,        ...  ...  ...  39  173 

STATUTOBY  PRESUMPTIONS  belong  not  to 

law  of  evidence  but  to  ordinary  law.        114  332 

STATUTES 

Act  19  of  1*53,  §  26.    (Damages  for   re- 
fusing to  give  evidence)        ...  ...  403 

19  &  20  Vic.  c.  1 1 3.    ( For  taking  evidence 
in    relation    to    matters    pending    in 
Foreign  Tribunals)  ...  ...  „ 

22  Vic.  c.  20.     (Evidence  by  Commission 

Act)  405 

48  <fc  49  Vic.  c.  74.  (Evidence  by  Commis- 
sion Act,  1885)         ...  407 

22  &  23  Vic.  c.  63.    (For  ascertaining  the 
law  administered  in  different  parts  of 
Her  Majesty's  dominion)      ...  ...  408 

24  Vic.  c.  11.    (For  ascertaining  the  law 
of  Foreign  countries)  ...  ...  410 

31  &  32  Vic.  c.  37.    (Amending  the  law 
relating  to  Documentary  evidence  in 
certain  cases)  ...  ...  ...  413  * 

Act  XVIII  of  1872.    (To  amend  Indian 

Evidence  Act)  ...  ...  ...  416 

„    X  of  1873.    (Indian  Oaths  Act)      ...  417 

„    III  of  1887.    (To  amend  Indian  Evi- 
dence Act)        ...  ...  ...  420 

„    III  of  1891.    (To  amend  Indian  Evi- 
dence Act)        ...  ...  ...  „ 
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STATUTES— continued.  Section.    Page. 

Act  XVIII  of  1891.  (Bankers' Books  Evi- 
dence Act)        ...  ...  ...  422 

SUB-BEGISTRAR  is  a  court  ...  ...  3  80 

SUBSEQUENT  ORAL  CONTRACT  may  set 
aside  a  deed,  except  in  specified 
cases       ...  ...  ...  92 

SUBTRACTING  from  contents  of  document,  Oral 
evidence  is  inadmissible  for  the 
purpose  of  ...  ...  ...  „ 

SUCCESSION  ACT,  Proof  of  wills  under  ..  91 

"SUPERIOR  COURTS,"  include  what,  under 

22  &  23  Vict.,  c.  63  ...  ...       Ap. 

under  24  Vict.,  c.  11.  ...  ...  „ 

SURGEON,  Evidence  of  Civil  ...  ...         46 


249 


237 

410 
412 

192 


TECHNICAL  EXPRESSIONS,  and  words  used 
in  a  peculiar  sense 

TECHNICAL  TERMS,  or  local  expressions,  ab- 
breviations, and  words  used  in  a 
particular  sense,  opinions  as  to 

TELEGRAMS,  Presumption  as  to 

TEMPORAL  BENEFIT,  Confession  induced  by 
hope  of    ... 

TENANCY,  may  be  proved  by  oral  evidence     ... 
Burden  of  proving  discontinuance  of    ... 

TENANT  is  estopped  from  denying  his  landlord's 
title 
when  he  may  dispute  his  landlord's 

title         ...  

mere  payment  of  rent  does  not  estop 

unless  unexplained 
estoppel  continues  during  continuance  of 
»  tenancy  ... 

TENANT  FOR  LIFE,  Statements  of,  as  to  rever- 
sionary estate  are  not  admissions 
affecting  remainderman  or  rever- 
sioners   ... 

TENDER  OF  PARDON  to  accomplice 
TENETS  of  body  of  men,  Opinion  as  to 
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£MioM.    Pa^%. 

TERMS  used  in  particular  districts,  Opinions 

as  to        ...  ...  ...  ...  49  194 

TERRITORY,  Proof  of  cession  of         ...  ...        113  298 

TESTAMENTARY  disposition  of  property  when 

to  be  in  the  form  of  a  document     ...  91  236 

TESTATOR,    Statements    by,    are    admissions 
against  executor 
approval  of  will  read  over  to  him 

TESTIMONY,  Suits  for  the  perpetuation  of     ... 
to  facts  in  documents  known  to  be  correct 
may  be  received 

THREAT  vitiateB  confession  ... 

TITLE,  Burden  of  proof  as  to 

is  not  shifted  by  the  mere  wrongful 
possession  of  a  wrong-doer 
Tenant  is  estopped  from   denying    his 
landlord's 
when  he  may  dispute  it 

mere  payment  of  rent  does  not  estop, 

unless  unexplained         ...            ...  „  332 

estoppel  continues  during  tenancy  ...  „              „ 

Bailee  is  estopped  from  denying  bailor's.  117  333 

When  he  may  plead  badness  of  bailor' 8  „  334 

TITLE-DEEDS,  Witness  not  bound  to  produce 

his  ...  ...  130  351 

unless  he  has  agreed  in  writing  to  do  so.  „  „ 

or  unless  he  be  also  a  party  to  the  suit ...  „  „ 

Where  be  is  not  compellable  to  produce, 
he  cannot  be  compelled  to  answer 
questions  as  to  contents  ...  „  H 

TOMBSTONE,  Statements  on,  as  to  relationship 

TORTURE  

formally  pronounced  illegal  by  the  Judges 
in  1628    ...  

TRANSLATOR,  Court  may  enjoin  secrecy  on... 

TRIPLICATE,  Loss  of  all  parts  of  a  document 
executed  in,  must  be  proved  to  let  in 
secondary  evidence  ...  ...  65  215 

TRUSTEE 

admissions  by  cesttti-qui-tru stare  admis- 
sions against  ...  ...  ...  J8  128 


32(6) 

153 

Intr.  (11) 
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TRUSTEE— continued.  Section.    Page. 

or  agent,  failing  to  keep  accounts,  Pre- 
sumption as  to         ...  ...  ...        114 

TBXJSTS  may  often  exist,  not  reduced  to  writing, 

which  the  Courts  will  recognise     ...  92 


322 


258 


UNCLAIMED  LAND,  in  the  Punjab,  Presump- 
tions as  to 

UNDIVIDED  HINDU  FAMILY. 
See  Hindu  Families. 
Presumptions. 

UNINTELLIGIBLE  TERMS,  Evidence  to  ex- 
plain 

UNOCCUPIED  LAND  in  the  Punjab,  Presump. 
tion  as  to 

USAGE,  Opinions  as  to,  when  relevant 

of  trade,  Intention  of  parties  to  exclude 
evidence  to  annex,  to  contract 
conflicting  with  expressed  intention  of 

a   document,    the   latter    must    be 

followed 


114 


317 


278 


1U 

317 

49 

194 

92 

249 

263 


VAKIL,  Admission  by,  binds  his  client  ...  18  126 

Statements  made  by,  beyond  the  ordi- 
nary scope  of  Vakil's  authority       ...  „  „ 

not  permitted  to  disclose  communication 

by  client,  without  client's  consent  ..        126  343 

What  communications  are  privileged   ...  „  345 

obligation  continues   after  employment 

has  ceased  ...  ...  ...  „  344 

It  extends  to  clerks  and  servants  of      ...        127  348 

Party  calling,  as  witness  does  not  thereby 

waive  his  privilege  ...  ...        128  „ 

Witness  need  not  disclose  communica- 
tions with  ...  ...  ...        129  849 

•VOLUNTEERING,  EVIDENCE,  Privilege,  as 
to  professional  communications,  is  not 
waived  by  party ...  ...        128  „ 

W 

» 

WAR,  Commencement  of,  judicially  noticed      ...  57  202 

WARNING,  Confession  not  invalidated  by  ab- 
sence of         ...  ...  ...  ...         29  147 
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WARRANTY,  by  servant  employed  to  §ell  by 

horse-dealer,  or  livery  stable-keeper  18  125 

by  servant  of  private  owner     ...  ...  „  ,t 

WA8TE  LAND  in  the  Punjab,  Presumption  as 

to  114  317 

WIFE  acting  as  agent  for  husband      ,..  ...  18  127 

Admission  by  ...  ...  ...  „  „ 

living  apart  from  her  husband,  authority 

of  Hindu,  to  pledge  his  credit  ...        114  307 

Hindu  authority  to  bind  her  husband  by 

her  contracts        ...  ...  ...  „  „ 

receiving  authority  to  adopt,  Presumption 

as  to        ...  ...  ...  ...  „  306 

may  give  evidence  against  her  husband..        120  338 

need  not  disclose  communications  made 

by  her  husband  during  marriage    ...        122  342 

WILLS,  Statements  in,  relating  to  the  existence 
of  any  relationship 

requ  i  re  attestation 

Presumptions  as  to 

Proof  of 

admitted  to  probate  in  British  India     ... 

Parol  evidence  is  admissible  to  prove  exe- 
cution on  a  date  other  than  that 
appearing  on  it'    ...  ...  ...  92  248 

when  parol  evidence    is   admissible    to 

prove  testamentary  intentions        —  97  277 

Evidence  Act  does  not  affect  provisions 
of  the  Indian'  Succession  Act  as  to 
construction  of     ... 

an thor i  zing  adoption  ... 

read  to  testator,  Presumption  as  to 

Alterations  in,  Presumptions  as  to       ...  „  „ 

executed  in  several  sheets,  Presumption 

as  to       ...  .  ...  ...  M  „ 

not  to  be  found,  Presumption  as  to       ...  »  315 

in  testator's  custody  mutilated,  Presump- 
tion as  to  ...  ,..  ...  f>  t» 

"WITHOUT  PREJUDICE,"  Statements  made, 

are  not  admissible       ...  ...  ...  23  137 

WITNESS,  Exclusion  of  Intr.(13)         8 

statements  by  person    who    cannot    be  • 

called  ...  32  151 

Evidence  given  by,  in  former  judicial  pro- 
ceeding when  relevant  ...  ...  33  164 
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WITNESS— continued. 

When  a  witness  cannot  be   found,   or   . 
be  produced,  without  unreasonable 
delay,   or   expense,   his    deposition 
is  admissible 
refusing  to  appear,.  Presumption  as  to  ... 
refusing  to  answer  to  character,  Presump- 
tion as  to 
Who  may  testify 
Attendance  of,  how  enforced   ... 
compelled  to  produce  documents 
to  come  to  Court 
to  speak  the  truth  ... 
to  accept  service  of  summons. 
Lunatic,  when  competent 
Dumb,  how  he  may  give  his  testimony... 
who  objects  to  oath,  may  be  affirmed    ... 
Hindu  or  Mahomedan  shall  affirm 
liable  to  damages  for  refusal  to  give  eviO 
dence  or  produce  document  ...  5 

Accused  person  cannot  be 
competency  to  understand  questions  and 
to  reply  rationally  are  alone  essen- 
tial •■■  •»•  •••  ••• 

Husband  and  wife  may  be  for  or  against 

each  other 
in  Divorce  cases 
Judge  or  Magistrate  when  a    ... 
married  persons  need  not  disclose  com- 
munications during  marriage 
as  to  affairs  of  state    ... 
as  to  official  communications    ... 
Magistrates  and  Police  Officers  need  not 

disclose  sources  of  information 
Legal  practitioners  not  to  disclose  pro- 
.    iessional  communications 
such  communications  are  not  pro- 
tected as  to  certain  matters        ...  . 

party  giving  evidence  in  his  own  case 
does  not  consent  to  disclosure  of 
professional  communications 
need  not  disclose  communications  with 

legal  adviser         ... 
not  a  party,  need  not  produce  title-deeds 

or  criminating  document  ... 
parties  to  suit  not  protected  from  'pro- 
ducing documents 
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139 
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140 
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144 

362 

145 

363 
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need  not  produoe  document*  production 

of  which  another  party  miff  hi  rightly 

refuse      «.  ...  ..»  ...        131  354 

not  excused  from  answering  criminating 

questions  ...  ..«  ...        U8  „ 

giving  false  evidence ...  ...  ...  „  355 

Accomplices  can  be     ... 
No  necessity  for  par  tic  alar  number  of  ... 
Order  of  examination  of  ... 

Examinat ion-in-chief,  cross-examination 

and  re-examinatiou  of 
Persons  summoned  to  produce  documents 

do  not  become 

to  character  ...  ...  ...  ••• 

giving  evidence  as  to  contents  of  docu- 
ment ...  ...  ...  .M 

may  be  cross-examined  as  to  previous 
statements 
to  test  veracity    ... 
as  to  position  in  life  ...  ...         „  „ 

in  order  to  shake  credit    ...  ...         „  „ 

Proper  questions  to  credit  to  be  put  to...        148  365 

Protection  against  improper  questions ...  „  „ 

Questions  not  to  be  asked  without  reason- 
able grounds 

What  are  reasonable  grounds  ... 

Indecent  and  scandalous  questions 

Questions  intended  to  insult   ... 

answering  questions  to  credit  cannot  be 
contradicted 

Impeachment  of  credit  of 

Hostile  ...  ...  ... 

Corroboration  of 

may  refresh  memory  ... 

may,  when  experts,  consult  professional 
treatises  ... 

may  be  cross-examined  on  papers  referred  . 
to  for  refreshing  memory  ... 

must  bring  document  to  Court  notwith- 
standing objection  to  its  production. 

Order  for  examination  of,  in  England,  in 
relation  to  any  Civil  or  Commercial 
matter  pending  before  a  foreign  tri- 
bunal      ...  ...  ...  ...        Ap.  403 

WORD  S  used  in  particular  districts,  Opinion  as  to         49  194 
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WOBDS— continued.  Section,    fags. 
used  in  a  particular  sense,  Evidence  to 

show  meaning  of  ...            ...            ...  98           278 

WRITING  sometimes  obligatory          ...            ...  91            235 

Comparison  of              ...            ...            ...  73            221 

Documents  required  by  law  to  be  in     ...  91            235 
Oral  evidence  inadmissible  to  vary  con- 
tract required  by  law  to  be  in         ...  92           240 
Evidence  as  to  matters  in         ...             ...  144            362 

WBITTEN  ADMISSION  of  contents  of  document  65            212 

WRONG-DOER,  mere  forcible  possession  of,  is 
.  insufficient  to  shift  the  burden  of 

proof  as  to  title    ...            ...            ...  110            292 
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